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Matter  of  the  Estate  of  Edwabd  Ten  Eycb  Lansing^  Deceased. 


» 


{Surrogate'a  Court,  Herkimer  County,  February,  1916.) 

Chabitablb  iNSTXTunoNs — ^Provisions  Under  State  Constitutioit  fob 
Education  and  Sufpobt  of  Deaf  and  Dumb — When  County  Iiablb 
FOB  Pathsnt  of  Bills  fob  Retention  of  Deaf  and  Duub  Child  in 
Chabttable  Institution. 

The  State  Constitution  (Art.  VIII,  §  14)  while  permitting  the  legis- 
lature to  make  provision-  for  the  education  and  support  of  the  deaf  and 
dumh,  forbid«  payment  therefor  for  any  inmate  of  a  charitahle  institu- 
tion wholly  or  partly  under  private  control  who  is  not  received  and 
retained  therein  pursuant  to  rules  established  by  the  State  board  of 
charities. 

During  the  lifetime  of  decedent  one  of  his  six  children,  about  six  years 
of  age,  was,  under  section  028  of  the  Education  Law,  placed  in  the  New 
York  Institution  for  the  Instruction  of  the  Deaf  and  Dumb  to  be 
educated  and  supported  at  the  expense  of  the  county  of  Herkimer  until 
he  became  twelve  years  of  age.  Later,  he  was  transferred  to  the  Central 
New  York  Institution  for  Deaf  Mutes  under  said  section  928,  as  amended 
in  1010  (now  section  078  of  said  law).  Upon  the  hearing  of  a  claim 
of  said  county  against  decedent's  estate  for  moneys  expended  for  th^ 
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maintenance  and  education  of  said  child  up  to  the  time  of  decedent's 
death  it  appeared  that  to  the  bill  of  each  of  said  institutions  against  the 
county  of  Herkimer  there  was  attached  a  certificate  of  the  State  board 
of  charities  "  that  the  institution  has  complied  with  the  rulesi  of  the 
board  for  the  reception  and  retention  of  inmates."  Held,  that  the  mean- 
ing of  each  certificate  was  that  each  of  said  institutions  had  complied 
with  all  the  rules  which  said'  board  intended  to  be  in  force  during  the 
time  named  in  each  certificate  and  was  a  repeal  or  waiver  of  the  enforce- 
ment of  a  rule  of  the  State  board  of  charities  which  provides  that  "No 
child  under  the  age  of  sixteen  years  *  •  •  shall  be  retained  in  any 
such  institution  as  a  public  charge  unless  accepted  in  writing  as  such  by 
the  ofiicer  charged  with  the  support  and  relief  of  the  poor  of  the  county 
•  •  *  upon  which  such  child  *  *  *  is  sought  to  he  made  a 
public  charge,"  and  the  county  became  liable  for  the  payment  of  the 
bills,  though  there  was  no  written  acceptance  by  the  superintendent  of 
the  poor  of  Herkimer  county  of  the  retention  of  said  child  in  either  of 
said  institutions,  and  that  the  claim  of  the  county  for  reimbursement 
from  decedent's  estate  should  be  disallowed. 

Hearing  on  claim  for  care,  maintenance  and  education  of  a 
son  of  decedent  at  New  York  Institutions  for  the  Instruction  of 
the  Deaf  and  Dumb. 

E.  C.  Rice,  for  Herkimer  county. 

Robert  F.  Livingston,  for  executrix. 

Wm.  F.  Lansing,  special  guardian. 

Bell,  S. —  The  county  of  Herkimer  presented  a  claim  to 
Marianna  Yates  Lansing  as  executrix  of  the  will  of  said 
deceased  of  $1,070.15,  moneys  expended  for  the  maintenance 
and  education  of  Yates  Lansing  at  the  New  York  Institution 
for  the  Instruction  of  the  Deaf  and  Dumb,  located  in  the  city 
of  New  York,  and  at  the  Central  New  York  Institution  for 
Deaf  Mutes,  at  Rome,  N.  Y. 

This  claim  was  disputed  by  the  executrix  and  consenta  by 
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claimant  and  executrix  filed  that  the  claim  be  heard  and  deter- 
mined by  the  surrogate  upon  the  judicial  settlement  of  the 
account  of  the  executrix. 

Edward  Ten  Eyck  Lansing  and  Marianna  Yates  Lansing, 
his  wife,  had  six  children  born  as  follows :  Katherine  in  March, 
1901;  Yates,  July  8,  1902;  Mary  in  February,  1904;  Content 
in  November,  1905;  Elizabeth  in  April,  1908;  and  Fox  in 
October,  1909. 

In  May  and  June,  1908,  Yates  had  a  severe  attack  of  scarlet 
fever,  which  was  followed  by  deafness,  mastoid  abscesses  and 
mastoiditis.  This  condition  continued  until  December  when, 
the  father  and  mother  and  the  then  five  children  went  to  New 
York  City  to  have  Yates  operated  upon.  They  lived  in  a  fiat 
until  April,  1909.  Yates  was  put  in  a  hospital  where  he  under- 
went two  serious  operations.  After  leaving  the  hospital  he  went 
with  his  parents,  going  back  and  forth  to  the  hospital  for  treat- 
ment. He  was  weak  and  depressed  and  became  totally  deaf  and 
dumb. 

Katherine  had  a  long  and  expensive  treatment  for  her  eyes. 

In  February,  Content  had  scarlet  fever,  and  the  family  were 
quarantined. 

The  mother  did  all  of  the  housework  and  took  care  of  the 
children,  the  father  assisting  in  the  care  of  Content.  The 
doctor's  bills  were  large  and  could  not  then  be  fully  paid. 

The  family,  except  Yates,  returned  in  April,  1909,  to  their 
farm  in  the  town  of  Manheim,  this  county,  where  Mrs.  Lansing 
did  the  household  work  and  cared  for  the  children,  except  when 
she  was  ill.  They  were  not  able  to  pay  for  assistance  in  the 
housework.  The  parents  had  no  experience  in  bringing  up  or 
instructing  deaf  mutes. 

On  March  20,  1909,  on  the  application  of  an  uncle,  E.  V. 
Decker,  supervisor  of  the  second  and  third  wards  of  the  city  of 
Little  Falls,  this  county,  made  a  certificate  as  follows : 
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"  State  of  New  Yoek^ 
"  County  of  Herkimer^  ss. : 

''  I  have  this  day  selected  Yates  Lansing  of  the  town  of 
Manheim,  county  of  Herkimer,  son  of  Edward  T.  E.  Lansing, 
who  was  born  on  the  8  day  of  July,  1902,  as  a  county  pupil  in 
the  New  York  Listitution  for  the  Instruction  of  the  Deaf  and 
Dumb  from  the  31  day  of  March,  1909  to  the  7  day  of  July, 
1914  (he  being  then  12  years  of  age)  to  be  educated  and 
supported  therein,  during  that  period,  at  the  expense  of  the 
county  of  Herkimer  in  conformity  with  the  provisions  of  Sec^ 
tion  2,  Chapter  325,  Laws  of  1863,  as  amended  by  Chapter  213, 
of  the  Laws  of  1875  and  Chapter  36,  Laws  of  1892. 

"(Signed)  E.  V.  Deckeb, 

"  Supervisor  of  the  town  of  Little  FalU,  of  2nd  and  3rd 
Wards,  County  of  Herkimer/* 

"  Dated,  March  20,  1909." 

And  by  virtue  thereof  Yates  was  on  March  31,  1909,  placed  in 
the  New  York  Institution  for  the  Instruction  of  the  Deaf  and 
Dumb  where  he  remained  until  in  September,  1910. 

On  August  29,  1910,  William  Jennings,  supervisor  of  the 
town  of  Manheim,  this  county,  made  certificate  similiar  to  the 
one  made  by  Supervisor  Decker,  except  that  the  institution 
named  was  the  Central  New  York  Institution  for  Deaf  Mutes, 
at  Rome,  to  which  institution  Yates  was  transferred  in  Septem- 
ber, 1910.  Yates  was  placed  in  the  New  York  Institution 
under  section  928  of  the  Education  Law  and  in  the  Rome 
Institution  under  section  978,  being  section  928  as  amended  in 

1910. 

From  the  time  of  going  to  New  York  city  until  the  father's 
death,  their  income  was  not  suflScient  to  maintain  the  family  and 
they  were  running  behind. 

Mr.  Lansing  died  October  28,  1910,  leaving  an  estate  of 

$6,820.02. 
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The  county  has  paid  from  March  31^  1909,  to  October  28, 
1910,  both  inclusive,  $485.36,  and  if  any  sum  is  allowed  against 
this  estate  it  can  be  for  that  amount  only. 

The  provisions  for  the  care  and  instruction  of  deaf  mutes 
were  made  a  part  of  the  Education  Law  in  1909  (in  effect 
February  17). 

Section  920  (made  970  in  1910)  provides,  that  ''  All  the 
institutions  for  the  instruction  of  the  deaf  and  dumb,  and  blind, 
and  all  other  similar  institutions,  incorporated  under  the  laws 
of  the  State,  or  that  may  be  hereafter  incorporated,  shall  be 
subject  to  the  visitation  of  the  commissioner  of  education,  and 
it  shall  be  his  duty:  To  inquire,  from  time  to  time,  into  the 
expenditures  of  each  institution,  and  the  systems  of  instruction, 
pursued  therein,  respectively." 

Section  927  provides  for  the  maintenance  and  instruction  of 
a  deaf  mute  child  under  twelve  years  of  age,  who  has  become, 
or  shall  be  liable  to  become,  a  charge  for  its  maintenance  on 
any  of  the  towns  or  counties  of  this  State,  and  makes  it  the 
duty  of  the  overseers  of  the  poor  of  such  towns  or  the  super- 
visors of  such  counties,  without  application,  to  place  such  child 
in  one  of  the  institutions  named  in  section  928,  viz:  1.  The 
New  York  Institution  for  the  Deaf  and  Dumb;  or,  2.  The 
Institution  for  the  Improved  Instruction  of  Deaf-Mutes;  or, 
3.  The  LeCouteulx  Saint  Mary's  Institution  for  the  Improved 
Instruction  of  Deaf -Mutes  in  the  city  of  Buffalo;  or,  4.  The 
Central  New  York  Institution  for  Deaf-Mutes  in  the  city  of 
Rome ;  or,  5.  The  Albany  Home  School  for  the  Oral  Instruction 
of  the  Deaf  at  Albany;  or,  6.  To  any  other  institution  in  the 
State  for  the  education  of  deaf-mutes,  as  to  which  the  State 
board  of  charities  shall  have  filed  with  the  commissioner  of 
education  a  certificate  to  the  effect  that  said  institution  has  been 
duly  organized  and  is  prepared  for  the  reception  and  instruction 
of  such  pupils. 

Section  927  applies  only  to  a  child  who  has,  or  shall  be  liable 
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to,  become  a  public  charge  —  it  does  not  say  between  five  and 
twelve  years  but  under  twelve,  for  such  a  child  might  become  a 
public  charge  at  one  or  four  and  may  be  without  parent^ 
guardian  or  friend,  so  that  the  responsibility  for  its  main- 
tenance and  instruction  must  be  put  upon  some  one,  and  the 
legislature  put  it  upon  the  overseers  of  the  poor  or  supervisors, 
thus  insuring  proper  maintenance  and  instruction  for  such  a 
poor  and  unfortunate  child. 

This  section  was  amended  in  1910  (in  effect  April  twenty- 
second)  by  changing  the  number  of  the  section  to  977  and 
"  supervisors  of  such  county  "to  "  board  of  supervisors  of  such 
county." 

Section  928  provided  that  any  parent,  guardian  or  friend  of 
a  deaf-mute  child,  within  this  State,  over  the  age  of  five  years 
and  under  the  age  of  twelve  years,  may  make  application  to  the 
overseer  of  the  poor  of  any  town  or  to  any  supervisor  of  the 
county  where  such  child  may  be,  showing  by  satisfactory 
affidavit  or  other  proof  that  the  health,  morals  or  comfort  of 
such  child  may  be  endangered,  or  not  properly  cared  for,  and 
thereupon  it  shall  be  the  duty  of  such  overseer  or  supervisor 
to  place  such  child  in  one  of  these  institutions. 

There  is  nothing  in  this  section  about  becoming  a  public 
charge  on  any  town  or  county.  The  only  condition  is,  that  it 
shall  be  shown  by  satisfactory  affidavit,  or  other  proof,  that  the 
health,  morals  or  comfort  of  such  child  may  be  endangered,  or 
not  properly  cared  for,  and  when  that  is  shown  the  overseer  or 
supervisor  has  no  discretion,  but  it  becomes  his  duty  to  place 
such  child  in  one  of  these  institutions. 

It  is  to  be  presumed  when  application  was  made  to  Supers 
visor  Decker  by  an  uncle  of  Yates,  that  it  was  shown  by  affidavit, 
or  other  proof,  that  the  health,  morals  or  comfort  of  Yates  was 
in  danger,  or  not  properly  cared  for. 

The  circumstances  and  condition  of  the  family  warranted 
such  a  finding. 
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Supervisor  Decker  knew  this  family  and  I  have  no  doubt  but 
what  he  knew  their  circumstances  and  condition. 

Tt  seems  to  me  that  the  health,  morals  or  comfort  of  a  deaf 
and  dumb  child  would  become  endangered  or  not  properly  cared 
for,  in  nearly  every  home,  unless  the  parents  were  able  to  main- 
tain an  instructor  for  deaf  mutes  there. 

I  believe  this  was  the  opinion  of  the  legislature  in  1910,  for 
then  this  section  was  amended  by  omitting  the  health,  morals  or 
comfort  condition,  and  changing:  "  it  shall  be  the  duty  of  such 
overseer  or  supervisor  to  place  such  child  in  one  of  the  institu- 
tions," to  "  the  overseer  of  the  poor  or  supervisor  *  *  * 
shall  place  such  child  in  one  of  the  institutions." 

Section  929  provides  that :  "  The  children  placed  in  said 
institution,  in  pursuance  to  the  last  two  Elections,  shall  be  main- 
tained therein  at  the  expense  of  the  county  from  whence  they 
came,  provided  that  such  expense  shall  not  exceed  $300  each 
per  year,  until  they  attain  the  age  of  twelve  years,  unless  the 
directors  of  the  institution  *  *  *  shall  find  that  such 
child  is  not  a  proper  subject  to  remain." 

This  section  was  amended  in  1910  by  making  the  number 
979  and  changing  $300  to  $326. 

Section  930  now  980  provides  that,  "  The  expenses  for  the 
board,  tuition  and  clothing  for  such  deaf-mute  children  placed 
as  aforesaid  in  said  institutions,  not  exceeding  the  amount 
*  *  *  above  allowed,  shall  be  raised  and  collected  as  are 
other  expenses  of  the  county  from  which  such  children  shall  be 
received ;  and  the  bills  therefor,  properly  authenticated  by  the 
principal  or  one  of  the  officers  of  the  institution,  shall  be  paid 
to  said  institution  by  the  said  county." 

The  State  Constitution,  article  VIII,  section  11,  provides 
that  "  The  L^slature  shall  provide  for  a  State  board  of  chari- 
ties, which  shall  visit  and  inspect  all  institutions,  whether 
StAte,  county,  municipal,  incorporated  or  not  incorporated, 
which  are  of  a  charitable,  eleemosynary     *     *     *     character, 
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excepting  only  such  instiutions  as  are  hereby  made  subject  to 
the  visitation  and  inspection  of  "  certain  conunissions. 

Section  13^  '^  Existing  laws  relating  to  institutions  referred 
to  in  the  forgoing  sections  and  to  their  supervision  and  inspec* 
tioOj  in  so  far  as  such  laws  are  not  inconsistent  with  the  pro- 
visions of  the  Constitution,  shall  remain  in  force  until  amended 
or  repealed  by  the  Legislature.  The  visitation  and  inspection 
herein  provided  for  shall  not  be  exclusive  of  other  visitation  and 
inspection  now  authorized  by  law." 

Section  14^  "  ]N'othing  in  this  Constitution  contained  shall 
prevent  the  Legislature  from  making  such  provision  for  the  edu- 
cation and  support  of  the  blind,  the  deaf  and  dumb,  and  juvenile 
delinquents,  as  to  it  may  seem  proper;  or  prevent  any  county, 
city,  town  or  village  from  providing  for  the  care,  support, 
maintenance  and  secular  education,  of  inmates  of  orphan  asy- 
lums, homes  for  dependent  children  or  correctional  institutions, 
whether  und«r  public  or  private  control.  Payments  by  counties, 
cities,  towns  and  villages  to  charitable,  eleemosynary,  correc- 
tional and  reformatory  institutions,  wholly  or  partly  imder  pri- 
vate control,  for  care,  support  and  maintenance,  may  be  author- 
ized, but  shall  not  be  required  by  the  Legislature.  No  such 
payments  shall  be  made  for  any  inmate  of  such  institutions  who 
i<^  not  received  and  retained  therein  pursuant  to  rules  established 
by  the  State  board  of  charities.  Such  rules  shall  be  subject  to 
the  control  of  the  Legislature  by  general  laws." 

Section  87  of  the  General  Municipal  Law  authorizes  boards 
of  supervisors,  etc.,  to  appropriate  and  raise  money  by  taxation 
and  make  payments  therefrom  to  charitable,  eleemosynary,  etc, 
institutions,  wholly  or  partly  under  private  control,  for  the  care, 
support  and  maintenance  of  their  inmates,  such  payments  to  be 
made  only  for  such  inmates  as  are  received*  and  retained 
pursuant  to  rules  established  by  the  State  board  of  charities. 

The  State  Charities  Law,  section  2,  provides  that  "  The  term 
^  State  charitable  institutions '  when  used  in  this  chapter  shall 
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include  all  institutions  of  a  charitable,  eleemosynary  *  *  ♦ 
character,  supported  in  whole  or  in  part  by  the  State,  except 
institutions  for  the  instruction  of  the  deaf  and  dumb     »     *     * 

'^  §  9.  The  State  board  of  charities  shall  visit,  inspect  and 
maintain  a  general  supervision  of  all  institutions,  societies,  or 
associations  which  are  of  a  charitable,  eleemosynary  *  *  * 
character  *  *  *  which  are  made  subject  to  its  supervision 
by  the  Constitution  or  by  law,  and  shall : 

"  8.  Establish  rules  for  the  reception  and  retention  of 
inmates  of  all  institutions  which,  by  section  14  of  article  8  of 
the  Constitution,  are  subject  to  its  supervision." 

The  county  cites  and  invokes  a  rule  of  the  State  board  of 
charities  as  amended  November  15,  1910,  44th  Annual  Eeport, 
1910,  volume  3,  page  994,  which  provides  that:  "No  child 
under  the  age  of  sixteen  years,  unless  committed  for  juvenile 
delinquency,  nor  any  destitute  minor  or  adult  person,  whether 
committed  by  any  court  or  magistrate  or  otherwise  received, 
shaU  be  retained  in  any  such  institution  as  a  public  charge, 
unless  accepted  in  writing  as  such  by  the  officer  charged  with 
the  support  and  relief  of  the  poor  of  the  county  *  *  * 
upon  which  such  child  *  *  *  is  sought  to  be  made  a 
public  charge,  subject  to  such  regulations  as  the  board  may  from 
time  to  time  prescribe." 

There  was  no  written  acceptance  by  the  superintendent  of 
the  poor  of  Herkimer  county  (he  being  the  proper  officer)  of 
the  retention  of  Tates  Lansing,  in  either  of  these  two  institu- 
tions, and  the  county  therefore  claims  that  it  is  not  liable  for 
his  maintenance  and  instruction  therein,  and  that  having  paid 
therefor  it  should  be  reimbursed  out  of  the  father's  estate  to  the 
time  of  his  death. 

The  executrix  contends  that  this  rule  of  the  State  board  of 
charities  contravenes  a  general  law,  to  wit:  section  928,  now 
978,  of  the  Education  Law,  and  is,  therefore,  null  and  void. 

There  was  attached  to  the  bill  of  the  New  York  Institution 
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for  the  Deaf  and  Dumb  against  the  connty,*  a  certificate  as 
follows : 

"  State  of  Xew  Yokk, 
"  State  Boabd  of  Chabities, 

"  The  Capitol,  x\lbany,  October  1,  1909. 

"  The  State  Board  of  Charities,  hereby  certifies  that  New 
York  Institution  for  the  Instruction  of  Deaf  and  Dumb,  located 
at  163rd  St,  and  11th  Ave.,  New  York  City,  has  filed  with  this 
Board  in  due  form,  certificates  that  the  said  Institution  has 
complied  with  the  Rules  of  the  Board  for  the  reception  and 
Retention  of  Inmates,  adopted  pursuant  to  the  provisions  of 
the  Constitution  and  the  State  Charities  Law,  down  to  the 
period  ending  September  1,  1909,  and  that  such  evidence  is 
satisfactory  to  this  Board. 

"  By  Order  of  the  State  Board  of  Charities. 

"  No.  24349  RoBEBT  W.  Hill,  Secretary/' 

And  a  similar  certificate  was  attached  to  the  bill  of  the 
Central  New  York  Institution  for  Deaf  Mutes  against  the 
counly. 

The  Constitution  (Art.  VTIT,  §  14)  permits,  as  claimed  by 
t^e  executrix,  the  legislature  to  make  provision  for  the  educa- 
tion and  support  of  the  deaf  and  dumb,  but  it  forbids  payment 
therefor  for  any  inmate  of  a  charitable  institution  wholly  or 
partly  under  private  control  who  is  not  received  and  retained 
therein  pursuant  to  rules  established  by  the  State  board  of 
charities.  (People  ex  rel.  New  York  Inst,  for  Blind  v.  Fitch, 
154  N.  Y.  14,  38.) 

Reading  all  of  the  provisions  of  the  Constitution,  relating 
to  this  subject,  and  these  statutes  together,  I  am  of  the  opinion, 
that  these  certificates  made  by  the  State  board  of  charities  and 
attached  to  these  bills,  repealed,  or  waived  the  enforcement  of, 
said  written  acceptance  rule  and  the  county  became  liable  for 
the  payment  of  the  bills.  • 

Each  of  these  certificates  certifies :  "  that  the  said  Institution 
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has  complied  with  the  rules  of  the  Board  for  the  reception  and 
retention  of  inmates." 

This  means  that  the  institutions  have  complied  with  all  of 
the  rules  which  the  board  intended  to  be  in  force  during  the 
time  named  in  the  certificate. 

Claim  disallowed. 


Matter  of  the  Probate  of  a  Paper  Writing  Purporting  to  be  the 
Last  Will  and  Testament  of  Annie  Cok  MacDowell, 
Deceased. 

{Surrogate's  Court,  Westchester  County,  February,  1915.) 

Trusts — When  Provision  for  Use  of  Income  for  Home  to  re  Main- 
tained FOR  **  Refined,  Educated,  Protestant  Gentlewomen  "  Void. 

Where  testatrix  gave  to  her  executors  a  certain  sum  in  trust  the 
income  to  be  used  for  hiring  a  house  to  be  maintained  and  used  as  a 
^Home  for  Refined,  Educated,  Protestant,  Gentlewomen  —  whose  means 
sre  small  —  and  whose  home  is  made  unhappy,  by  having  to  live  with 
Relatives,  who  think  them  in  the  way,"  but  the  will  discloses  that  by 
such  provision  testatrix  intended  to  provide  a  home  for  six  relatives, 
naming  them,  and  their  descendants,  naming  them,  and  six  friends, 
naming  them,  to  the  exclusion  of  all  others,  the  trust  attempted  to  be 
created  is  not  a  charitable  trust  and  is  absolutely  void,  and  as  to  the 
corpus  of  said  attempted  trust  it  will  be  decreed  that  testatrix  died 
intestate. 

Proceedings  upon  the  probate  of  a  will. 

Remsen  &  Parsons,  for  petitioner. 

Eeevs  &  Scriigham  (Graham  Witsehief  and  William  W. 
Scmgham,  of  counsel),  for  contestant. 

Sawteb,  S. —  This  is  an  application  for  the  construction  of 
a  will.  This  court  is  asked  to  determine  the  validity  of  a  certain 
trust  mentioned  therein. 
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The  testatrix,  Annie  Coe  MacDowell,  died  January  20,  1914, 
leaving  her  sister,  Jessie  M.  Gibson,  as  her  only  next  of  kin 
and  leaving  a  last  will  and  testament  which  was  duly  admitted 
to  probate  by  a  decree  of  this  court  on  July  27,  1914,  reserving, 
however,  for  future  determination  the  question  of  construction. 
The  provisions  of  the  will  to  be  construed  are  as  follows: 
"[Page  1.]  L  Annie  Coe  MacDowell  —  being  of  sound 
mind  and  memory,  and  considering  the  uncertainty  of  this 
life,  do  make,  publish  and  declare  this  to  be  my  last  will  and 
testament  —  as  follows  —  I  give  and  bequeath  to  my  executor 
and  Trustee,  here  in  after  named,  all  my  portion  of  my  father's 
estate,  now  held  in  trust  for  me,  under  his  last  will ;  and  which 
portion  I  have  under  his  last  Will,  the  right  to  bequeath,  and 
in  addition,  all  my  own  money,  which  is  now  in  Bond  & 
Mortgages,  &  Five  Savings  Banks  —  amounting  to  about  Ten 
Thousand  Dollars  —  To  be  well  invested,  and  the  Income 
derived  from  both,  to  be  used  for  hireing  a  House,  and  main- 
taining same,  in  a  respectable  neighborhood,  within  the  city 
limits  of  Yonkers,  New  York  —  To  be  used  as  a  Home  for 
Refined,  Educated,  Protestant,  Gentlewomen  —  whose  means 
are  small  —  and  whose  home  is  made  unhappy,  by  having  to 
live  with  Relatives,  who  think  them  in  the  way.  [Page  2.] 
This  Home  to  be  called  the  '  Mary  Randol  Memorial  Home ' — 
I  wish  the  preference  of  being  an  Inmate  of  this  Home,  to  be 
given  to  my  Sister  Jessie,  and  my  Cousins,  and  their  lineal 
descendants  Forever.  Namely  —  Mrs.  Philip  H.  Remington  — 
Miss  Elizabeth  Remington,  of  Windsor,  Conn. —  Miss  Bessie 
Terhune,  Mr.  Richard  Morrell  —  Passaic,  New  Jersey  —  Mr. 
Harry  Masters,  Passaic,  New  Jersey  —  Mi'.  Enos  Randol 
Hyatt,  277  Broadway,  N.  Y.  The  same  privilege  is  extended 
to  my  friends  —  Namely  —  Miss  Mary  A,  Hall,  Port  Rich- 
mond, Miss  Adelaide  Hall,  Port  Richmond  —  Staten  Island  — 
Miss  Inlia  Frances  Bangs  —  Mrs.  Enos  Randol  Hyatt  —  Miss 
Annie  E.  Scott,  Washington,  Iowa  —  Rev.  Mrs.  George  W. 
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HDntington,  Newburgh,  N.  Y.  To  come  and  go  with  perfect 
freedom^  and  not  confined  to  rules.  AU  the  Inmates  of  this 
Home  are  to  pay  Board,  each  week  they  are  there  —  with  their 
small  means  —  The  price  not  to  exceed — Seven  Dollars  per 
week  —  Towards  paying  the  running  expenses  of  the  house  — 
which  will  have  a  Housekeeper  at  the  bead  —  [Page  3]  My 
hope  is  that  my  sister  Jessie,  will  leave  her  half  share  of  the 
ep.tate,  to  this  Home  —  in  Memory  of  our  dear  Mother  —  Mary 
Handol  —  I  ask  Mr.  James  G.  Wentz,  and  Mr.  Enos  Handol 
Hyatt  —  to  take  an  interest  in  this  Home  —  to  see  that  it  is 
properly  conducted,  and  I  appoint  the  Westchester  Trust  Com- 
pany of  Yonkers  —  N.  Y.  —  as  my  Executor,  and  Trustee  — 
to  manage  this  estate,  and  pay  the  Interest,  to  a  Committee  of 
Seven  Ladies  &  Gentlmen,  to  be  chosen  by  The  Board  of  Vestry- 
men of  St  Johns  Episcopal  Church  of  Yonkers — N.  Y  —  for 
carrying  on  this  Hom«  —  To  be  established  in  perpetuity.  I 
hereby  make  the  following  bequests  —  To  my  Sister  Jessie  — 
I  give  the  sum  of  One  Dollar  —  as  she  has  money  of  her  own, 
independent  of  the  other  half  of  the  estate,  our  father  Mr.  David 
MacDowell,  left  us  —  As  a  small  token  of  my  love  for  her,  I 
give  her  my  For-get-me  not  Ring,  Gold  Locket,  containing  our 
Mother  and  Father's  pictures  —  Amethyst  Necklace  Aunt 
Frank's  Pearl  Ring  (with  small  diamond  in  the  center — ) 
*  *  *  [Page  6]  All  my  Furniture,  Portraits,  Pictures  — 
Clocks,  Ornaments,  China,  Glass  —  Solid  Silver,  and  Plated 
Silver,  both  large  and  small  pieces  —  Table  Linen  —  Bedding 
—  Pillows,  Kitchen  Utensils  —  any  of  my  things,  that  are  for 
house-keeping  —  I  wish  to  be  given  toward  furnishing  the  Mary 
Randol  Home  —  As  soon  as  practicable,  after  the  probate  of 
this  my  last  Will  —  Should  anyone  wish  to  leave  a  Legacy  to 
this  Home  —  I  would  be  glad  to  have  them  do  so  —  and  should 
the  home  be  large  enough  to  accommodate  others  than  those 
mentioned  in  this  Will  —  I  wish  the  Committee  of  Seven 
Ladies  and  Gentlemen  from   [Page  7]   St.  Johns  Church  of 
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• 

Yonkers  —  X.  Y  —  to  admit  those  Refined  Gentlewomen  who 
they  judge  most  worthy.    *    *    *  " 

The  tru55t  attempted  to  be  created  is  not  limited  by  lives.  It 
h  in  perpetuity.  It  is  void  unless  it  is  a  religious,  educational, 
charitable  or  benevolent  trust.  (Pers.  Prop.  Law,  §§  11,  12; 
Allen  V.  Stevens,  161  X.  Y.  122.) 

It  requires  no  argument  to  show  that  it  is  neither  a  religious 
nor  an  educational  trust.  If  any  trust  was  created  by  said  will 
it  is  either  a  charitable  or  a  benevolent  one.  What,  then,  is  a 
charitable  or  a  benevolent  trust  within  the  meaning  of  the 
statute  ? 

This  question  has  been  duly  considered  at  length  by  the 
Court  of  Appeals  in  Matter  of  Shattuck  (193  X.  Y.  446). 
The  following  is  a  portion  of  said  opinion  which  defines  a 
charitable  trust:  "  The  meaning  of  a  charitable  use  or  purpose 
in  England  is  stated  by  Tudor  on  Charities  and  Mortmain  (4th 
ed.  37)  as  follows:  *  In  the  first  place  it  may  be  laid  down  as 
a  universal  rule  that  the  law  recognizes  no  purpose  as  charitable 
unless  it  is  of  a  public  character.  That  is  to  say,  a  purpose 
must,  in  order  to  be  charitable,  be  directed  to  the  benefit  of  the 
community  or  a  section  of  the  community.  The  distinction 
l>etween  a  public  purpose  and  one  which  is  not  public  is  often 
fine.  The  principle  deducible  from  the  cases  seems,  however, 
to  be  as  follows:  If  the  intention  of  the  donor  is  merely  to 
benefit  specific  individuals,  the  gift  is  not  charitable,  even 
though  the  motive  of  the  gift  may  be  to  relieve  their  poverty  or 
accomplish  some  other  purpose  in  reference  to  those  particular 
individuals  which  would  be  charitable  if  not  so  confined ;  on  the 
other  hand,  if  the  donor's  object  is  to  accomplisih  the  abstract 
purpose  of  relieving  poverty,  advancing  education  or  religion 
or  other  purpose  charitable  within  the  meaning  of  the  Statute 
of  Elizabeth  without  reference  to  any  particular  individuals 
pnd  without  giving  any  particular  individuals  the  right  to  claim 
the  funds,  the  gift  is  charitable.' 
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It  is  defined  by  Pomeroy  in  his  Equity  Jurisprudence  (2d 
ed.,  vol.  2,  sec.  1019)  as  follows:  *  In  order  that  a  trust  may 
be  charitable  the  gift  must  be  for  the  benefit  of  such  an  in- 
definite class  of  persons  that  the  charity  is  really  a  public  and 
not  a  mere  private  benefaction.' 

"In  Sherwood  v.  American  Bible  Society  *(1  Keyes,  561) 
this  court  say :  '  To  constitute  a  charity  the  use  must  be  public 
in  its  nature.' 

"  In  Smith  v.  Havens  Eelief  Fund  Society  (44  Misc.  Rep. 
594-608)  referring  to  the  law  relating  to  charitable  uses,  it  is 
said :  '  It  requires  that  the  use  shall  be  public,  that  the  benefit 
shall  be  intended  not  for  individuals  as  such  but  as  representa- 
tives of  a  class;  that  the  announcement  of  the  altruistic  aim 
shall  not  be  a  cover  for  the  bestowal  of  a  private  bounty.' 
(Affirmed  and  opinion  adopted  and  approved,  118  App.  Div. 
678;  affirmed  without  opinion,  190  X.  Y.  557.) 

"  In  Attorney-General  v.  Soule  (28  Mich.  153)  a  will  directed 
the  setting  apart  of  $10,000  to  be  expended  according  to  the 
directions  of  the  executors,  ^  For  the  establishment  of  a  school  at 
Montrose  for  the  education  of  children.'  It  was  held  that  the 
provision  was  so  uncertain  and  indefinite  as  not  to  bind  the 
trustees  to  an  application  of  the  fund  to  public  charity  or  even 
perhaps  to  charity  at  all  as  recognized  in  courts  of  equity,  but 
clothed  them  with  a  discretion  broad  enough  to  permit  of  their 
applying  the  fund  to  a  private  school. 

"In  Stratton  v.  Physio-Medical  College  (149  Mass.  505), 
the  will  gave  one-fourth  of  the  net  income  of  the  residue  of  the 
testator's  property  to  the  defendant  to  be  used  for  the  pro* 
motion  of  the  medical  art  as  favored  and  believed  in  by  the 
testator  during  his  lifetime  and  in  support  of  that  institution 
as  the  trustees  thereof  should  from  time  to  time  determine.  It 
appeared  that  the  supposed  corporation  in  the  mind  of  the 
testator  was  neither  free  nor  a  public  school,  but  a  private 
pecuniary  enterprise.     It  was  held  that  such  an  enterprise  is 
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not  a  pnUie  charity  even  if  indirectly  it  senreB  disritable  ends. 

''  In  Haynee  t.  Carr  (70  N.  H.  463),  the  gift  of  the  income 
of  the  tmat  thore  consida:^  was  giv«n  '  For  the  benefit  of  the 
poor  and  destitute  in  said  State  of  New  Hampshire  and  for 
charitable  and  educati(»ial  purposes  theroin.' 

"  Although  the  trust  was  sustained  as  for  charitable  purposes, 
the  court  say :  '  It  is  undoubtedly  the  law  in  most  states  that 
where  property  is  giv^en  to  trustees  with  power  to  apply  it  either 
to  uses  which  are  or  those  which  are  not  within  the  dasses  in- 
cluded in  charities  the  whole  must  fail  so  far  as  the  application 
of  the  peculiar  doctrines  of  charitable  uses  is  concerned.^ 

**  Every  charitable  gift  must  be  actually  dispensed  by  some 
individual  and  ultimately  substantially  ev^ery  charitable  fund 
must  be  applied  to  the  relief  of  individual  need,  but  the  trust 
cannot  for  the  reasons  stated  be  made  for  individual  bene- 
ficiaries as  such.  The  general  purpose  of  the  trust  must  be  the 
well  being  of  humanity  or  some  specified  but  indefinite  class 
or  part  thereof. 

"  Fowler,  in  his  work  on  Charitable  Uses,  says  (p.  106) : 
'  As  we  have  no  statute  defining  what  are  religious,  educational 
and  charitable  uses  and  this  statute  (act  of  1S93)  refers  to  none 
other  than  such  as  may  be  so  classed,  the  courts  must  now 
determine  what  gifts  are  within  the  statute.' 

*^  In  view  of  the  quite  universal  rule  that  charitable  uses  and 
public  uses  are  synonymous,  and  the  title  of  the  act  which  is 
^  An  act  to  regulate  gifts  for  diaritable  purpoees,'  we  repeat 
that  the  legislature  int^ided  to  preserve  charitable  gifts  made 
in  trust  to  uncertain  and  indefinite  beneficiaries,  but  did  not 
intend  to  include  in  the  purpose  of  the  act  gifts  to  private  in- 
stitutions or  individuals." 

Is  the  80K?alled  trust  then,  attempted  to  be  created  by  the  will 
in  question,  a  charitable  one  in  the  broad  sense  of  the  statute, 
as  above  defined,  or  is  it  one  for  the  benefit  of  particular 
individuals  ? 
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If  the  testatrix  had  said  in  the  will  that  the  home  she  desired 
to  found  should  "be  used  as  a  Home  for  refined,  educated 
Protestant  gentlewomen  whose  means  are  small  and  whose  home 
is  made  unhappy,  by  having  to  live  with  relatives,  who  think 
them  in  the  way"  and  then  had  stopped,  the  so-called  trust 
would  have  been  a  charitable  one  within  the  statute.  But,  she 
goes  on  to  say  at  page  2  of  the  will,  as  follows :  "  I  wish  the 
preference  of  being  an  inmate  of  this  Home,  to  be  given  to  my 
Sister  Jessie,  and  my  Cousins,  and  their  lineal  descendants 
forever,  namely:  Mrs.  Philip  H.  Remington,  Miss  Elizabeth 
Itemington,  of  Windsor,  Conn.;  Miss  Besaie  Terhune,  Mr. 
Richard  Morrell,  Passaic,  Xew  Jersey;  Mr.  Harry  Masters, 
Passaic,  ^ew  Jersey ;  Mr,  Enos  Randol  Hyatt,  277  Broadway, 
Jf .  Y.  The  same  privilege  is  extended  to  my  friends,  namely : 
Miss  Mary  A.  Hall,  Port  Richmond;  Miss  Adelaide  Hall,  Port 
Richmond,  Staten  Island;  Miss  Inlia  Frances  Bangs,  Mrs. 
Enos  Randol  Hyatt,  Miss  Annie  E.  Scott,  Washington,  Iowa; 
Rev.  Mrs.  George  W.  Huntington,  Newburgh,  N.  Yl" 

The  last  clause  of  the  will  referred  to  shows  conclusively  to 
my  mind  that  the  testatrix  intended  to  prefer  these  six  relatives 
and  their  desceiidants.  She  also  intended  to  prefer  her  six 
frienda  named.  Her  intention  was  to  provide  a  home  for  these 
relations  and  their  descendants  and  her  friends  to  the  exclusion 
of  all  others.  This  then  would  mean  that  the  income  of  tlie 
so-called  trust  would  be  devoted,  in  part  at  least  if  not  entirely, 
to  a  private  use.  This  being  so,  the  entire  gift  would  be 
invalid. 

In  Matter  of  Sbattuck  (supra),  the  court,  at  page  456,  said 
as  follows.  "  The  possible  devotion  of  the  income  of  said  trust 
in  wihole  or  in  part  to  private  use  necessarily  affects  the  entire 
gift  and  requires  that  the  same  shall  be  held  invalid." 

The  argument  of  the  learned  attorney  for  the  contestant 
advanced  in  his  brief  is  reasonable  and  his  conclusion  is  logical, 
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and  to  my  mind  meets  the  situation  exactly.     The  portion  of 
his  brief  referred  to  reads  as  follows: 

"  If  Miss  Mac  Dowell  had  merely  said  that  the  home  which 
she  wished  to  found  should  be  used  as  a  home  for  '  refined, 
educated,  protestant  gentlewomen  whose  means  are  small  and 
whose  home  is  made  unhappy  by  having  to  live  with  relatives 
who  think  them  in  the  way,'  and  then  stopped,  the  trust  would 
undoubtedly  have  been  a  charitable  one  in  the  broad  sense  con- 
templated by  the  statute.  But  she  did  not  stop  thera  She 
goes  on  to  say,  ^  I  wish  the  preference  of  being  an  inmate  of 
this  home  to  be  given  to  my  sister  Jessie  and  my  cousins  and 
their  lineal  descendants,'  naming  specifically  six  persons,  three 
of  them  men ;  and  she  continues,  '  The  same  privilege  is  ex- 
tended to  my  friends,'  naming  specifically  six  other  persons. 
These  persons  so  specifically  and  definitely  named  are  to  be 
given  preference  in  the  enjoyment  of  the  benefits  of  the  trust 
over  the  general  class  of  persons  defined  as  ^  refined,  educated, 
protestant  gentlewomen  whose  means  are  small,'  etc.  They  have 
a  prior  right  to  become  inmates  of  the  contemplated  home.  Such 
right  cannot  be  denied  them  by  the  trustee.  The  trustee  is 
given  no  discretion  to  exclude  the  specified  persons  from  the 
benefits  of  the  trust  if  they  demand  it.  It  is  only  in  case  the 
home,  by  receiving  from  other  persons  legacies  which  Miss 
Mac  Dowell  in  her  will  solicits,  should  be  large  enough  to 
accommodate  others  than  those  persons  particularly  mentioned 
by  name  in  her  will  that  the  testatrix  has  empowered  the  ad- 
visory committee  of  ladies  and  gentlemen  to  admit  those  refined 
gentlewomen  who  they  judge  most  worthy  (pp.  6  and  7  of  will). 
The  testatrix  did  not  contemplate  that  the  persons  specifically 
mentioned  should  belong  to  the  general  class  of  beneficiaries 
which  she  had  defined  as  '  refined,  educated,  protestant  gentle- 
women whose  means  are  small.'  This  is  obvious  from  the  fact 
that  she  has  included  among  tlie  specified  i^rsons  three  who 
ai'e  men  and  also  her  sister  who,  in  another  part  of  the  will 
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(p.  3),  she  says  '  has  money  of  her  own  '  in  a  sufficient  amount 
apparently,  to  justify,  in  the  mind  of  the  testatrix,  the  gift  to 
her  said  sister  of  one  dollar  only.  The  testatrix  intended  that 
these  specified  persons  should  be  the  beneficiaries  of  th«  trust 
which  she  attempted  to  create  independent  of  the  fact  that  they 
might  not  come  within  the  class  of  '  refined,  educated,  protestant 
gentlewomen  whose  means  are  small '  and  possibly  to  the  ex- 
clusion of  that  class  entirely.  The  trustee,  therefore,  could  not 
exclude  them  from  the  benefit  of  the  trust  because  they  might 
not  come  within  that  class.  The  primary  object  of  the  trust 
attempted  to  be  created  is,  very  obviously,  to  benefit  the  per- 
sons specifically  named,  and,  only  secondarily,  to  benefit  the 
class  of  ^  refined,  educated,  protestant  gentlewomen  whose  means 
are  small.' 

"  There  are  and  there  always  will  be,  since  the  right  descends, 
certain  specified  individuals  who  have  the  right  to  claim  the 
benefit  of  the  attempted  trust.  Such  trust,  therefore,  is  not 
public  and  for  the  general  benefit  of  humanity,  and  the  Shattuck 
(supra)  case  above  cited  says  it  must  be,  if  it  is  to  be  saved 
by  the  statute  as  a  charitable  trust.  It  is  a  private  trust  for 
the  benefit  of  particular  individuals,  and  is,  therefore,  not 
charitable  in  the  broad  sense  required  to  bring  it  within  the 
protection  of  the  statute'  validating  charitable  trusts  for  in- 
definite and  uncertain  beneficiaries.  It  is  not  saved  by  that 
statute  from  the  effect  of  the  statutes  against  perpetuities,  and 
as  it  plainly  contravenes  the  last  mentioned  statutes,  it  is 
absolutelv  void." 

Clearlv  there  is  no  charitable  trust  created  under  the  will. 
The  one  attempted  to  be  created  is  absolutely  void. 

The  learned  coimsel  for  the  proponent  claims  that  the  general 
purpose  of  the  testatrix  was  to  benefit  a  specified  but  indefinite 
class  of  the  public  with  a  preference  to  certain  persons  and  their 
descendants,  not  as  individuals  but  only  as  possible  members 
of  the  specified  class. 
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He  also  contends  that  "  a  charity  which  is  otherwise  public 
is  not  deprived  of  that  character  by  directing  that  in  the  ad- 
nuinistration  of  the  charity  a  preference  be  given  among  eligible 
persons,"  and  cites  the  following  cases  in  support  of  his  con- 
tention: Perin  v.  Carey,  65  U.  S.  465;  Dexter  v.  Harvard 
Collie,  176  Mass.  195 ;  Darcey  v.  Kelly,  153  id.  433. 

I  have  been  unable  to  find,  any  cases  in  this  jurisdiction  sup- 
porting this  contention,  but,  assuming  that  the  doctrine  which 
he  sets  forth  is  correct,  it  certainly  would  not  apply  in  this 
case,  as  the  specified  persons  who  are  given  a  preference  could 
not  be  included  as  eligibles  in  the  general  class.  The  testatrix 
designates  six  in  the  preferred  class  specifically  by  name  and 
their  descendants,  placing  no  limitation  whatever  on  their  right 
to  a  preference.  In  the  case  of  one  of  them  at  least,  the  sister 
Jessie,  is  mentioned  in  the  will  as  one  "  with  means."  She 
certainly  would  not  'be  eligible  to  the  general  class  as  one  having 
**  small  means."  There  is  nothing  to  show  that  those  mentioned 
in  the  preferred  class  are  all  "  Protestants."  Some  may  be 
Catholics  or  belong  to  other  denominations.  There  are  three 
men  distinctly  named  in  the  preferred  class  and  they  certainly 
cannot  qualify  in  the  general  class  as  "  gentlewomen."  So, 
that  even  if  the  contention  of  the  learned  attorney  for  the  pro- 
ponent is  correct,  the  so-called  preferred  class  certainly  would 
not  be  eligible  in  the  so-called  general  class. 

A  diecree  should  be  made  declaring  void  the  trust  attempted 
to  be  created  by  the  testatrix  and  adjudging  that  she  died  in- 
testate as  to  the  funds  which  she  endeavored  to  beneath  to  the 
Westchester  Trust  Company  as  trustee. 

Decreed  accordingly. 
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Matter  of  the  Judicial  Settlement  of  the  Account  of  Woodbu&y 
G.  Lanodon,  as  Executor  of  the  Last  Will  and  Testament  of 
Raniebi  R.  Vilanova,  Deceased. 

{8urrogate'9  Court,  New  York  County,  February,  1015.) 

Wills — ^Dibection  to  Exeoutob  to  Fxtbohase  Annrum — Whsit  Balilnoc 
or  Principal  of  Estate  Must  be  Held  in  Tbust — ^Whkn  Ybablt 
AccuMuiATiON  Not  Void. 

Where  a  wiU  which  as  a  whole  was  designed  to  accomplish  testator's 
primary  object  of  securing  for  his  only  daughter,  an  incompetent,  every 
possible  care  and  comfort  during  her  life,  directed  the  executor  to  pur- 
chase for  her  an  annuity  of  $425  and  declared  the  same  to  be  "  in  addi- 
tion to  the  annuities  I  now  hold  for  her  lifetime  or  hers  and  my  own 
of  $800  a  year,"  the  purchase  by  testator  of  an  additional  $500  annuity 
is  not  an  ademption  of  the  one  of  $425  and  the  executor  must  purchase 
the  same  as  directed  by  the  will. 

The  balance  of  the  principal  of  the  estate  must  be  held  by  the  executor 
in  trust  for  the  daughter  during  her  life  and  from  the  income  thereof 
he  must  make  payment  of  the  annuity  and  satisfy  all  expenses  of  the 
daughter's  maintenance  and  hold  any  surplus  income  thereof  to  meet  and 
defray  any  unforeseen  additional  or  extraordinary  expense  for  main- 
tenance and  support  which  does  not  presently  exist. 

Where  a  will  contains  no  direction  for  the  accumulation  of  income 
the  necessary  accumulation  yearly  resulting  from  the  use  of  but  a 
portion  of  the  income  is  not  a  void  accumulation  under  the  statutes. 

Pboceedino  upon  the  judicial  settlement  of  the  account  of 
an  executor. 


Lord,  Day  &  Lord,  for  executor. 

Francis  J.  Hogan,  for  Julia  Shandley. 

Peter  B.  Olney,  special  guardian. 

CoHALAN,  S. —  Upon  this  executor^s  accounting  a  construc- 
tion of  the  will  of  the  testator  is  necessary.    The  testator  was  a 
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widower  aod  had  but  one  child,  a  daughter,  Therese  T.  Vilanova, 
who  is  an  invalid  and  incompetent  and  is  at  pres^it  cared  for 
at  St.  Vincent's  Retreat  at  Harrison,  X.  Y. 

By  the  third  paragraph  of  his  will  the  testator  directed  his 
executor,  out  of  any  funds  on  deposit  in  banks  or  trust  com- 
panies, to  purchase  an  annuity  of  $425  for  the  lifetime  of  saiJ 
daughter  and  payable  half  yearly  to  himself  as  executor,  "  which 
*rhall  be  in  addition  to  the  annuities  I  now  hold  for  her  life- 
time or  hers  and  my  own  of  $800  a  year."  After  the  execu- 
tion of  the  will  the  testator  during  his  lifetime  purchased  an 
annuity  of  $500,  and  the  question  is  asked,  should  the  executor 
now  purchase  an  annuity  of  $425  as  directed  by  the  third 
paragraph  of  the  will  or  is  the  purchase  by  the  testator  during 
his  lifetime  of  the  additional  $500  annuity  an  ademption  of 
this  legacy  ?  I  am  of  the  opinion  that  it  is  not.  The  executor, 
by  the  fourth  paragraph  of  the  will,  was  directed  from  the 
aggregate  annuities  to  provide  for  the  care  and  maintenance 
of  his  daughter  by  paying  her  board  and  expenses  of  forty 
dollars  a  month  while  she  remained  at  St.  Vincent's  Retreat 
and  ten  dollars  a  month  more  for  carriage  drives,  clothing  and 
other  incidentals,  or,  "  if  she  shall  cease  to  be  a  patient  at  said 
asylum,  by  otherwise  supplying  her  needs  and  giving  her  suit- 
able care."  He  was  also  directed  from  said  annuities  to  pay 
one  Julia  Shandley  twenty  dollars  a  month  for  her  services  to 
the  daughter  of  the  testator  in  writing  to  her  at  least  once  a 
month  and  in  procuring  her  necessary  wearing  apparel,  carriage 
drives  and  generally  looking  after  his  daughter  and  seeing  that 
her  wants  were  supplied;  such  payments  to  be  made  only  so 
long  as  Julia  Shandley  should  render  such  services.  Provision 
is  also  made  by  the  fifth  paragraph  that  in  case  his  daughter 
shall  so  far  recover  from  her  ailment  that  she  shall  be  able  to 
leave  the  asylum  and  it  shall  be  no  longer  necessary  that  she 
shall  be  under  similar  restraint,  the  executor  shall  be  authorized 
to  consent  to  have  her  well  taken  care  of  by  Julia  Shandley  if 
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she  be  willing,  or  by  some  other  proper  person,  and  that  "  the 
cost  of  their  living  together  be  paid  out  of  said  annuities  to 
fcuch  an  amount  as  shall  be  necessary,  with  a  suitable  contribu- 
tion by  Julia  Shandley  to  such  expenses,"  and  the  executor 
"  may  also  pay  from  said  annuities  or  from  any  of  my  estate 
available  such  additional  cost  of  maintenance  of  my  daughter 
out  of  the  asylum  as  they  shall  deem  enough."  The  remainder 
of  the  estate  is  given  one-half  to  St.  Vincent's  Retreat  and  the 
other  half  to  Julia  Shandley,  if  she  shall  be  living  at  the  death 
of  the  testator's  daughter  and  shall  have  complied  with  his 
wishes  concerning  his  daughter,  and,  if  not^  then  all  to  St. 
Vincent's  Retreat. 

From  a  reading  of  the  will  it  can  readily  be  seen  that  the 
primary  object  which  the  testator  had  in  view  was  to  secure 
for  his  only  and  incompetent  daughter  for  the  rest  of  her  life 
every  possible  care  and  comfort  suited  to  her  unfortunate  cir- 
cumstances and  condition.  The  whole  will  is  designed  to 
accomplish  this  end.  Her  welfare  was  the  all  important  wish 
of  the  testator.  He  did  not  mean  by  the  fourth  paragraph  of 
the  will  to  limit  his  executor  to  the  expenditure  of  $840  a  year, 
but  intended  also  to  provide  for  emergencies  and  changes  of 
circumstances,  so  that  his  daughter  should  not  be  deprived  of 
the  necessities  of  life  or  become  an  object  of  charity  because 
there  was  but  $840  a  year  available,  which,  by  reason  of  changes 
of  condition,  might  at  sometime  be  inadequate  for  her  main- 
tenance and  support.  Apparently,  while  she  remains  at  St. 
Vincent's  Retreat,  $50  a  month  will  pay  for  her  care  and 
keeping,  but  it  is  possible  that  she  may  not  remain  there  always 
or  that  St.  Vincent's  Retreat  may  not  always  be  in  existence, 
and  she  would  have  to  be  cared  for  elsewhere  at  perhaps  a  much 
higher  price.  The  evident  intent  of  the  testator  is  that  his 
estate,  to  whatever  extent  necessary,  may  be  used  for  the  proper 
maintenance  and  care  of  his  daughter,  and  thds  is  strongly  em- 
phasized by  the  fifth  paragraph  of  the  will,  which  provides  for 
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the  etre  of  tlie  dmn^ter  in  the  event  of  her  hemming  cored 
and  heing  ahle  to  leere  the  asrlnm  where  she  is  now  ennfined. 
In  that  erent  the  executor  is  to  par  *^  fr(»n  any  of  my  estate 
available  "  the  additional  cost  of  maintenanee  of  his  daughter 
out  of  the  asjlonu  The  testator  knew  that^  if  his  dau^ter  was 
eared  and  left  the  asylum,  a  much  greats'  amoont  of  nuxnej 
mi^t  be  neoessarj  to  defray  her  liring  expenses.  I,  theref ore, 
hold  that  the  terms  of  the  third  paragraph  of  the  will  should 
he  complied  with  and  that  the  executor  purchase  an  additional 
annuity  of  $425. 

The  balance  of  the  principal  of  the  estate  the  executor  should 
hold  in  trust  for  the  dau^ter  during  her  life  and  from  the 
income  thereof  make  the  annuity  paymoit  and  satisfy  all  ex- 
penses of  the  daughter's  maintenance^  and  should  hold  any 
surplus  income  thereof  to  meet  and  defray  any  unf  orese^i  addi- 
tional or  extraordinary  expense  for  the  maintenance  and  sup- 
port of  the  testator's  dau^ter  whidi  does  not  now  exist.  No 
express  direction  for  an  accumulation  is  contained  in  the  will, 
and  the  necessary  accumulation  yearly  resulting  from  the  use  of 
but  a  portion  of  the  income  is  not  a  void  accumulation  under 
the  statutes.  (Hill  v.  Guaranty  Trust  Co.,  163  App.  Div.  374; 
Estate  of  Bums,  164  id.  363.) 

Decreed  accordingly. 
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Matter  of  the  Judicial  Settlement  of  the  Account  of  Samuel 
R.  WxLSEB  and  Charles  Benneb,  as  Executors^  etc.,  of  the 
Last  Will  and  Testament  of  Emilie  R.  Rogers,  Deceased. 

{Surrogat^B  Vaurt^  Neto  York  County,  February,  1916.) 

WnxjB — ^Pbotisioits  or — Scheme  or  Will  Showing  Intention  to  Dividb 
Pbopbbtt  into  Two  Pabts — When  Residuabt  Lboatebs  Not  Entitled 
TO  Secxtbities  Constitutino  Pabt  or  Estate  Recbited  bt  Testatbix 
VBOM  Heb  Fatheb. 

The  whole  scheme  of  the  will  of  testiitrix  showed  that  it  was  her 
intention  to  divide  her  property  into  two  parte,  to  wit,  one  part  her 
individual  property  and  the  other  part  that  received  by  her  from  her 
father's  estate,  and  that  she  intended  that  the  principal  of  trust  funds 
created  in  the  second,  third  and  fourth  paragraphs  of  her  will  should 
consist  of  the  entire  estate  actually  received  from  her  father  irrespective 
of  the  form  in  which  it  might  be  invested.  The  fifth  paragraph  pro- 
vided that  "as  to  any  other  property  or  estate  of  which  I  may  die 
seized  or  possessed  and  which  did  not  come  to  me  from  my  father's 
estate  I  give,  devise  and  bequeath  as  follows:  "  The  sisth  paragraph 
provided:  "All  the  rest,  residue  and  remainder  of  my  estate  of  every 
kind  and  nature,  including  such  legacies  as  may  lapse,  I  give,  deviae  and 
bequeath  to  my  friend  *  *  *  absolutely  and  forever."  Held,  that 
testatrix  did  not  intend  the  residuary  legatee  to  receive  any  of  her 
father's  estate  and  it  should  and  was  intended  to  form  the  principal  of 
the  trust  funds  created  under  the  second,  third  and  fourth  paragraphs  of 
her  will. 

The  bequest  of  that  portion  of  her  estate  received  from  her  father  was 
not  limited  or  curtailed  by  a  statement  in  her  will  that  the  securities 
representing  such  portion  were  in  a  certain  box  in*  a  safe  deposit  com- 
pany and  the  securities  "belonging  to  my  estate"  were  in  another  box 
in  the  same  company,  and  that  the  residuary  legatee  was  not  entitled 
to  securities  constituting  a  part  of  the  estate  of  testatrix  received  from 
her  father  though  found  in  the  latter  box. 

Prooeedikg  upon  the  judicial  settlement  of  the  accounts  of 
executors. 

Sylvestor  L.  H.  Ward,  for  executors. 

Joseph  W.  Goodwin,  for  Allan  W.  Cooke. 
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Harrison,  Elliott  &  Byrd,  for  J.  Blak«  Wliite. 
Armstrong  &  Keith,  for  Eleanor  W.  Perrine. 

CoHALAN,  S. —  The  answer  interposed  to  the  account  of  the 
executors  by  Allan  W.  Cooke,  the  residuary  legatee  under  the 
will  of  the  above-named  deceased,  necessitates  a  construction  of 
the  will  before  a  proper  decree  can  be  made  directing  distribu- 
tion. Practically  the  sole  question  before  the  court  for  deter- 
mination is :  What  constitutes-  the  principal  of  the  trust  funds 
created  under  paragraphs  second,  third  and  fourth  of  the  will  ? 
In  order  to  properly  determine  this  question  the  entire  will  must 
be  taken  into  consideration,  so  as  to  ascertain  the  intent  of  the 
testatrix  in  connection  with  the  creation  of  this  trust  estate. 

The  second  paragraph  provides : 

"  Second.  Out  of  the  one-half  of  the  residuary  estate  of  my 
father,  Henry  Randel,  which  I  received  under  and  by  virtue  of 
the  last  paragraph  in  the  sixth  clause  of  his  last  will  and  testa- 
ment, duly  proved  before  the  Surrogate  of  the  County  of  New 
York  on  the  first  day  of  October,  1901  (and  my  final  accounting 
as  executrix  of  which  will  was  filed  with  the  Surrogate  of  the 
County  of  New  York  on  or  about  April  13,  1903),  I  give  and 
bequeath  to  my  second  cousin,  James  E.  Baremore,  the  sum  of 
ten  thousand  dollars." 

The  third  paragraph  provides : 

"  Third.  The  remainder  of  the  one-half  of  the  residuary 
estate  of  my  father,  Henry  Randel,  referred  to  in  the  second 
clause  of  this  my  will,  after  deducting  said  bequest  of  $10,000 
to  my  second  cousin,  James  E.  Baremore,  I  give,  devise  and 
bequeath  to  my  executors  and  trustees  hereinafter  named,  to  be 
divided  by  them  into  the  six  separate  trust  funds  which  are  to 
be  held  by  them  separately  upon  trust  to  invest  and  reinvest  the 
same  and  to  collect  and  pay  over  the  income  and  principal 
thereof  as  follows :  " 
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The  testatrix  then  sets  forth  six  separate  trusts  consisting  of 
three-fifteenths,  three-fifteenths,  two-fifteenths,  two-fifteenths, 
three-fifteenths  and  two-fifteenths,  respectively,  of  said 
remainder. 

The  fourth  paragraph  provides: 

"  Fourth.  The  other  half  of  the  residixary  estate  of  my  said 
father,  Henry  Kandel,  and  as  to  which  in  the  sixth  clause  of 
his  said  will  he  gave  his  wife,  Caroline  M.  Eandel,  the  power 
of  appointment,  and  which  half  I  received  under  such  power 
of  appointment,  executed  under  the  third  clause  of  the  will  of 
my  mother,  said  Caroline  M.  Randel,  duly  proved  before  the 
Surrogate  of  the  said  County  of  Kew  York,  M^y  9,  1904  (and 
my  final  account  as  executrix  of  which  will  was  filed  with  the 
Surrogate  of  the  County  of  Xew  York  on  or  about  April  10, 
1905),  I  give,  devise  and  bequeath  to  my  executors  and  trustees 
hereinafter  named,  to  be  divided  by  them  into  four  separate 
trust  funds  which  are  to  be  held  by  them  separately  upon  trust, 
to  invest  and  reinvest  .the  same  and  to  collect  and  pay  over  the 
income  and  principal  thereof  as  follows :  " 

The  testatrix  then  sets  forth  four  separate  trusts,  each  con- 
sisting of  one-quarter  of  such  "  other  half  of  the  residuary 
estate  "  of  testatrix's  father. 

The  testatrix  then  provided  by  the  fifth  paragraph  that : 

"  As  to  any  other  property  or  estate  of  which  I  may  die 
seized  or  possessed,  and  which  did  not  come  to  me  from  my 
father's  estate,  I  give,  devise  and  bequeath  the  same  as  follows :  " 

The  testatrix  then  sets  forth  some  twenty-four  bequests  from 
this  other  or  individual  property  of  hers,  as  distinct  from  the 
estate  which  came  to  her  from  her  father. 

By  the  sixth  paragraph  of  the  will  the  testatrix  gave  to  Allan 
W.  Cooke  all  of  her  residuary  estate  by  the  following  language: 

*'  All  the  rest,  residue  and  remainder  of  my  estate  of  every 
kind  and  nature,  including  such  legacies  as  may  lapse,  I  give, 
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devise  and  bequeath  to  my  friend  Allan  W.  Cooke,  absolutely 
and  forever." 

The  seventh  paragraph  of  the  will  gives  to  the  executors  and 
trustees  a  power  of  sale  to  convert  any  and  all  real  and  personal 
property  at  public  or  private  sale,  and  at  such  time  or  times 
and  on  such  terms  as  the  executors  and  trustees  shall  in  their 
dascretion  think  proper  and  best. 

The  testatrix  by  the  eighth  paragraph  nominated  and  ap- 
pointed her  executors,  the  accountants  herein,  and  then  stated 
as  follows: 

"  The  securities  in  which  that  part  of  my  estate  which  oame 
to  me  through  the  will  of  my  father  is  invested  are  now  kept  in 
box  No.  3789  in  the  Lincoln  Safe  Deposit  Company,  No.  32 
East  Forty-second  street,  in  the  City  of  New  York.  The  other 
securities  belonging  to  my  estate  are  now  kept  in  box  No.  3777 
in  the  said  Lincoln  Safe  Deposit  Company." 

The  will  was  executed  July  14,  1910,  and  the  testatrix  died 
August  30,  1912.  It  appears  from  the  agreed  statement  of 
facts  submitted  that  Henry  Randel,  the  father  of  the  above- 
named  testMrix,  died  in  the  year  1901,  leaving  a  last  will  and 
testament,  which  was  admitted  to  probate  in  New  York  county 
on  October  1,  1901,  and  in  which  he  appointed  his  daughter, 
Emilie  R.  Rogers,  executrix  and  trustee. 

By  the  fifth  paragraph  of  the  will  of  Henry  Randel  it  was 
provided  as  follows: 

"  Fifth.  I  give,  devise  and  bequeath  all  the  rest,  residue  and 
remainder  of  my  estate,  both  real  and  personal,  of  every  kind 
and  nature  and  wheresoever  situated,  to  my  executor  and 
trustee  hereinafter  named  or  who  may  be  appointed,  and  who 
may  qualify,  upon  trust  nevertheless  to  invest  and  reinvest  my 
said  estate  frcmi  time  to  time  as  occasion  may  require^  and  to 
collect  and  get  in  the  income  derived  therefrom,  and  after  pay- 
ing all  taxes,  assessments,  interest  charges  and  such  sums  as 
may  be  necessaty  to  properly  preserve  and  protect  my  real  and 
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personal  estate,  to  pay  over  the  balance  of  income  to  my  be- 
loved wife,  Caroline  M.  Randel,  for  and  during  her  natural 
life." 

Bj  the  &ixt<h  paragraph  as  follows: 

"  Sixth.  I  direct  my  executor  and  trustee  hereinafter  named 
or  who  may  be  appointed,  and  who  may  qualify,  upon  the  death 
of  my  wife,  Caroline  M.  Randel,  to  pay  over  one-half  of  said 
trust  estate  to  such  person  or  persons,  corporation  or  corpora- 
tions as  my  said  wife  by  her  duly  executed  last  will  and  testa- 
ment may  direct  or  appoint,  and  to  pay  over  the  other  half  of 
my  said  trust  estate  to  my  next  of  kin  and  heirs  at  law  in  such 
proportions  as  they  would  take  under  the  laws  of  the  State  of 
New  York  had  I  died  intestate." 

On  April  13,  1903,  Emilie  R.  Rogers  filed  an  accounting  in 
this  court  as  executrix  under  the  will  of  her  father,  the  said 
Henry  Randel,  »and  a  decree  was  entered  thereon  finally  and 
judicially  settling  that  account^  and  in  and  by  that  decree  the 
value  of  the  residuary  estate  of  Henry  Randel  was  fixed  at 
$526,879.77  and  was  represented  by  numerous  securities. 
Caroline  M.  Randel  died  April  22,  1904,  leaving  a  last  will 
and  testament  which  was  admitted  to  probate  by  this  oourt  on 
May  9,  1904.  Emilie  R.  Rogers  duly  qualified  as  executrix  of 
that  will.  On  April  10,  1905,  she  filed  her  account  as 
executrix  in  this  court,  and  the  value  of  the  residuary  estate  of 
Caroline  M.  Randel  was  fixed  at  $3,250.57,  consisting  of  cash 
only.  At  the  time  of  the  death  of  Caroline  M.  Randel,  Emilie 
R.  Rogers,  as  next  of  kin  and  heir  at  law  of  Henry  Randel, 
and  as  appointee  under  tbe  will  of  Caroline  M.  Randel,  re- 
ceived the  whole  of  tbe  trust  fund  created  by  paragraphs  fifth 
and  sixth  of  the  will  of  Henry  Randel.  That  at  the  time  of  the 
death  of  Emilie  R.  Rogers  numerous  securities  belonging  to 
her  own  estate  were  in  the  safe  deposit  box  known  as  No.  3777 
m  the  Lincoln  Safe  Deposit  Company.  There  were  also 
numerous  securities  and  of  considerable  value  in  box  No.  3789 
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iu  the  same  safe  deposit  oompany,  tlie  Liacoln  Safe  Deposit 
Company,  at  the  time  of  the  death  of  Erailie  R.  Rogers,  these 
l)eing  referred  to  hy  her  in  the  eighth  paragraph  of  her  will 
as  constituting  that  part  of  her  estate  received  from  the  estate 
of  her  father,  Henry  Randel.  The  residuary  l^atee  claims 
that  by  reason  of  the  sixth  paragraph  of  the  will  of  Emilie  R. 
Rogers  be  is  entitled  to  such  an  amount  as  is  determined  by 
the  proceeds  of  the  securities  foimd  in  box  No.  3789  of  the 
Lincoln  Safe  Deposit  Company,  in  which  were  deposited  her 
own  securities,  after  making  certain  other  money  payments 
directed  by  paragraphs  first  and  second  of  the  will.  It  is  main- 
tained by  the  executors,  on  the  other  hand,  and  I  think  cor- 
rectly so,  that  the  testatrix  intended  that  the  principal  of  the 
trust  funds  created  in  paragraphs  second,  third  and  fourth  of 
the  will  should  consist  of  the  entire  estate  actually  received 
from  her  father,  irrespective  of  the  form  in  which  it  might  be 
invested.  That  reference  to  box  Xo.  3789  has  nothing  what- 
ever to  do  with  the  trusts  created  and  was  manifestly  intended 
by  the  testatrix  only  as  an  aid  to  her  executors  in  locating  the 
securities  in  which  the  residuary  estate  was  invested.  The 
whole  scheme  of  the  will  shows  an  intent  on  the  part  of  the 
testatrix  to  divide  her  property  into  two  parts,  to  wit,  her 
individual  property  and  that  received  by  her  from  the  estate 
of  her  father.  The  fifth  paragraph  of  the  will  provides  that 
**  as  to  any  other  property  or  estate  of  which  I  may  die  seized 
and  posses.sed  and  which  did  not  come  to  me  from  my  father's 
estate  T  give,  devise  and  bequeath  as  follows."  Then  follow  the 
twenty-four  subdivisions  containing  gifts  to  various  i>ersons  and 
immediately  followed  by  the  sixth  paragraph  of  the  will  giving 
all  the  refit,  residue  and  remainder  of  her  estate  of  every  kind 
and  nature  to  her  friend,  Allan  W.  Cooke,  thus  indicating  that 
the  residuary  legatee  was  not  to  share  in  any  of  the  estate  of 
the  testatrix  comina:  to  her  from  her  father's  estate.  That  was 
to  go  to  her  relatives. 
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In  the  accounting  of  Emilie  R.  Rogers,  as  executrix  of  her 
father's  (Henry  Randel's)  estate,  certain  securities  were  set 
forth  as  constituting  part  of  the  estate.  Among  those  securities 
was  a  certificate  for  100  shares  of  the  old  Standard  Oil  Com- 
pany of  New  Jersey  stock.  That  certificate  was  found  in  box 
No.  3789  of  the  Lincoln  Safe  Deposit  Company.  Another 
certificate  for  126  shares  of  the  old  Standard  Oil  Company  of 
New  Jersey  stock  was  found  in  box  No.  3777  in  the  Lincoln 
Safe  Deposit  Company,  the  latter  box  being  the  one  owned  by 
the  testatrix  individually  and  in  which  her  personal  securities 
were  stored,  and  in  that  box  were  also  certificates  of  shares  of 
the  subsidiary  companies  of  said  Standard  Oil  Company  of 
New  Jersey  proportionately  of  225  shares  of  the  parent  com- 
pany, and  no  such  certificates  were  found  in  box  No.  3789. 
The  residuary  legatee  maintains  that  the  provisions  of  the 
eighth  paragraph  of  the  will  control,  and  that  he  is  entitled  to 
all  these  securities  contained  in  box  No.  3777. 

By  the  second  and  fourth  paragraphs  of  the  will  the  testatrix 
clearly  bequeaths  that  portion  of  her  estate  received  by  her 
from  her  father,  and  as  shown  by  her  accounting  to  amount  to 
$526,879.77,  and  that  bequest  is  not  limited  to  or  curtailed  by 
the  provisions  of  the  eighth  paragraph,  which  is  merely  an 
instruction  to  the  executors  as  to  where  the  securities  repre- 
senting this  fund  ai'e  to  be  found.  The  testatrix  did  not  make 
specific  bequests  of  these  securities  in  box  No.  3789  of  the 
principal  of  said  trust  funds,  but  said  trust  funds  are  general 
legacies,  the  gross  principal  whereof  is  $526,879.77,  less  the 
sums  her  will  directs  to  be  paid  thereout.  This  is  evidenced 
by  reason  of  the  gift  of  the  sum  of  money,  to  wit,  $10,000,  by 
the  second  paragraph  of  her  will  out  of  "  her  father's  estate," 
and  bv  the  division  of  the  estate  into  unequal  fractions. 
(Matter  of  Fisher,  93  App.  Div.  186 ;  Matter  of  Hodgman,  140 
N.  Y.  421 ;  Matter  of  Van  VI let,  5  Misc.  Rep.  169;  Matter  of 
King,  122  App.  Div.  354.) 
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I  am  of  the  opinion  that  the  testatrix  did  not  intend  the 
residuary  I^<atee  to  receive  any  of  her  father's  estate  and  that 
the  entire  estate  which  the  decedent  received  from  her  father 
should  form  and  is  intended  to  form  the  principal  of  the  trust 
funds  created  by  paragraphs  second,  third  and  fourth  of  the 
will. 

Decreed  accordingly. 


Matter  of  the  Estate  of  Winfield  Rob6ins,  Deceased. 

{Burrogaie'a  Court,  New  York  County,  February,  1915.) 

Wills — Dibbction  as  to  Disposition  of  all  Rest,  Residue  and 
Remaindeb — ^Where  the  Language  of  is  I:9f.xact  ob  Ambiguous — Real 
Meaning  of  Testatob — Execxttobs  and  Administbatobs. 

Where  the  language  of  wills  is  inexact  or  ambiguous  the  courts 
frequently  transpose  or  insert  words  or  phrases,  or  even  leave  out  or 
insert  provisions  in  order  to  effectuate  an  intention  that  is  with  reason- 
able certainty  to  be  gathered  from  the  whole  text  of  the  instrument. 

The  will  of  testator  directed  all  the  rest,  residue  and  remainder  of 
bis  estate  put  in  trust  for  his  brother  during  his  lifetime;  in  case  of 
the  death  of  testator  leaving  no  issue  living  and  of  the  death  of 
said  brother  said  estate  was  given  to  three  second  cousine  of  tes- 
tator, naming  them,  "they  to  take  such  portion  as  they  may  deem 
necessary  to  build  a  town  hall."  Said  brother  died  seven  weeks  after 
testator  bequeathing  all  his  property  to  his  wife  who  was  also  his  sole 
executrix.  Testator  herein  left  him  surviving  no  widow  or  children  and 
said  three  second  cousins  were  the  executrices  under  his  wiH.  The 
widow  of  the  testator's  brother,  by  a  release  containing  no  words  of 
assignment,  discharged  the  estate  of  testator  herein  and  his  executrices, 
their  successors,  heirs,  executors  and  administrators  from  any  and  all 
demands,  if  any,  which  she  had  personally  and  as  executrix  and  legatee 
under  the  will  of  her  husband  against  the  estate  of  his  brother  and  his 
executrices,  and  thereafter  she  assigned  to  said  executricea  as  individual 
grantees  all  her  right,  title  and  interest  in  the  estate  of  testator  herein. 

Eeld,  that  a  literal  reading  of  said  testator's  will  did  not  express  hia 
real  meaning,  that  what  he  really  meant  was  that  in  case  of  his  death 
without  issue  then  and  in  that  event  and  after  the  death  of  his  brother 
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the  estate  theretofore  held  in<  truBt  for  him  should  go  to  eaid  three 
second  couBins. 

That  the  aneillary  administrator  of  the  goods,  chattels  and  credits  of 
a  legatee  under  testator's  will  took  nothing  under  the  release  above  men- 
tioned and  his  objections  to  the  account  of  the  executrioes  of  testator 
herein  seeking  to  surcharge  them  with  the  amount  of  certain  items,  among 
others  with  the  amount  paid  out  for  the  erection  of  the  town  hall  pro- 
vided for  by  testator's  will,  should  be  dismissed  and  the  referee's  report 
sustaining  them  overruled  and  the  account  settled  and  allowed  as  filed. 

Exceptions  to  the  report  of  a  refeiree  appoinijed  to  hear  and 
determine  all  questions  arising  upon  the  judioi'al  settlement  of 
the  accounts  of  ex?ecutrices. 

Elbridge  G.  Duvall  (Charles  H.  Beckett,  of  counsel),  for 
executrices. 

Daniel  J.  Mooney  (John  B.  Stanchfield  and  William  M. 
Parke,  of  counsel),  special  guardian  for  ancillary  adminis- 
trator of  estate  of  Edwin  Robbins. 

# 

FowLEB,  S. —  This  matter  comes  on  upon  exceptions  to  the 
report  of  a  referee  appointed  to  hear  and  determine  all  ques- 
tions arising  upon  the  judicial  settlement  of  the  account  of 
Caira  Robbins  and  Eliza  Parker  Robbins,  executrices  of  Win- 
field  Robbins,  deceased. 

Upon  the  judicial  settlement  of  such  accounting  of  the 
executrices  under  the  last  will  and  testament  of  Winfield 
Robbins,  deceased,  the  special  guardian  of  an  incompetent  and 
the  ancillary  ad)ministrator  of  the  goods  and  chattels  which 
were  of  Edwin  Robbins  appear  and  interpose  objections.  These 
objections  are  serious  in  their  consequences  and,  as  they  have 
been  sustained  by  the  learned  referee,  result  in  surcharging 
the  account  of  the  executrices  with  the  large  sum  of  $274,230.51. 
This  surcharge  is  composed  of  one  item  for  an  alleged  overpay- 
ment for  transfer  taxes  made  to  the  states  having  jurisdiction 
over  the  decedent's  property;  another  item  represents  lose  on 
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the  sale  of  securities,  which  are  claimed  to  have  been  sold  at  an 
inadjoquate  price;  another  item  consists  of  an  alleged  over- 
payment for  legal  services,  but  the/  most  important  item  is  for 
$229,103.67,  which  it  is  held  by  the  referee  has  been  errone- 
ously paid  out  by  the  accountants  for  the  erection  of  a  town  hall 
in  tJie  Town  of  Arlington,  Massachusetts,  instead  of  to  the 
contestants  as  next  of  kin.  The  testator's  will  provided  for 
the  erection  of  such  town  hall. 

At  the  outset  the  question  arises  for  determination  whether 
or  not  the  objectants  are  entitled  to  urge  their  objections.  The 
correct  answer  to  this  question  depends  upon  a  construction  of 
the  will  of  the  testator,  and  also,  under  the  claim  of  the  objec- 
tants, upon  the  effect  of  a  release  hereafter  mentioned.  The 
will  of  the  deceased  is  as  follows : 

"  I,  Winfield  Robbins,  of  the  City  of  Is^ew  York,  in  the 
State  of  New  York,  do  make  and  declare  my  last  will  and 
Testament  to  be  as  follows : 

"First.  I  order  and  direct  my  ^xecutrices  hereinafter 
named  to  pay  all  my  just  debts  and  funeral  expenses,  and  in 
case  of  my  death  in  a  foreign  land  to  purchase  a  plot  in  a 
Protestant  cemetery  in  which  to  place  my  remains  and  cause 
to  be  erected  over  the  same  a  monument  to  cost  a1)out  ten 
thousand  dollars. 

"  Second.  I  give  and  bequeath  legacies  as  follows :  To 
Edwin  Robbins  or  his  wife,  ten  thousand  dollars;  to  Alvin 
Robbins,  ten  thousand  dollars;  to  Ida  Francis  Robbins,  thirty 
thousand  dollars;  to  Eliza  Parker  Robbins,  thirty  thousand 
dollars;  to  Caira  Robbins,  forty  thousand  dollars  and  my  per- 
sonal effects  of  every  description, 

"  Fourth.  I  give  and'  bequeath  to  the  Robbins'  Library  in 
the  Town  of  Arlington,  State  of  Massachusetts,  the  sum  of 
twenty-five  thousand  dollars.  The  principal  is  to  be  bept  in- 
tact^ and  the  interest  of  said  twenty-five  thousand  dollars  to 
be  devoted  to  the  care,  preservation  and  increase  of  iny  ooUec- 
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tion  of  prints.  The  disbursement  of  the  interest  of  the  fund 
and  the  supervision  of  my  collection  of  prints  to  be  under  the 
sole  control  of  Caira  Robbins  so  long  as  she  may  desire. 

"  Fourth.  All  the  rest,  residue  and  remaindier  of  my  estate, 
real  or  personal,  of  which  I  die  seized  and  possessed  or  in  any 
way  or  manner  interested  in  or  entitled  to  and  wheresoever  the 
same  may  be  situated,  T  place  in  trust  for  my  brother  Milton 
Kobbins  during  his  lifetime. 

"  Fifth.  In  case  that  I  shall  die  leaving  no  issue  living  and 
my  brother  shall  have  deceased  also,  I  give,  devise,  and  bequeath 
all  the  property  and  estate  in  trust  for  my  brother,  Milton 
Kobbins,  to  Ida  F.  Eobbins,  Eliza  P.  Robbins  and  Caira  Rob- 
bins,  they  to  take  such  portion  as  they  may  deem  necessary 
to  build  a  town  hall  in  the  Town  of  Arlington,  Massachusetts, 
in  memory  of  Amos  Robbins,  a  citizen  of  New  York,  born  in 
West  Cambridge,  the  Town  of  Arlington  agreeing  to  remove 
the  Alvin  Robbins  house  from  off  the  present  park  site. 

"  Sixth.  I  hereby  nominate  and  constitute  and  appoint  my 
cousins  Caira  Robbins  and  Eliza  Parker  Robbins  to  serve 
without  bonds,  and  the  survivor  of  them  executrice  of  this  my 
will. 

"  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal 
this  second  day  of  October,  one  thousand  nine  hundred  and 
seven.  Winfield  Robbins.  [seal.] 

"  Signed,  sealed,  published  and  declared  by  the  testator, 
Winfield  Robbins,  as  and  for  his  last  will  and  testament  in  the 
presence  of  us,  who  at  his  request  and  in  his  presence  «in<l  the 
presence  of  each  other  have  hereunto  subscribed  our  names  as 
witnesses.  Vincent  Loeser,  [seal.]  320  West  lOStih  Street, 
Xew  York.  Zenas  E.  Newall,  [seal.]  101  North  Broadway, 
Yonkers,  N.  Y." 

It  will  be  incidentally  observed  that  the  testator  erred  in  the 
numbering  of  the  paragraphs  of  his  holographic  will.  The 
testator  died  November  5,  3910.     Milton  Robbins,  mentioned 
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in  the  paragraph  properly  numbered  "  fourth  "  of  the  will  of 
the  decedent,  survived  the  testator,  but  died  seven  weeks  there- 
after. Milton  Robbins  left  a  will  by  which  all  of  his  property 
was  bequeathed  to  his  wife,  Emma  Robbins,  who  was.  also 
appointed  the  sole  executrix.  The  testator  left 'him  surviving 
no  widow  or  children,  and  therefore  Milton  Robbins  was  the 
nearest  of  kin.  Caira  Robbins  and  Eli^  Parker.  Robbins,  the 
executrices,  and  Idia  F.  Robbins,  their  sister,  are  second  cousins 
of  the  testator. 

On  October  3,  1911,  the  aforementioned  Emma  Robbins 
executed  a  release,  which  has  been  given  in  evidence.  It  pro- 
vides as  follows: 

"  Know  all  men  by  these  presents^  that  I,  Emma  Robbins^ 
of  New  York,  N.  Y.,  in  consideration  of  $1  and  other  valuable 
considerations  to  me  paid  by  Eliza  Parker  Robbins  and  Caira 
Robbins,  as  they  are  executrices  under  the  will  of  Winfield 
Robbins,  do  hereby,  for  myself,  my  heirs,  executors,  administra- 
tors and  assigns,  remise,  release  and  forever  discharge  the  estate 
of  the  said  Winfield  Robbins  and  the  said  executrices,  their 
successors,  heirs,  executors  and  administrators,  from  all  claims 
and  demamds,  if  any,  I  have  personally  and  as  executrix  and 
legatee  under  the  will  of  Milton  Robbins  against  said  estate  of 
Winfield  Roibbins  and  said  executrices. 

"  Witness  my  hand  and  seal  this  3d  day  of  Octoiber,  1911.» 
Emma  Robbins.    [L.  S.] 

"  In  the  presence  of  E.  G.  Duvall." 

During  the  course  of  the  proceeding  the  accountants  offered 
also  in  evidence  an  assignment,  dated  May  7,  1913,  by  which 
Emma  Robbins  assigns  and  sets  over  unto  the  executrices  all 
her  right,  title  and  interest  in  the  testator's  estate,  naming  the 
executrices  as  individual  grantees.  This  instrument  was  ex- 
cluded from  evidience  over  the  exception  of  the  accountants. 
The  exclusion  was,  I  think,  error. 
The  rights  of  the  contestants  and  their  standing  in  this  pro- 
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ceeding  are  to  be  deteffmined  by  a  construction  of  the  portions 
of  the  will  before  «et  out,  as  modified  by  the  release  and  also 
the  assignment^  offered  in  evidence,  in  so  far  as  it  is  properly  to 
be  considered. 

The  claim  of  the  contestants  is  briefly  this:  That  under 
paragraph  fifth  of  Winfield  Eobbins'  will,  the  residuary  bequest 
did  not  vest  in  the  legatees  therein  nam^*  upon  the  death  of 
Milton  Bobbins,  because  Milton  Bobbins  did  not  predecease  the 
testator,  and  further,  that  as  Milton  Bo^bbins  took  a  remainder 
interest  as  next  of  kin  remiaining  after  the  life  estate  bequeathed 
to  him,  the  release  executed  by  his  sole  legatee  and  legal  repre- 
sentative operated  to  the  benefit  of  the  contestant,  who  after  said 
Milton  Bobbins  are  the  nearest  of  kin.  Thait  is,  their  contention 
is  that  under  the  will  of  Winfield  Bobbins  the  remainder  in- 
terest in  the  residuary  estate  was  not  bequeathed,  and  therefore 
Milton  Boibbins  took  the  same  as  next  of  kin,  and  thereafter 
when  his  legal  .assignee  (or  testamentary  donee)  released  that 
interest  by  operation  of  law  the  testator's  cousins  then  took. 
Therefore,  before  such  cousins  can  maintain  their  objections  in 
this  proc;eeding  the  will  must  be  construed  to  result  in  a  partial 
intestacy  and  the  release  must  be  given  the  l^al  effect  of  assign- 
ing to  the  cousins  as  next  of  kin  what  otherwise  would  be 
distributed  to  him  whom  the  law  recognizes  as  the  next  of  kin. 

The  will  of  the  testator  is  ambiguous.  A  literal  reading 
thereof  does  not,  I  think,  express  the  testator's  real  meaning. 
He  did  not  intend  that  the  three  ladies  named  in  the  fifth  para- 
graph of  the  will  should  take  only  upon  the  double  contingency 
of  the  testator  dying  without  issue  and  his  brother  having  pre- 
deceased him.  In  the  fourth  paragraph  of  the  will  the  testator 
bequeaths  the  residuary  estate  in  trust  for  the  benefit  of  his 
brother  during  his  lifetime,  and  in  the  fifth  paragraph  he 
indicates  an  intention  that  the  residuary  estate  so  bequeathed 
in  trust  should  go  to  Ida  F.  Bobbins,  Eliza  P.  Bobbins  and 
Caira    Bobbins.      The   words    "  and    my   brother   shall    have 
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deceased  also  "  do  not,  T  hold,  indicate  an  intention  to  make 
the  death  of  the  brother  prior  to  the  testator  a  condition  pre- 
cedent of  the  bequest  to  the  three  ladies  named  in  the  fifth 
paragraph.  The  only  effect  that  those  words  have  is  to  reiterate 
that  the  bequest  in  the  fifth  paragraph  is  a  remainder  interest. 
It  certainly  would  be  a  senseless  disposition  for  the  testator  to 
say  in  the  fourth  paragraph  of  his  will  that  he  gives  Milton 
Robbins  a  life  interest  and  then  in  the  fifth  paragraph  to  pro- 
vide that  the  property  which  had  been  so  given  in  trust  for 
Milton  Robbins  should  go  to  some  one  else,  only  if  Milton  Rob- 
bins  did  not  survi\^  the  testator;  upon  that  other  contingency 
no  trust  estate  would  oome  into  evidence,  and  the  words  "  all 
the  property  and  estate  in  trust  for  my  brother  Milton  Rob- 
bins "  would  have  to  be  deemed  mere  surplusage.  What  testa- 
tor really  meant  was  that  in  case  of  his  death  without  issue,  then 
and  in  that  event  after  the  death  of  the  brother  the  estate  there- 
tofore held  in  trust  for  the  brother  should  go  to  the  three  ladies 
named. 

Where  the  language  of  wills  has  been  inexact  or  ambiguous 
the  courts  frequently  transpose  or  insert  words  or  phrases,  or 
even  leave  out  or  insert  piV)visions  in  order  to  effectuate  an  in- 
tention that  is  with  reasonable  certainty  to  be  gathered  from 
the  whole  text  of  the  instrument. 

(Ureyer  v.  Reisman,  202  N.  Y.  476.  See,  also,  Phillips  v. 
Davies,  92  N.  Y.  199.) 

It  would  therefore  seem  that  the  contestants  in  this  proceed- 
ing are  not  in  any  way  interested  in  the  distribution  of  the 
decedent's  estate.  But  even  were  contestant's  construction  of  the 
will  adopted,  the  same  conclusion  would  follow.  The  instru- 
ment of  release  contains  no  words  of  assignment.  In  order  to 
give  the  contestants  any  interest  in  the  estate  that  instrument 
must  be  construed  to  have  the  eft'ect  (assiuning  that  there  was 
a  partial  intestacy)  of  transferring  and  assigning  the  distribu- 
tive share  of  Milton  Robbins  as  next  of  kin  to  collaterals  next 
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further  removed  from  the  testator.  In  Amher&t  College  v. 
Riteh  (151  N.  Y.  282,  338),  the  Court  of  Appeals  pointed  out 
the  distinction  between  an  instrument  of  release  and  an  assign- 
ment and  said  that  where  the  word  "  release  "  is  used  in  con- 
nection with  "  claims  "  it  never  has  any  other  meaning  than 
that  of  waiver,  surrender  or  relinquishment,  and  that  no  right 
of  action  could  pass  by  a  release  of  that  nature.  The  release  by 
its  terms  does  not  purport  to  release  any  claim  which  the  releasor 
has  as  next  of  kin.  Even  if  it  be  constonied  as  an  assignment, 
it  is  not  broad  enough  to  transfer  a  distributive  share  as  next  of 
kin.  There  is  a  broad  distinction  between  the  interest  which  a 
party  has  under  a  will  and  that  which  he  has  as  next  of  kin,  and 
a  release  effective  for  one  purpose  would  not  be  sufficient  for  the 
other.  For  example,  in  Matter  of  Andrews  (104  App.  Div. 
622),  the  Appellate  Division  for  the  First  Department  held 
that  a  release  of  an  interest  by  way  of  legacy  did  not  estop  the 
legatee  from  asserting  a  claim  as  next  of  kin. 

In  order  to  sustain  the  contention  of  the  contestants  the  con- 
struction of  the  instrument  as  a  release  would  not  be  sufficient. 
The  mere  release  to  the  executrices  of  the  claim  of  Emma  Rob- 
bins  would  not  per  se  transfer  that  portion  of  the  estate  as  to 
which  there  is  an  intestacy  to  the  contestant.  The  cousins  are 
not  next  of  kin.  The  failure  of  the  testator  to  dispose  of  his 
entire  estate  would  give  such  portion  not  disposed  of  to  the  next 
of  *kin  and  onlv  to  those  who  are  such  at  the  time  of  the  death 
of  the  testator.  It  is  well  settled  that  those  only  are  next  of 
kin  who  are  such  at  the  date  of  the  death  of  the  testator.  (Clark 
V.  Cammann,  160  N.  Y.  315;  Doane  v.  Mercantile  Trust  Co., 
id,  494;  Simonson  v.  Waller,  9  App.  Div.  503.)  And  this  is 
so  even  if  the  tenant  for  life  under  the  will  is  the  sole  next  of 
kin.  The  release  executed  by  the  brother's  representative  and 
sole  legatee  did  not  exclude  him  from  being  the  next  of  kin  and 
could  not  make  the  cousins  stand  in  that  relation.  The  statute 
operated  once  and  could  not  be  invoked  a  second  time.     In 
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short,  the  onlj  manner  in  which  the  representative  of  the  brother 
could  dispose  of  his  distributive  share  would  be  by  an  assign- 
ment,  and,  as  above  stated,  the  release  should  not  be  deemed  an 
assignment. 

The  distinction  between  a  release  by  a  legatee  under  a  will 
and  a  release  by  one  of  the  next  of  kin,  where  there  is  no  will, 
is  marked.  Where  a  legatee  releases  tbe  residuary  or  where 
there  is  not  a  sufficient  residuary  clause  the  next  of  kin  take; 
in  the  one  case  by  virtue  of  the  will  and  in  the  other  case  by 
the  operation  of  law  through  intestacy.  But  where  there  is  no 
will  the  release  by  next  of  kin,  in  order  to  devolve  the  share 
released  upon  another,  must  operate  as  an  assignment,  because 
the  law  does  not  construe  a  release  as  an  assignment.  The  case 
of  Matter  of  Wolfe  (179  N.  Y.  699),  and  Matter  of  Cook  (187 
id.  253),  well  illustrate  the  distinction  between  an  instrimient 
which  is  sufficient  operating  as  a  release  and  one  which  can  be 
sufficient  only  if  operating  as  an  assignment.  In  the  report  in 
Matter  of  Wolfe  in  the  Appellate  Division  (89  App.  Div.  349, 
354)  the  court  says :  "  It  may  well  be  that  a  different  question 
would  be  presented  by  a  transfer  operating  under  the  laws  of 
inheritance  or  descent.  In  such  a  case  the  transfer  is  effected 
by  operation  of  law  and  calls  for  no  act  of  volition  on  the  part 
of  the  heir  or  next  of  kin."  In  short,  the  difficulty  in  giving 
the  release  the  effect  urged  by  the  contestants  is  that  there  is  no 
rule  of  law  whicfh  enlarges  the  release  into  an  assignment  If 
the  contestants  take  nothing  under  the  release,  it  is  perhaps  un- 
important to  oon'sider  the  second  instrument  purporting  to  be  an 
assignm^it,  but  it  would  seem,  no  rights  having  intervened,  that 
the  second  instrument  may  be  given  effect  according  to  its  tenor. 

The  accountants  moved  to  dismiss  the  objections  and  they 
are  dismissed  and  the  referee's  reiK)rt  is  overruled.  The  account 
and  suppleimental  account  are  settled,  allowed  and  adjusted  as 
filed. 

Decreed  accordingly. 
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Matter  of  the  Estate  of  Hebeb  B.  Bishop^  Deceased. 

{Burrogate'8  Court,  New  York  County,  February,  1016.) 

1SXECUT0B8    AK1>  ADinNISTBATOBS — ^AcXTOUlVTINa — AOBKEMEVT   AS   TO   MAK- 
AGEMENT  OF  TbUST  FuNDS   NOT  ElTTOBCIBLE  AGAINST  TbUSTEES — WANT 

OF  Consideration  fob  Pboicise  of  Life  Tenants  to  Waive  Theib 
Right  to  Pbopobtionate  Shabe  of  Exteaobdinabt  Dividends. 

EKecutors,  upon  acoounting  as  such  in  1908,  paid  over  to  themselves 
as  trustees  the  residuary  estate  of  their  testator  which,  in  part,  con- 
sisted of  certain  4^ares  of  the  stock  of  the  Standard  Oil  Company  of 
New  Jersey  which  were  equally  divided  among  the  eight  trust  funds 
created  for  the  eight  children  of  decedent.  Thereafter,  by  the  decree  of 
the  federal  court  dissolving  said  corporation  it  was  ordered  to  distribute 
to  its  stockholders  the  stock  held  by  it  in  its  subsidiary  companies.  In 
March,  1912,  an  agreement  under  seal  prepared  as  disclosed  by  its 
recital  by  the  trustees  for  the  purpose  of  exempting  them  from  any 
liability  for  a  failure  to  dispose  of  the  stocks  of  said  subsidiary  com- 
panies as  well  as  to  avoid  the  then  perplexing  question  of  apportionment 
of  stock  dividend«,  provided:  ''Now,  in  consideration  of  the  premises 
and  of  the  undertaking  of  the  trustees  not  to  sell  the  said  stodcs  prior 
to  the  receipt  or  declaration,  as  the  case  may  be,  of  the  stock  dividends 
now  declared  or  about  to  be  declared,  nor  earlier  than  in  the  exercise 
of  their  sound  discretion  the  trustees  shall  deem  for  the  benefit  of  the 
principal  of  the  trust  in  question,  the  undersigned,  each  for  himself  and 
in  respect  of  all  his  present  and  future  right  under  any  one  or  more 
of  the  provisions  of  the  will  and  codicils  of  *  *  *  deceased,  hereby 
requests  the  trustees  to  continue  in  the  said  several  trusts  the  stocks 
above  mentioned  until,  in  the  exercise  of  their  sound  discretion,  they 
shall  deem  a  sale  thereof  for  the  benefit  of  the  principal  of  the  trust  in 
question,  and  hereby  waives  and  releases  any  and  all  right  to  have  any 
and  all  stock  dividends  heretofore  or  hereafter  declared  upon  stock  of 
the  Standard  Oil  Company  (of  New  Jersey)  or  of  any  of  the  said  sub- 
sidiary companies  deemed  income,  and  requests  that  the  same  is  deemed 
and  taken  to  be  principal  of  the  trust  in  each  case  in  question.  In 
consideration  of  the  foregoing  the  trustees  aforesaid  undertake  not  to 
sell  any  of  the  said  stocks  until,  in  the  exercise  of  their  discretion, 
they  shall  deem  a  sale  for  the  benefit  of  the  principal  of  a  trust  for 
which  the  same  shall  be  held,  and  until  such  a  sale  to  credit  any  such 
stock  dividends  to  the  principal  of  the  trust  fund  in  question."  This 
agreement  was  signed  by  the  trustees,  by  all  the  life  tenants  and  by 
such  of  the  remaindermen  as  were  of  full  age.  Upon  the  accounting 
of  the  trustees,  held: 
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That  the  trustees  were  in  duty  bound  to  retain  the  stock  in  the 
subsidiary  companies  until  in  the  exercise  of  prudence  it  appeared 
advisable  to  dispose  of  it  for  the  benefit  of  the  trust  funds,  and  their 
promise  so  to  do  was  not  a  suflScient  consideration  to  support  a  contract. 

That  said  agreement  was  not  enfoi'cible  as  a  contract  between  the 
remaindermen  and  the  life  tenants  because  it  was  not  signed  by  all  the 
remaindermen  and,  further,  that  no  contract  between  them  and  the  life 
tenants  could  bind  the  trustees  in  the  management  of  the  trust  funds. 

That  as  the  trustees  did  not  agree  to  do  anything  except  what  the 
law  compelled  them  to  do  there  was  no  consideration  for  the  promise 
of  the  life  tenants  to  waive  their  right  to  their  proportionate  share  of 
the  extraordinary  dividends  declared  upon  the  stock  of  the  subsidiary 
companies  and  the  alleged  contract  was  not  enforcible  against  them  by 
the  trustees. 

That  said  agreement  was  not  enforcible  by  the  remaindermen  as  a 
contract  made  between  the  trustees  and  the  life  tenants  for  the  benefit 
of  the  remaindermen  because  the  want  of  consideration  for  the  promise 
of  the  life  tenants  rendered  said  agreement  unilateral  and  unenforcible. 

That  if  said  agreement  could  be  construed  as  an  assignment  or 
transfer  by  the  life  tenants  of  their  right  to  a  part  of  the  income  of 
the  trust  funds  which  had  not  accrued  at  the  date  of  the  instrument, 
it  would  be  invalid  under  section  15  of  the  Personal  Property  Law. 

That  said  agreement  did  not  prevent  the  life  tenants  from  demanding 
that  the  trustees  pay  to  them  their  share  of  the  extraordinary  dividends 
declared  upon  the  stock  of  the  subsidiary  companies  of  said  corpora- 
tion which  constitute  a  part  of  the  trust  fund  and  that  the  trustees 
upon  the  present  accounting  should  apportion  such  dividends  between 
the  principal  and  income  in  accordance,  with  the  rule  enunciated  in 
Matter  of  Osborne  (209  N.  Y.  450). 

Prockeding  upon  the  accounting  of  trustees. 

Spooner  &  Cotton,  for  petitioners. 

A.  Perry  Osborn,  special  guardian  for  Francis  C.  Bishop. 

Gary  &  OarroU  (Guy  Gary  and  Arthur  C.  Blagden,  of  coun- 
sel), for  Heber  E.  Bishop  et  al. 

Daniel  J.  Mooney,  special  guardian. 

Shattuck,  Glenn,  Huse  and  Ganter  (Garrard  Glenn,  of  coun- 
sel), for  James  G.  Bishop. 
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Daniel  L.  Oadv,  for  Harriet  B.  Arnold. 

FowT.EK,  S. —  The  trustees  of  the  to-ust  fund  created  by  the 
will  of  the  decedent  have  filed  a  voluntary  account  of  their 
])roceedings  as  such  trustees,  and  the  cestuis  que  tntstent  have 
filed  objections  thereto.  The  objections  relate  to  the  failure  of 
the  trustees  to  apportion  between  the  life  tenants  and  the 
remaindermen  certain  extraordinary  dividends  declared  upon 
the  stock  of  corporations  which  constitutes  part  of  the  trust 
fund.  The  rule  enunciated  by  the  Court  of  Appeals  in  Matter 
of  Osborne  (209  X.  Y.  450),  would  have  enabled  the  trustees 
to  properly  apportion  the  extraordinary  dividends  between  the 
life  tenants  and  the  remaindermen  were  it  not  for  a  certain 
instnimenrt  executed  on  the  3d  of  March,  1912,  by  the  trustees, 
the  life  tenants  and  some  of  the  remaindermen,  which,  in  the 
opinion  of  the  trustees,  renders  it  doubtful  whether  the  life 
beneficiaries  are  entitled  on  this  accounting  to  any  part  of  these 
extraordinary  di\ndends.  The  trustees,  therefore,  have  sub- 
mitted to  the  court  for  determination  the  question  of  the  validity 
and  effect  of  that  instrument.  I  entertain  no  doubt  of  the 
jurisdiction  of  the  court  to  determine  upon  this  accounting  the 
respective  rights  of  the  life  tenants  and  remaindermen  and  the 
validity  and  effect  of  the  instrument  ahove  referred  to.  (Code 
Civ.  Pro.,  §§  2510,  2731.) 

The  decedent  gave  his  residuary  estate  to  trustees  and 
directed  them  to  divide  it  into  eight  shares,  and  to  hold  one  of 
such  shares  for  the  benefit  of  each  of  his  eight  children  during 
the  term  of  his  or  her  natural  life,  and  to  pay  the  net  income 
ot  such  share  to  the  child  for  whom  it  was  set  apart,  quarterly, 
sard  after  the  death  of  each  child  the  share  held  in  trust  for  him 
or  her  to  be  paid  to  his  or  her  issue  surviving.  There  were 
other  provisions  providing  for  the  disposition  of  the  property 
in  certain  contingencies,  but  they  are  not  material  to  the  ques- 
tions raised  by  the  objections  to  the  account. 
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The  exmutOTs  were  authorized  to  retain  the  securities  which 
the  decedent  owned  at  the  time  of  his  death,  and  to  continue 
such  investments  for  such  time  as  thej  considered  advisable,  and 
to  invest  the  trust  funds  in  such  bonds  and  railroad  securities  as 
they  deemed  safe  or  desirable.  They  were  given  discretionary 
power  of  sale  and  investment  of  the  securities  coirstituting  the 
trust  fund,  and  were  not  limited  to  the  securities  prescribed  by 
law  for  the  investment  of  such  funds. 

The  executors  accounted  as  such  in  December,  1908,  and  at 
that  time  paid  over  to  themselves  as  trustees  the  residuary 
estate  of  the  decedent.  Part  of  the  trust  fund  thus  paid  over 
consisted  of  1,598  shares  of  stock  of  the  Standard  Oil  Company 
of  New  Jersey,  and  these  shares  of  stock  were  equally  divided 
among  the  eight  trust  funds  created  for  the  eight  children  of  the 
decedent  Subsequently  to  the  creation  of  these  trust  funds  the 
Standard  Oil  Company  of  New  Jersey  was  dissolved  by  a 
decree  of  the  Circuit  Court  of  the  United  States,  and  was 
ordered  to  distribute  to  its  stockholders  the  stock  held  by  it  in 
its  subsidiary  companies. 

On  M'aroh  3,  1912,  the  trustees  prepared  an  instrument 
entitled  "  Request  and  consent  of  life  tenants  under  will  of 
Heber  R.  Bishop  to  continue  holdings  of  stock  in  subsidiary 
Standard  Oil  Companies."  The  preliminary  recitals  in  this 
instrument  state,  among  other  things,  that  the  trustees  hold  as 
part  of  the  trust  fund  a  certain  number  of  shai^es  of  the  Standard 
Oil  Company  of  New  Jersey;  that  unider  a  decision  of  the 
United  States  Circuit  Court  the  Standard  Oil  Company  of  New 
Jersey  was  directed  to  distribute  to  its  stockholders  the  stock  of 
its  subsidiary  companies ;  that  some  of  the  subsidiary  companies 
had,  since  the  said  distribution,  declared,  or  were  about  to 
declare,  dividends  on  their  own  stock ;  that  it  had  been  the  inten- 
tion of  the  trustees  to  sell  the  stock  of  the  subsidiary  companies 
declaring  or  likely  to  declare  stock  dividends  in  order  to  retain 
the  value  thereof  for  the  remaindermen  interested ;  that  the  life 
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tenants  desired  that  the  stocks  in  the  sitbsidiary  companies 
should  not  be  sold  at  present,  and  that  tlie  remaindermen  who 
were  of  age  desired  that  the  stocks  should  continue  to  be  held 
by  the  trustees.    After  these  recitals  the  instrument  reads : 

"  Now,  m  consideration  of  the  premises  and  of  the  undertak- 
ing of  the  trustees  not  to  sell  the  said  stocks  prior  to  the  receipt 
or  declaration,  as  the  case  may  be,  of  the  stock  dividends  now 
declared  or  'about  to  be  declared,  nor  earlier  than  in  the  exercise 
of  their  sound  discretion  the  trustees  shall  deem  for  the  benefit 
of  the  principal  of  the  trust  in  question,  the  undersigned,  each 
for  himself  and  in  respect  of  all  his  present  and  future  right 
under  any  one  or  more  of  the  provisions  of  the  will  and  oodicils 
of  Heber  R.  Bishop,  deceased,  hereby  requests  the  trustees  to 
continue  in  the  said  several  trusts  the  stocks  aibove  mentioned 
until,  in  the  exercise  of  their  sound  discretion,  they  shall  deem 
a  sale  thereof  for  the  benefit  of  the  principal  of  the  trust  in 
question,  and  herelby  waives  and  releases  any  and  all  right  to 
have  any  and  all  stock  dividends  heretofore  or  hereafter  declared 
upon  stock  of  the  Standard  Oil  Company  (of  New  Jersey)  or 
of  any  of  the  said  subsidiary  companies  deemed  income,  and 
requests  that  the  same  is  deemed  and  taken  to  be  principal  of 
the  trust  in  eaoh  case  in  question. 

"  In  consideration  of  the  forgoing  the  trustees  aforesaid 
undertake  not  to  sell  any  of  the  said  stocks  until,  in  the  exercise 
of  their  discretion,  they  shall  deem  a  sale  for  the  benefit  of  the 
principal  of  a  trust  for  which  the  same  be  held,  and  until  sudb 
a  sale  to  credit  any  such  stock  dividends  to  the  principal  of  the 
trust  fund  in  question." 

This  agreement  was  signed  by  the  trustees,  by  all  the  life 
tenants  and  by  the  remaindermen  who  were  of  full  age.  Most 
of  the  remaindermen  were  infants  and,  th<erefore,  did  not  join 
in  the  execution  of  the  instrument. 

The  special  guardian  for  the  infant  remaindermen  contends 
that  the  effect  of  this  instrument  is  to  preclude  the  trustees 
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from  paying  to  the  life  tenants  that  portion  of  the  extraordinary 
dividends  declared  by  the  Standard  Oil  subsidiary  companies 
to  which  they  would  'be  entitled  under  the  decision  of  the  Court 
of  Appeals  in  Matter  of  Osborne  (supra).  This  contention  can 
only  be  sustained  upon  the  theory  that  the  instrument  created 
a  contract  between  the  trustees  and  the  life  tenants,  or  between 
the  trustees  and  the  life  tenants  for  the  benefit  of  the  remainder- 
men, or  that  it  is  evidence  of  a  gift  by  the  life  tenants  to  the 
remaindermen  of  their  intei'est  iu  the  extraordinary  dividends. 

It  cannot  be  enforced  as  a  contract  between  the  remainder- 
men and  the  life  tenants,  because  of  the  seventeen  persons  in- 
terested as  remaindermen  only  five  signed  it.  The  instrument  is 
under  seal  and  cannot  be  enforced  by  those  who  were  not  a  party 
to  it.  (Case  v.  Case,  203  'N.  Y.  263.)  Besides,  no  contract 
could  be  entered  into  betweeai  the  remaindermen  and  the  life 
tenants  which  would  bind  the  trustees  in  the  management  of  the 
trust  fund.  The  remaindermen  could  not  compel  the  trustees  to 
sell  the  stock  of  the  subsidiary  companies  held  for  them  as  part 
of  the  trust  fund,  nor  could  they  prevent  the  trustees  from  sell- 
ing the  stock  whemever  in  their  discretion  they  considered  such 
sale  advantageous  to  the  trust.  Therefore  the  remaindermen 
could  not  by  any  contract  with  the  life  tenants  limit  the  rights 
granted  to  the  trustees  in  the  will,  or  extend  their  powers  beyond 
those  granted  in  that  instrument.  It,  therefore,  remains  to  be 
debermined  whether  the  instrument  can  be  given  effect  as  a  con- 
tract between  the  trustees  and  the  life  tenants. 

The  promise  of  the  trustees,  which  is  the  consideration  for 
the  waiver  and  release  of  the  life  tenants,  is  contained  in  the 
last  paragraph  of  the  instrument,  wherein  they  undertake  not 
to  sell  any  of  the  stocks  until,  in  the  exercise  of  their  discretion, 
they  shall  deem  a  sale  for  the  benefit  of  the  principal.  But  this 
is  a  duty  imposed  upon  them  by  law.  Trustees  "  are  bound  in 
the  management  of  all  the  matters  of  the  trust  to  act  in  good 
faith  and  employ  such  vigilance,  sagacity,  diligence  and  pru- 
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dence  as  in  general  prudent  men  of  discretion  and  intelligence 
in  like  matters  employ  in  their  own  affairs."  (Costello  v. 
Costello,  209  N.  Y.  261.)  Therefore  the  law  imposed  upon  the 
trustees  the  duty  of  retaining  the  stock  in  the  subsidiary  com- 
panies of  the  Standard  Oil  Company  until  such  time  as,  in  the 
exercise  of  prudence  and  intelligence,  it  appeared  advisable  to 
dispose  of  them  for  the  benefit  of  the  trust  fund.  Their 
promise  to  do  so  was  merely  a  promise  to  perform  a  duty  im- 
posed' upon  them  by  law,  and  such  a  promise  is  not  a  sufficient 
consideration  to  support  a  contract.  (Robinson  v.  Jewett,  116 
Jf.  T.  40;  Vanderbilt  v.  Schreyer,  91  id.  392.)  Therefore,  as 
the  trustees  did  not  agree  \o  do  anything  except  that  which  the 
law  would  compel  them  to  do,  there  was  no  consideration  for  the 
promise  of  the  life  tenants  to  waive  their  right  to  their  propor- 
tionate share  of  the  extraordinary  dividends  declared  upon  the 
stock  of  the  subsidiary  companies,  and  the  alleged  contract  is 
not  enforcible  against  them  by  the  trustees.  (Winslow  v.  Mayo, 
123  App.  Div.  758;  affd.,  195  N.  T.  551 ;  Joseph  v.  Sulsberger, 
136  App.  Div.  499 ;  Riker  v.  Comfort,  140  id.  117.) 

!N'or  is  it  enforcible  by  the  remaindermen  as  a  contract  made 
between  the  trustees  and  the  life  tenants  for  the  benefit  of  the 
rem-aindermen,  because  the  want  of  consideration  for  the 
promise  of  the  life  tenants  renders  it  unilateral  and  unenforci- 
ble.  (Joseph  v.  Sulsberger,  sitpra;  Rosseau  v.  Rouss,  180  N".  Y. 
122.) 

If  the  instrument  were  construed  as  an  assignment  or  transfer 
by  the  life  tenants  of  their  right  to  a  part  of  the  income  of  the 
trust  fund  which  had  not  accrued  at  the  date  of  the  instrument, 
it  would  be  invalid'  under  section  i5  of  the  Personal  Property 
Law.  But  there  are  no  words  of  assignment  or  transfer;  there 
are  words  merely  of  release  and  waiver,  and  these  words  are 
not  sufficient  to  constitute  a  transfer.  (Central  Trust  Co.  v. 
Gaffney,  157  App.  Div.  501.)  Neither  can  the  words  of  waiver 
and  release  be  construed  so  as  to  effect  a  valid  gift  to  the  re- 
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maindermen  of  that  part  of  the  extraordinary  dividends  which, 
under  the  decision  of  the  Court  of  Appeals  in  Matter  of 
Osborne  (supra) ^  would  belong  to  the  life  tenants,  as  there  are 
no  words  of  direct  gift  and  there  has  been  no  delivery  to  the 
donees  of  the  subject  matter  of  the  gift.  The  life  tenants  could 
not  make  a  gift  of  the  income  which  had  not  accrued  at  the  time 
of  the  execution  of  the  instrument,  because  it  would  be  an 
attempt  to  make  a  gift  to  take  effect  in  possession  in  futoro,  and 
such  a  gift  is  void.  (Young  v.  Young,  80  N.  Y.  422 ;  Beaver 
V.  Beaver,  170  id.  421 ;  Gannon  v.  McGuire,  160  id.  476.) 

The  recitals  in  the  instrument  disclose  that  it  was  prepared 
by  the  trustees  for  the  purpose  of  exempting  them  from  any 
liability  for  a  failure  to  dispose  of  the  stocks  of  the  subsidiary 
companies  of  the  Standard  Oil  Company,  as  well  as  to  avoid 
the  then  perplexing  question  of  apportionment  of  stock  divi- 
dends. These  recitals  show  that  there  was  some  doubt  in  the 
minds  of  the  trustees  ^as  to  their  right  to  hold  these  stocks  in 
the  unsettled  condition  of  the  market  caused  by  the  dissolution 
of  the  Standard  Oil  Company,  and  that  theo^  was  some  imcer- 
tainty  as  to  the  correct  method  of  apportionment  between  life 
tenants  and  remaindermen  of  the  extraordinary  dividends 
declared  on  such  stocks,  and  that  they  were  therefore  desirous  of 
relieving  themselves  from  any  liability  for  failure  to  sell  the 
stocks  or  for  the  adoption  of  an  incorrect  method  of  apportion- 
ing the  dividends.  The  instrument  prepared  by  them  and  ex- 
ecuted by  them  and  the  life  tenants  might  be  of  some  effect  in 
a  proceeding  in  which  the  life  tenants  would  seek  to  hold  the 
trustees  liable  for  any  damage  sustained'  because  of  their  failure 
to  sell  the  stocks  in  the  subsidiary  companies ;  but  no  attempt 
is  m*ade  in  this  proceeding  to  hold  the  trustees  liable  for  any  act 
in  their  capacity  as  trustees.  It  is  mot  contended  by  either  the 
life  tenants  or  the  remaindermen  that  the  trustees  in  refraining 
from  selling  the  stock  of  the  subsidiary  companies  before  the 
declaration  of  the  extraordinary  dividends  have  violated  their 
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duty  as  trustees.  The  question  is  merely  whether  upon  this 
accounting  the  trustees  should  apportion  the  extraordiiwiry  divi- 
dends between  the  life  tenants  and  the  remaindeo^nen  in  accord- 
ance with  the  decision  of  the  Court  of  Appeals  in  Matter  of 
Osborne  (supra) y  or  whether,  by  virtue  of  the  instrument  above 
referred  to,  such  extraordinary  dividends  shfjdld  be  credited  to 
the  principal  of  the  trust.  These  divider^ds '  are  held  by  the 
trustees  in  kind,  and  have  not  been  distributed  or  apportioned 
between  the  life  teiiants  and  ''emaindermen. 

The  life  tenants  are  entitled  to  their  share  of  the  extraor- 
dinary dividends  unless  the  instrument  above  referred  to 
estopsi  them  from  claiming  such  share.  They  have  revoked  that 
isstrument.  It  could  not  act  as  an  estoppel,  because  the  life 
tenants  h-ave  not  received  anything  under  it  as  a  consideration 
for  executing  the  instrument,  and  its  terms  have  not  been  com- 
plied with.  The  trustees  have  not  been  prejudiced,  because 
there  is  no  contention  that  their  failure  to  sell  the  stocks  is  a 
violation  of  their  duty,  and  the  remaindermen  parted  with  no 
valuable  consideration  for  the  release  and  waiver  of  the  life 
tenants,  therefore  the  latter  are  not  eetopped  from  revoking  the 
instrument  or  claiming  that  part  of  the  extraordinary  dividends 
to  which  they  are  entitled  under  the  decision  of  the  Court  of 
Appeals  in  Matter  of  Osboren  (supra). 

I  will  therefore  hold  that  the  instrument  does  not  prevent  the 
life  tenants  from  demanding  that  the  trustees  pay  to  them  their 
share  of  the  extraordinary  dividends  declared  upon  the  stock  of 
the  subsidiary  companies  of  the  Standard  Oil  Company  of  New 
Jersey  which*  constitute  a  part  of  the  trust  fund,  and  that  upon 
this  accounting  the  trustees  shall  apportion  such  dividends 
between  the  principal  and  income  in  accordandce  with  the  rule 
enunciated  by  tlie  Court  of  Appeals  in  Matter  oi  Osborne 
(supra).  As  the  papers  upon  the  accounting  do  not  contain 
sufficient  facts  to  enable  the  court  to  make  this  apportionment, 
I  will  appoint  a  referee  to  make  this  calculation,  unless  the 
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parties  within  tea  days  from  the  poblication  of  this  decision 
agree  upon  the  figures  upon  which  the  apportionment  may  be 
made. 

Decreed  accordingly. 


Matter  of  the  Petition  of  Samuei.  M.  Meekeb  to  Render  and 
Settle  his  Account  as  Successor  Trustee  under  the  Last  Will 
and  Testament  of  Hej-ena  Covert,  Deceased. 

{Surrogate'a  Court,  Kings  County,  February,  1915.) 

Wiixs — ^Pbovisions  of  Win.  worn  Ditision  of  Testatob's  Estate  Into 
8EVBN  Equal  Pabts — ^Tbusts — ^When  Gbandchildben  Excluded. 

A  will,  after  proyiding  for  the  division  of  the  residue  of  testator's 
estate  into  seven  equal  parts,  the  gift  outright  to  three  persons  therein 
named  and  a  devise  in  trust  of  the  four  remaining  parts  for  purposes 
separately  stated  with  respect  to  each  share,  continued:  "Upon  the 
further  trust  to  designate  and  set  apart  the  remaining  equal  part  or 
share  for  the  use  of  my  son  *  *  *  to  receive  the  rents,  income  and 
profits  thereof,  and  apply  the  same  to  his  use  during  his  natural  life, 
and  at  his  death  to  pay,  divide  and  distribute  the  capital  of  such  last 
mentioned  share  to  and  among  his  lawful  issue  equally."  Said  son  died 
leaving  three  children  now  surviving  two  of  whom  have  each  a  child. 
Held,  that  the  decree  entered  upon  the  judicial  settlement  of  the 
account  of  the  trustee  should  provide  for  the  division  of  the  fund  once 
held  for  the  benefit  of  testator's  deceased  son  axpong  his  three  children 
to  the  exclusion  of  the  grandchildren. 

Proceedings  upon  the  settlement  of  the  account  of  a  sucessor 
trustee. 

John  C.  Loud,  for  accountant. 

William  F.  Ryan,  for  John  Covert,  a  legatee. 

Joseph  A.  Keenan,  special  guardian  for  Muriel  R.  Covert  and 
Audrey  D.  Covert,  infants. 
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Ketcjiam,  S. —  The  will  under  which  this  accounting  is 
made  provided  for  the  division  of  the  residue  of  the  testator's 
estate  into  seven  equal  parts,  the  gift  outright  to  three  persons 
therein  named  and  a  devise  in  trust  of  th«  four  remaining 
parts  for  purposes  therein  separately  stated  vs^ith  respect  to  each 
share. 

The  language  specifically  requiring  construction  is  as  follows : 

"  Upon  the  further  trust  to  designate  and  set  apart  the  re- 
maining equal  part  or  share  for  the  use  of  my  son  Francis  M. 
Covert;  to  receive  the  rents,  income  and  profits  thereof,  and 
apply  the  same  to  his  use  during  his  natural  life,  and  at  his 
death  to  pay,  divide  and  distribute  the  capital  of  such  last 
mentioned  sh-aire  to  and  among  his  lawful  issue  equally." 

Francis  M.  Covert,  named  in  the  last  quotation,  has  died, 
leaving  three  children  now  surviving,  two  of  whom  have  each  a 
child ;  and  the  question  is,  whether  or  not  the  fund  primarily  for 
the  use  of  the  son.  Francis  is  now  to  be  distributed  to  his  three 
children  to  the  exclusion  of  his  grandchildren  above  mentioned, 
or  is  to  be  divided  among  his  children  and  grandchildren  con- 
currently ? 

The  provision  last  quoted  was  preceded  by  three  separate 
trusts,  each  covering  a  share  of  the  estate  equal  to  that  set 
apart  for  Francis  M.  Covert,  and  in  each  instance  there  was  a 
separate  direction  for  the  distribution  of  the  fund  at  the  decease 
of  the  primary  beneficiary,  as  follows : 

(a)  As  to  one  of  the  testator's  children:  "  At  her  decease, 
to  pay,  divide  and  distribute  the  capital  of  such  share  to  and 
among  her  children  equally.  In  case  either  or  any  of  her 
children  shall  then  have  died  leaving  issue  surviving  the  said 
Rebecca,  such  issue  shall  have  and  take  the  share  the  parent 
would  have  taken  if  then  living." 

(b)  As  to  another  of  the  testator's  children :  "  At  his  decease 
to  pay,  divide  and  distribute  the  capital  of  the  said  last  men- 
tioned dbare  to  and  among  his  lawful  issue  equally.    If  either  or 
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any  of  his  ohildrem  shall  then  have  died  leaving  lawful  issue 
surviving  him,  such  issue  shall  have  and  take  the  share  to  which 
the  parent  would  have  been  entitled  if  then  living/' 

(c)  As  to  another  of  the  testator's  children :  "  At  his  decease 
to  pay,  divide  and  distribute  the  capital  of  said  last  mentioned 
share  to  and  among  bis  lawful  issue  equally,  provided,  however, 
that  if  either  of  his  children  shall  then  have  died  leaving  issue 
surviving  the  said  Michael  S.,  such  issue  sh^U  take  the  share  the 
parent  would  have  taken  if  then  living." 

There  is  no  element  of  the  will  now  requiring  construction 
which  is  not  found  substantially  in  the  will  considered  in  Matter 
of  the  Farmers'  Loan  &  Trust  Company  (213  N.  Y.  168). 

Here,  as  in  that  case,  there  are  separate  trusts.  Here,  as 
there,  several  of  them  are  so  expressed  that  the  gift  over  upon 
death  of  the  prinnary  beneficiary  is  obviously  to  issue  by. repre- 
sentation. Here,  as  there,  the  provisions  which  clearly  con- 
template a  stirpital  enjoyment  of  the  devise  in  remainder  are 
followed  by  a  provision  which,  considered  alone,  might  be  con- 
sistent only  with  an  intention  that  the  issue  to  whom  the  devise 
in  remainder  was  made  should  compromise  all  the  living 
descendants  to  take  concurrently  without  regard  to  the  degree  of 
their  generation. 

But  there  the  meaning  which  was  impressed  upon  the  word 
"  issue "  in  its  earlier  appearance  in  the  will  was  deemed  to 
characterize  its  subsequent  use,  even  though  in  that  case,  as  in 
this,  an  expression  which  significantly  qualified  the  word 
"  issue  "  in  its  first  employment  was  left  out  when  the  word  was 
used  in  the  provision  immediately  requiring  construction. 

In  that  case  the  court,  after  interpreting  the  word  "  issue  " 
as  first  found  in  the  will,  said :  ^^  If  tliat  is  the  meaning  of  the 
word  issue  in  that  subdivision,  we  may  fairly  hold  that  it  did 
not  lose  that  meaning  and  take  on  another  one  in-  the  next  sub- 
division." 

There  was  no  argument  which  followed  the  language  last 
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quoted  and  whicb  was  r^arded  by  the  court  as  controlling  which 
doeB  not  with  equal  force  and  aptness  embrace  the  question  now 
presented. 

The  decree  should  provide  for  a  division  of  the  fund  once  held 
for  tshe  benefit  of  Francis  M.  Covert  among  the  three  children 
of  his  body,  to  the  exclusion  of  the  children  of  two  of  them. 

Decreed  accordingly. 


Kate  S.  Walker,  as  Administratix,  etc.,  Plaintiff,  v.  Samuel 

Bbadley  et  al.,  Defendants. 

{Supreme  Court,  Cayuga  Special  Term,  March,  1915.) 

Lkasb — Fob  Yeabs — ^When  Executbix  Mat  Ekfobce  Lease  fob  Benefit 
OF  Estate — Action  to  Compel  Specific  Pebfobmance  of  Covenant  to 
Convey. 

A  lesLBe  for  years  and  all  rights  thereunder  belong  to  the  personal 
representative  of  the  owner  of  the  lease  and  his  executrix  may  enforce 
for  the  benefit  of  the  estate  any  covenant  of  the  lease  whether  it  runs 
with  the  land  or  not. 

Where  a  decedent  at  the  time  of  his  death  was  the  owner  of  an 
unexpired  lease  for  years,  containing  an  optional  clause  for  the  purchase 
of  the  premises  by  the  lessee,  his  executrix  may  maintain  an  action  to 
compel  specific  performance  of  the  covenant  to  convey. 

Demurrer  to  complaint. 

H.  F.  Millard  (Charles  F.  Lyon,  of  counsel),  for  plaintiff. 

Joseph  P.  O'Connor,  for  defendants. 

Sawyer,  J. —  This  controversy  has  arisen  over  a  lease  made 
bj  the  defendantsi  Samuel  and  Ella  Bradley  to  plaintiff's  intes- 
tate, Eos8  Walker.    The  instrument  leased  the  property  for  the 
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period  of  five  years  at  an  annual  rental  of  $175.  In  addition 
to  the  usual  provisions,  it  contained  an  optional  clause  for  the 
purchase  of  the  land  by  tJhe  lessee.  The  lessee  entered  into  and 
remained  in  possession  of  the  premises  until  February  26,  1911, 
when  he  died  intestate,  leaving  a  widow,  Kate  S.  Walker,  and 
two  infant  children,  Stuart  S.  Walker  and  Curtis  S.  Walker. 

The  widow  was  thereafter  duly  appointed  administratrix  of 
his  estate  and  remained  in  possession  of  the  premises  until 
October  15,  1913,  when  she  exercised  the  option  by  tendering 
the  stipulated  sum  of  $1,800  to  the  defendants  Bradley  and 
requesting  the  execution  and  delivery  to  her,  as  such  adminis- 
tratrix, of  a  deed  of  the  premises.  This  was  refused  and  slie 
now  brings  this  action  for  specific  performance. 

Defendants  Bradley  demur  on  the  ground  that  there  is  a 
defect  of  the  party  plaintiff,  "  inasmuch  as  Kate  S.  Walker  in 
her  representative  capacity  has  no  real  intei-est  in  the  real 
estate  sought  to  be  recovered  by  this  action,  and  is  not  the  party 
in  whom  the  property  would  vest  if  recovery  should  be  made." 

If  this  was  an  ordinary  executory  contract,  made  between 
j)laintiff's  intestate  and  the  defendants  Bradley,  it  is  un- 
doubtedly true  that  his  interest  would  descend  as  real  estate, 
and  an  action  for  the  enforcement  of  the*  contract  could  only  be 
maintained  by  his  heirs.  (Williams  v.  Kinney,  43  Hun,  1 ; 
Palmer  v.  Morrison,  104  N.  Y.  132-138.) 

That,  however,  is  not  the  situation  here  presented.  No  ex- 
ecutory contract  of  sale  in  the  proper  sense  exists  between  the 
parties.  Plaintiff's  intestate  held  a  lease  for  years  which  con- 
tained an  option  for  purchase  which,  at  his  death,  had  not  been 
exercised.  This  option  was  not  a  contract  of  sale,  but  simply 
a  covenant  running  with  the  land  (McAdam  Landl.  &  Ten. 
[3d  ed.]  465),  and  under  well  understood  principles,  in  the 
absence  of  any  limitation  contained  in  the  lease  itself,  it  inured 
to  the  benefit  of  whomsoever  might  come  in  under  the  original 
lessee.    (Taylor  Landl.  &  Ten.  §  262 ;  Wood  Landl  &  Ten.  501 ; 
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Scboiiler  Pers.  Prop.  62 ;  Kolasky  v.  Michels,  120  N.  Y.  635 ; 
Probst  V.  Rochoster  Steam  Laundry  Co.,  171  id.  584;  Pers. 
Prop  Law,  §  41.) 

By  seotion  2672  of  the  Code  of  Civil  Procedure  leases  for 
years  are  declared'  to  be  personal  property  and  to  belong  to  the 
personal  representatives  for  application  or  distribution  as  such, 
J I  will  be  observed  that  this  statute  is  without  any  limitation 
whatsoever.  All  such  leases  and  all  rights  thereunder  are  to  go  to 
and  belong  to  the  personal  representative,  and  this  includes 
covenants  contained  in  such  instruments,  whether  running  with 
the  land,  or  otherwise.  The  ownership  of  a  lease  carries  with 
it,  of  necessity,  as  has  been  above  pointed  out,  the  power  to 
enforce  same  in  accordance  with  its  terms  for  the  benefit  of 
the  estate  of  the  decedent  and  those  who  are  entitled  to  the 
proceeds  thereof. 

It  follows,  therefore,  that  this  plaintiff,  being  the  owner  of 
a  lease  which  contains  an  option  for  purchase  of  the  land,  ia 
entitled  to  exercise  that  option  for  the  benefit  of  the  estate 
which  she  represents  and  upon  the  refusal  of  the  lessors  to 
comply  with  their  covenant  is  empowered  to,  in  her  representa- 
tive capacity,  maintain  this  action  for  its  enforcement. 

The  demurrer  herein  is  overruled,  with  costs,  with  the  usual 
leave  to  defendants  to  answer  within  twenty  days  after  servioe 
of  notice  of  judgment  hereon. 

Demurrer  overruled,  with  costs,  with  usual  leave  to  answer 
within  twenty  days  after  service  of  notice  of  judgment 
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Matter  of  the  Estate  of  Jane  H.  Reed^  Deceased. 

r 

{8urroga$e^9  Court,  Boratoga  Cotmty,  March,  1915.) 

8AnRG8  Bakes — Wutix  Deposit  in  Sayings  Bane  Expbbsslt  Stated 
TO  BB  Joint  Account — ^When  Deposit  Subjbct  to  Tbansfeb  Tax — 


Where  a  savings  bank  deposit  of  $3,000,  made  in  1008  in  the  name 
of  Mrs.  Jane  H.  Reed,  the  decedent,  and  a  niece,  waa  expressly  stated 
to  be  a  joint  account  with  right  of  sarvivorsbip  payable  to  either  or 
to  survivor,  the  full  and  complete  ownership  of  the  whole  deposit  was 
not  intended  to  vest  in  the  niece  until  she  became  the  survivor  at  the 
death  of  decedent  in  1914,  and  the  deposit  is  subject  to  a  transfer  tax. 

Where  decedent,  shortly  after  making  a  deposit  of  $3,000  in  a 
savings  bank  in  1910  "  In  account  with  Mrs.  J.  H.  Reed  or  Mrs.  Sarah 
M.  Clute,  her  sister,"  informed  said  sister  of  the  fact  and  showed  her 
the  pass-book,  there  was  a  gift*  inter  vivoa  of  one-half  of  the  deposit,  thus 
creating  a  tenancy  in  common,  and  one-half  is  subject  to  a  transfer  tax. 

Where  decedent,  soon  after  making  a  deposit  of  $3,000  in  a  savings 
bank  in  1911  in  the  name  of  "  Mary  J.  Reed  in  trust  for  Dow  S.  Clute," 
showed  the  bank  book  to  Dow  who  was  an  infant,  and  to  his  father, 
and  told  them  that  she  intended  it  to  be  for  the  benefit  of  the  infant 
and  **  that  it  was  and  was  to  be  his  and  to  belong  to  him  '*  there  was 
a  present  transfer  by  way  of  a  gift  inter  vivos  and  the  same  was  not 
subject  to  a  transfer  tax,  it  being  conceded  that  Jane  H.  Reed  and 
Mary  J.  Reed  are  the  same  person. 

A  deposit  made  by  decedent  in  1910  "In  trust  for  her  nephew  Fred 
8.  Clute  "  amounted  to  a  gift  inter  vivog  and  the  title  to  the  deposit 
passed  at  that  time  and  was  not  subject  to  a  transfer  tax. 

Pboceedino  to  dietennine  transfer  tax  questions  in  relation 
to  certain  savings  bank  deposits. 

Burton  D.  Esmond,  for  comptroller. 

George  B.  Lawrence,  for  executors  and  beneficiaries. 

Osteandeb,  S. —  This  is  a  proceeding  to  determine  transfer 
tax  questions  in  relation  to  certain  savings  bank  deposits. 
Deceased  died  at  the  town  of  Malta  September  29,  1914. 
On  July  6,  1908,  she  deposited  in  the  Albany  Savings  Bank 
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$3,000,  the  deposit  standing  '^  Albany  Savings  Bank  in  account 
with  Mrs.  Jane  H.  Reed  and  Jennie  C.  Gray,  her  niece.  Joint 
aeoDunt  with  right  of  survivorship  payable  to  either  creditor  or 
to  survivor." 

January  10,  1910,  she  desposited  $3,000  in  the  National 
Savings  Bank  of  Albany,  the  account  being  entered  in  the  name 
of  said  bank  ^'  In  account  with  Mrs.  J.  H.  Reed  or  Mrs.  Sarah 
M.  Clute,  her  sister." 

On  October  6,  1910,  she  deposited  $3,000  in  the  Albany 
County  Savings  Bank  "  In  trust  for  her  nephew  Fred  S.  Clute." 

On  July  8,  1911,  she  deposited  $3,000  in  the  Albany  County 
Saving  Institution  in  the  name  of  "  Mary  J.  Reed  in  trust  for 
Dow  S.  Clute." 

Jane  H.  Reed  and  Mary  J.  Reed  are  conceded  to  be  the  same 
person. 

Chapter  220  of  the  Tax  Law,  in  relation  to  transfer  tax, 
provides  that  a  tax  be  imposed  upon  the  transfer  of  property 
"  by  deed,  grant,  bargain,  sale  or  gift,  made  in  contemplation 
of  the  grantor,  vendor  or  donor  or  intended  to  take  effect  in 
possession  or  enjoyment  at  or  after  such  death." 

The  last  of  these  deposits  was  made  over  three  years  before 
Mrs.  Reed's  death  and  no  facts  are  shown  warranting  the 
inference  that  any  of  them  were  made  in  contemplation  of  her 
death  within  the  meaning  of  those  wordsi  as  defined  by  the 
courts. 

The  next  inquiry  is  whether  the  transfers  to  the  various 
beneficiaries,  under  the  circumstances,  were  intended  to  take 
effect  in  possession  or  enjoyment  at  or  after  her  death.  The 
various  deposits  will  be  considered  separately. 

It  appears  from  the  affidavits  filed  that,  Sfbortly  after  the 
deposit  of  July  eighth,  decedent  informed  Mrs.  Gray  that  she 
had  made  the  same,  the  amount  of  it  and  the  manner  in  which 
she  had  deposited)  the  money  and  showed  the  pass-book  to  Mrs. 
Gray.     This  deposit,  it  will  be  noted,  was  defined  in  the  pass- 
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book  as  a  "  joint  account  with  right  of  survivorship,  payable  to 
either  creditor  or  survivor." 

This  brings  it  within  .the  provisions  of  chapter  369,  Laws  of 
1914,  section  249,  subdivision  3,  which  declares  that  such  a 
deposit  "  shall  'become  the  property  of  such  persons  as  joint 
tenants."  The  provision  has  been  in  force  since  1907,  prior  to 
this  deposit. 

In  Bonnette  v.  MoUoy  (153  App.  Div.  73),  it  was  s«iid  that 
if  the  moneys  deposited  in  form  similar  to  Mrs.  Gray  had  been 
so  deposited  after  this  enactment,  there  could  be  no  question 
but  that  the  survivor  would  be  entitled  to  the  fund.  Prior  to 
this  enactment  there  had  been  frequent  difficulty  in  ascertaining 
the  intentions  of  the  parties  in  such  case  in  respect  to  joint 
tenancy  and  there  had  been  great  reluctance  to  find  that  the 
depositor  intended  to  create  such  joint  tenancy  of  the  fund  with 
a  right  of  survivorship  except  upon  very  clear  and  cogent  evi- 
dence. But  the  latter  part  of  said  section  249,  as  amended  in 
1914,  provides  that  the  deposit  in  such  form  shall  be  conclusive 
evidence  of  the  intention  of  both  parties  to  vest  the  title  to  such 
deposit  and  all  additions  in  the  survivor. 

In  this  case  we  have  not  only  the  statutory  declaration  but 
very  clear  expression  of  the  intent  of  all  the  parties  to  the  con- 
tract. In  most  of  the  recorded  cases  the  controversy  has  been 
with  reference  to  the  ownership  of  the  fund  after  the  death  had 
occurred,  while  adjudication  as  to  when  the  complete  ownership 
finally  vested  for  purposes  of  the  Transfer  Tax  Law  has  not  been 
common. 

It  will  be  further  noted  that  these  joint  tenancies  in  person-al 
property,  which  it  is  conceded  may  exist,  are  not  of  the  same 
quality  as  estates  by  the  entirety  in  lands  which  can  exist  only 
between  husband  and  wife  who  are  in  such  ease  considered  in 
law  as  one  and  the  same  person. 

In  Matter  of  Pitou  (79  Misc.  Rep.  386),  Surrogate  Ketcham 
held  that  even  in  case  of  joint  tenancy  the  survivor  became  the 
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o\\T3er  of  his  associate's  p«rt  because  his  associate  died,  and  when 
he  died,  and  that  the  transfer  for  such  part  was  "  intend'cd  to 
take  effect  in  possession  or  enjoyment "  upon  the  death  of  such 
ten-ant  and  was  taxable. 

Judge  Kent,  in  his  Commentiiries  (Vol.  4,  p.  360)  says,  the 
whole  estate  or  interest  held  in  joint  tenancy  whether  it  was  an 
estate  in  fee,  or  for  life,  or  for  years,  or  was  a  personal  chattel, 
passed  to  the  last  survivor  and  vested  in  him  absolutely.  It 
passed  to  him  free  and  exempt  from  all  charges  made  by  the 
deceased  co-tenant. 

The  consequence  of  this  doctrine  is  that  a  joint  tenant  can- 
not devise  his  interest  in  the  land ;  for  the  devise  does  not  take 
effect  until  after  the  death  of  the  devisor  and  the  claim  of  the 
surviving  tenant  arises  in  the  same  instant  as  that  of  the  devisee 
and  is  preferred. 

It  will  be  noted  that  the  addition  to  section  249  of  the  Bank- 
ing Law  above  noted  provides  that  in  such  case  it  is  to  be  con- 
clusively inferred  that  both  parties  intended  to  vest  the  title  in 
the  survivor.  Until  the  death  of  one  there  can  be  no  survivor 
and  consequently  no  complete  vesting  of  title  or  "  taking  effect 
in  possession  or  enjojnnent." 

The  moneys  were  originally  Mrs.  Reed's.  What  she  gave  to 
Mrs.  Gray  was  not  an  immediate  and  absolute  right  to  all  the 
money  but  a  right  to  the  whole  of  it  in  case  she  became  the 
survivor,  and  smbject  to  a  right  in  each  to  draw  the  whole 
deposit  during  their  joint  lives.  The  full  and  complete  owner- 
ship of  the  whole  was  not  intended  to  vest  in  Mrs.  Gray  until 
she  became  the  survivor  at  the  death  of  Mrs.  Reed. 

This  deposit  is  therefore  taxable. 

As  to  the  deposit  for  Mrs.  Clute: 

It  appears  that  shortly  after  the  deposit  in  January,  1910, 
the  deceased  informed  Mrs.  Clute  that  she  had  deposited  said 
moneys  in  the  form  set  forth  and  showed-  her  sister,  Mrs.  Clute, 
the  pas3-lxx>k  containing  said  account.     This  deposit  made  to 
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Mrs.  Reed  or  Mrs.  Clute  is  of  the  same  effect  as  if  made  to  Mrs. 
Reed  and  her  sister.    (Clary  v.  Fitzgerald,  155  App.  Di^.  659.) 

In  this  case  of  Mrs.  Clute,  there  is  m)  word  in  relation  to 
a  trust  or  survivorship  in  the  form  of  this  deposit,  nor  is  it  in 
form  to  be  deemed  a  joint  t^iancy  under  section  249  of  the 
Banking  Law  above  quoted,  since  it  is  not  in  terms  to  be  paid  to 
the  survivor.  The  fact  that  Mrs.  Reed  showed  the  book  to  her 
sister  in  this  form  does  not  show  any  intention  with  r^ard  to  it 
other  than  its  form  would  indicate. 

In  Corcoran  v.  Hotaling  (164  App.  Div.  75),  it  was  held  that 
a  deposit  in  this  form  was  not  inconsistent  with  an  intention  to 
create  a  joint  tenancy  in  the  fund  where  there  was  sufficient 
proof  of  such  intention,  but  in  this  case  at  bar  no  such  intention 
appears  outside  of  the  words  on  the  bank-book.  These  words 
import  a  gift  inter  vivos  of  cme-half  of  the  fund,  thus  creating 
a  tenancy  in  common.  This  leads  to  the  conclusion  that  (me- 
half  of  this  fimd  is  taxable. 

The  deposit  made  in  trust  for  Fred  S.  Clute  by  the  deceased 
seems  to  fall  within  the  rule  of  Matter  of  Totten  (179  X.  T. 
112) ;  Matter  of  Pierce  (132  App.  Div.  469) ;  Stockert  v.  Dty 
Dock  Savings  Institution  (155  id.  123);  Hessen  v.  McKinley 
(Id.  496),  where  it  was  held  that  when  notice  of  the  trust  form 
of  the  deposit  was  given  to  the  beneficiary  the  trust  became 
irrevocable.  The  transaction  amounted  to  a  gift  inter  vivos,  the 
title  passed  at  the  time  and  the  deposit  was  not  taxable. 

Concerning  the  Dow  S.  Clute  deposit: 

Very  soon  after  making  the  deposit  Mrs.  Reed  showed  the 
book  to  Dow,  who  was  an  infant,  and  to  his  father,  and  told 
them  that  she  intended  it  to  be  for  his  benefit,  and  ^^  that  it  was 
and  was  to  be  his  and  to  belong  to  him."  If,  as  she  expressed 
her  intentions,  "  it  was  his  "  when  she  showed  him  the  pass- 
book, his  ownership  was  not  postponed,  and  there  seems  to  be 
every  element  required  for  a  gift  inter  vivos.  This  was  then  a 
present  transfer,  and  was  not  taxable. 
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The  question  of  exemption  from  taxation  of  any  of  these 
matters  by  reason  of  relationship  of  the  beneficiary  to  the 
deceased,  or  by  reason  of  the  amount  passing  to  the  beneficiary, 
is  not  considered  in  this  opinion,  but  will  be  determined  upon 
the  adjustment  of  the  tax. 

Decreed  accordingly. 


Matter  of  Proving  the  Last  Will  and  Testament  of  Amelia 

King,  Deceased. 

{Surrogate^M  Court,  Bronm  County,  March,  1915.) 

WiiJi — PBOor  or  Due  Execution  and  or  Qualifications  of  Testatoi — 
BuBDBN  OF  Proof  as  to  Testamentabt  Capacitt. 

Before  a  propounded  document  can  be  admitted  to  probate  as  a  lait 
will  and  testament  there  must  be  shown  to  the  satisfaction  of  the 
rarrogate  not  only  that  the  same  has  been  executed  with  the  formalities 
prescribed  by  section  21  of  the  Decedent  Estate  Law  (Laws  of  1909, 
ebap.  18;  Consolidated  Laws,  chap.  13)  but  also  that  the  person  all^;ed 
to  have  executed  the  same  was  free  from  the  disqualifications  set  forth 
in  section  10  of  the  Decedent  Estate  Law,  as  to  real  estate,  and  was 
possessed  of  the  qualifications  prescribed  by  section  16  of  the  Decedent 
£state  Law  as  to  personal  estate.  Among  these  is  that  to  the  effect 
tliat  the  alleged  testator  must  be  of  sound  mind. 

The  burden  of  proving  testamentary  capacity,  like  the  burden  of 
proving  the  formalities  of  execution,  is  upon  the  proponent. 

Probate  of  will  denied  upon  *the  ground  that  the  decedent  at  the 
time  of  the  execution  of  the  alleged  will  did  not  possess  testamentary 
capacity. 


Pboceediko  upon  the  probate  of  a  will. 
Anthony  J.  Bomagna^  for  petitioner. 
William  L.  Allen,  for  contestant. 


62      SUKROGATES'  COURT  REPORTS. 

Charles  A.  Furthman,  for  Casper  Stocker  and  others. 

Frost,  Daring  &  Warner,  for  Eliza  Laible. 

Anthony  J.  GriflSn,  special  guardian  for  unknown  infants  and 
incompetents,  if  any. 

Ely  Neumann,  special  guardian  for  Lilie  Schrauf. 

ScHULz,  S. —  The  alleged  will  of  the  decedent  is  offered  for 
probate  by  her  niece  who  is  nominated  and  appointed  therein 
as  executrix  thereof.  The  proponent  under  the  terms  of  the 
propounded  document,  if  established  as  the  valid'  will  of  the 
decedent,  would  receive  the  sum  of  $7,500.  The  instrument 
also  contains  a  provision  in  favor  of  a  daughter  of  the  decedent 
in  the  sum  of  $2,000,  and  then  a  bequest  and  devise  of  the  rest, 
residue  and  remainder  of  her  property  to  certain  of  her  nephews 
and  nieces  named  therein.  It  is  conceded  upon  the  record  that 
the  property  of  the  decedent,  real  and  personal,  is  of  the  value  of 
about  $12,150,  so  that  the  proponent  is  the  largest  beneficiary. 
In  her  petition  for  probate  she  sets  forth  as  all  of  the  heirs  and 
next  of  kin  of  the  deceased  the  daughter  of  the  deceased  named 
ill  the  will,  if  she  be  living,  and  if  she  be  dead,  her  personal 
representatives,  etc.,  and  also  the  nephews  and  nieces  who  are 
mentioned  as  residuary  legatees  in  the  will.  No  reference  is 
made  to  the  sister  of  the  decedent,  although  it  is  claimed  that  at 
the  time  the  alleged  will  was  executed  by  her  she  mentioned  her 
sister.  The  daughter  was  served  by  publioation,  and  upon 
affidavist  submitted  by  the  petitioner,  which  tended  to  show 
reasonable  effort  to  ascertain  the  residence  of  the  daughter  of  the 
decedent  and  a  failure  to  find  it,  mailing  of  the  citation  was 
dispensed  with.  Pending  the  submission  of  proofs,  the  sister 
of  the  decedent  applied  for  an  order  bringing  her  into  the  pro- 
ceeding as  a  party  and  allowing  her  to  ap]>ear.  Such  order  was 
made  and  she  thereupon  appeared  and  filed  objections  in  the 
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usual  form.  All  of  the  adult  nephews  and  ni-eoes  mentioned  in 
the  will  joinied  in  filing  objections  in  which  they  raised  the  usual 
issues  and  also  specifically  averred  that  at  the  time  the  said 
document  purports  to  hme  been  signed  by  the  decedent  she  was 
in  a  dying  condition  and  unable  and  incompetent  to  make  a 
will ;  that  the  same  was  procured  from  her  by  undue  influence 
exercised  over  her  by  the  proponent  or  some  other  person  who 
caused  to  be  inserted  therein  a  bequest  to  the  said  proponent  of 
$7,500,  and  that  the  said  decedent  was  unable  to  comprehend 
the  purport  of  the  same.  The  infant  niece  through  her  special 
guardian  also  filed  objections  of  substantially  the  same  tenor. 
Subsequently,  all  of  these  objections  were  withdrawn,  and  there- 
upon the  testimony  was  taken  as  upon  an  uncontested  will. 
Pending  the  admission  of  the  will  to  probate,  the  daughter  who 
had  been  served  by  publication  applied  to  the  court  for  an  order 
reopening  the  proceeding  and  permitting  her  to  come  in  and 
file  such  objections  to  the  probate  of  the  instrument  as  she  might 
be  advised.  This  application  was  granted  and  the  daughter 
thereupon  filed  objections  to  the  will.  Upon  the  hearing  the 
testimony  which  had  been  theretofore  taken  was  by  stipulation 
read  into  the  record  on  the  contested  proceeding. 

The  decedent  was  about  sixty-two  years  of  age.  '  On  or  about 
December  4,  1913,  she  received  serious  bums  which  had  been 
termed  by  the  medical  witnesses  third  degree  burns  and  by  one 
physician  as  third  and  fourth  degree  bums.  On  January  8, 
3914,  she  became  an  inmate  of  the  City  Hospital  on  Blackwell's 
Island,  having  come  to  that  hospital  from  Lebanon  Hospital. 
She  remained  in  the  City  Hospital  from  that  date  to  February 
ninth  when  she  died.  The  disputed  document  is  alleged  to  have 
l)een  executed  by  her  at  the  hospital  on  the  5th  day  of  February, 
J  914,  four  days  before  her  death,  and  at  a  time  when  the  evi- 
dence clearly  shows  that  she  was  in  a  critical  condition,  seriously 
ill  with  the  chances  of  her  recovery  exceedingly  doubtful.  The 
will  therefore  comes  within  the  category  of  so-called  death-bed 
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wills  and  while  tlie  fact  that  a  will  is  made  at  a  time  when  the 
allied  testatrix  is  upon  her  death-bed  does  not  of  itself  create 
a  presumption  of  invaliditr  (Matter  of  Seagrist,  1  App.  Div. 
015,  620),  it  should  make  the  surrey te  more  careful  in  scrutin- 
izing the  document  than  if  it  was  executed  by  a  person  in  full 
possession  of  bodily  health,  attending  to  the  normal  duties  of 
every d«ay  life.  This  I  believe  is  generally  recognized  by  the 
courts.  (Matter  of  McGraw,  9  App.  Div.  372,  380 ;  Rollwagen 
V.  Rollwagen,  63  X.  Y.  504,  518.) 

The  physical  appearance  of  the  propounded  document  is  such 
as  to  warrant  the  most  careful  consideration.  The  name  of  the 
niece  who  is  most  abund^antly  provided  for  in,  who  is  the  ex- 
ecutrix nominated  by,  and  who  the  testimony  shows  was  present 
at  the  execution  of,  the  will,  is  Amelia  Cook.  The  propounded 
document  is  signed'  "  Amelia,"  being  the  first  name  of  the 
decedent  and  also  of  this  legatee,  and  then  appear  the  letters 
'*  Co  "  over  which  are  written  the  letters  "  K-i-n-g,"  the  letters 
"  Ki "  of  the  name  "  King "  being  superimposed  upon*  the 
letters  "  Co."  No  explanation  of  this  unusual  circumstance  is 
offered  unless  it  be  in  the  testimony  of  the  attorney  who  attended 
at  the  execution  of  the  allied  will,  hereinafter  referred  to. 

The  two  attesting  witnesses  to  the  document  were  nurses  in 
the  employ  of  the  City  Hospital,  and  it  is  claimed  that  the 
instrument  was  executed  before  them  and  also  in  the  presence 
of  the  proponent  and  the  lawyer  who  prepared  the  document. 
Upon  the  direct  examination,  one  of  these  nurses  testified  posi- 
tively that  she  saw  ttbe  testatrix  sign  the  instrument ;  that  the 
decedent  spoke  in  Qerman  a  great  deal  and  the  pi'oponent  inter- 
preted to  the  attorney  preparing  the  will;  that  the  witness  at 
the  time  of  the  execution  recalled  the  instructions  that  were 
given  because  she  xmderstood  German  but  could  not  remember 
anV  of  them  when  testifying;  being  recalled  at  the  same  hear- 
ing she  modified  her  testimoney  by  stating  that  she  was  look- 
ing at  the  decedent  part  of  the  time  while  the  ktter  was  writing 
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her  name,  but  that  her  attention  was  attracted  to  other  things 
in  the  meantime,  and  that  the  paper  was  read  aloud  to  the 
decedent  and  to  her  before  the  decedent  and  the  witness  signed. 
At  a  subsequent  hearing  she  stated  that  she  left  the  bedside 
when  the  decedent  began  to  write,  and  that  wlhen  she  came  hack 
the  proponent  asked  her  to  get  another  witness  which  s^he  did; 
that  the  attorney  then  pointed  to  the  signature  and  asked  the 
decedent  whether  it  was  her  signature;  that  be  also  asked  her 
whether  it  was  her  last  will  and  testament  and  whether  she  was 
willing  to  have  the  witnesses  sign  as  witnesses  and  that  she 
responded  in  the  affirmative;  that  she  is  sure  ishe  did  not  see 
decedent  write;  that  she  could  not  see  what  she  was  writing; 
that  she  saw  her  arm  moving.    This  nurse  was  assigned  to  the 
ward  in  which  the  decedent  was  confined.    The  other  nurse  was 
in  an  adjoining  room  and  was  called  in  by  the  first  mentioned 
iiurge.    The  second  nurse  states  that  she  did  not  see  the  decedent 
sign  the  instrument;  that  she  was  not  in  the  room  when  the 
instructions  were  given ;  that  she  did  mot  hear  the  will  read ;  that 
the  decedent  did  not  say  anything  about  her  signature  and  that 
she  did  not  remember  her  acknowledging  her  signature  or  say- 
ing "  this  is  my  signature,"  and  that  in  answer  to  the  questions 
vv'liether  she  was  satisfied  witb  all  that  was  in  the  will  and 
whether  she  was  willing  to  have  the  witness  and  the  other  nurse 
sign,  the  diecedent  said  "yes."     Aii  a  subsequent  hearing  the 
witness  testified  that  the  attorney  pointed  to  the  signjature  of 
tbe  decedent  and  asked  the  decedent  if  it  was  her  signature  and 
that  the  latter  answered  in  the  affirmative.     The  attorney  who 
prepared  the  will  and  was  present  at  its  execution  also  testified 
without  objection.     He  says  that  the  signature  was  acknowl- 
edged in  the  presence  of  both  witnesses  and  in  his  testimony  is 
found  a  possible  explanation  for  the  unusual  appearance  of  the 
subscription  to  the  alleged  will.    He  testifies  that  the  decedent 
started  to  sign  and  became  weak,  and  that  then  he  suggested 
that  tbe  proponent  help  her.    Being  recalled  subsequently,  bis 
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testimonj  was  to  the  effect  that  the  decedent  said  that  she  was 
sick  and  asked  the  proponent  to  help  her. 

The  testimony  of  the  two  attesting  witnesses  above  referred 
to  seems  to  be  contradicted  by  the  attestation  clauaa  This 
attestation  clause  is  not  in  printed  form,  but  is  written  in  long- 
hand and  it  recites  among  other  things  that  the  document  was 
"  then  and  there  signed  by  Amelia  King  in  the  presence  of  us  " 
and  is  signed  by  the  two  attesting  witnesses. 

I  think  it  is  clear  from  the  testimony  of  the  witnesses  re- 
ferred  to  that  the  propounded  document  was  not  signed  by  the 
testatrix  in  the  presence  of  both  of  the  witnesses.  If,  therefore, 
the  statute  was  complied  with  at  all,  it  was  complied  with  by 
the  decedent  acknowledging  the  subscription  to  the  will  to  have 
been  made  by  her  to  each  of  the  attesting  witnesses.  The  un- 
usual appearance  of  the  subscription  would  naturally  lead  to 
the  inquiry  whether  the  signature  was  due  to  the  assistance  of 
'the  proponent  or  to  her  control.  (Matter  of  Kearney,  69  App. 
Div.  481.)  I  think,  however,  that  the  subsequent  acknowledge 
•jTient  of  the  signature  and  the  adoption  thereby  of  the  same  by 
the  decedent,  together  with  the  evidence  as  to  the  making  of 
the  signature,  is  sufficient  to  justify  a  finding  that  the  formali- 
ties of  the  statute  have  in  that  regard  been  complied  with. 
(Knapp  V.  Tleilly,  3  Dem.  427,  431 ;  Van  Hanswyck  v.  Wiese, 
44  Barb.  494;  Robins  v.  Coryell,  27  id.  656;  Chaffee  v.  Baptist 
Missionary  Society,  10  Paige,  85,  92;  Sisters  of  Charity  v. 
Kelly,  67  N.  Y.  409.)  I  should  hesitate  to  base  a  finding  that 
euch  an  acknowledgment  was  made  upon  the  testimony  given 
t)y  the  two  nurses  standing  alone,  and  which  they  gave  after 
they  both  testified  on  the  first  hearing,  upon  which  occasion 
they  did  not  testify  to  such  acknowledgment,  but  I  find  in  the 
testimony  of  the  attorney  who  prepared  the  will,  when  he  first 
testified  in  the  prooeeding,  a  statement  to  the  effect  that  such 
Acknowledgment  was  made.  With  his  testimony  oorroborating 
the  testimony  of  the  nurses  before  me,  I  reach  the  conclusion 
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tbat  the  formalities  of  execution  were  complied  with,  assumiBg 
that  the  decedent  was  competent  to  comply  with  them. 

I  pass,  therefore,  to  a  consideration  of  the  testimony  bearing 
upon  the  mental  con-dition  of  the  decedent  and  the  influences 
surrounding  her  at  the  time  of  tho  alleged  execution  of  the 
document.  The  testimony  of  the  subscribing  witnesses  and  the 
attorney  who  prepared  the  will  has  already  been  referred  to 
and  is  to  the  eiTect  that  the  decedent  was  rational.  Among  the 
witnesses  produced  by  the  contestant  were  three  who  had  seen 
the  decedent  on  the  day  the  will  was  executed.  One  of  these 
witnesses  was  an  attorney  at  law  favorably  known  throughout 
this  county,  who  appeared  to  be  entirely  disinterested  and 
whose  testimony  has  not  been  contradicted  or  impeached  in  any 
way.  He  testifies  that  on  the  4th  day  of  February,  1914,  the 
day  before  the  alleged  will  was  made,  the  proponent  called  upon 
him  and  tbat  he  then  made  an  appointment  with  her  to  attend 
at  the  City  Hospital  on  Blackwell's  Island  on  the  following 
day  for  the  purpose  of  preparing  the  last  will  and  testament  of 
this  decedent;  that  on  the  following  day  at  about  noon  he 
attended  at  the  bedside  of  the  decedent  in  company  with  the 
proponent ;  that  the  decedent  was  lying  in  a  single  bed ;  that 
the  color  of  her  sfcin  was  grayish,  her  teeth  clenched  and  her 
lips  drawn  tightly  over  her  teeth  and  when  he  spoke  to  her  he 
couM  hardly  get  an  answer  that  was  audible;  that  she  uttered 
sounds  which  came  at  distinct  intervals  of  time  after  a  minute 
or  two  and  that  he  was  present  about  twenty  to  twenty-five 
minutes ;  that  he  asked  her  the  names  of  relatives  and  got  no 
answer  to  the  question,  but  that  she  answered  "  yes  "  at  some 
times  and  at  other  times  "  no  "  when  the  proponent  put  ques- 
tions to  her  suggesting  names;  that  he  asked  her  whether  sthe 
wanted  him  to  draw  her  will  and  after  some  hesitati<m  ehe  said 
''  Yes/'  and  upon  again  asking  her  she  replied  in  the  German 
language  '^  Morgen  "  meaning  to-morrow,  and  that  her  acts  and 
declarations  as  testified'  to  by  him  impressed  him  as  being 
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irratioTial.  He  further  says  that  he  then  told  the  proponent 
that  he  would  not  draw  the  decedent's  will  and  did  not  think 
that  ^he  was  capable  of  executing  a  will ;  that  he  called  upon 
the  house  surgeon  and  conferred  with  him,  the  conversation 
itself  being  excluded  on  objection,  and  that  he  then  left  without 
drawing  the  will  in  company  with  the  proponent.  Most  of  the 
testimony  of  this  witness  was  taken  over  objections  made  thereto 
by  the  proponent  or  some  of  the  legatees  or  both  on  the  ground, 
among  others,  that  it  involved  communications  between  an 
attorney  and  his  client  and  was  thus  barred  by  the  provisions 
of  section  835  of  the  Code  of  Civil  Procedure.  My  opinion  is 
that  his  testimony  ddd  not  involve  such  communications  for  the 
reason  that  the  relationship  of  attorney  and  client  was  not  estab- 
lished and  even  if  established  the  communications  were  not 
privileged  because  made  in  the  presence  of  a  third  person, 
namely,  the  proponent.  (Baumann  v.  Steingester,  213  N.  Y. 
328,  and  cases  cited.) 

The  attorney  who  drew  the  will  states  that  he  did  not  know 
the  proponent  but  that  a  telephone  message  was  received  «'t  his 
office  on  February  fifth  before  three  o'clock  p.  m.,  making  an 
appointment  for  him  with  her,  and  that  she  arrived  at  his  office 
at  two-thirty,  his  office  being  in  New  York  city,  and  that  he 
thereupon  went  with  her  and  arrived  at  the  ward  where  the 
decedent  lay  ill  at  about  ten  minutes  to  four  p.  m.  His  testi- 
mony further  is  that  the  proponent  did' not  inform  him  that 
she  had  been  at  the  hospital  with  another  lawyer,  and  that  when 
he  entered  the  hospital  he  told  the  persons  at  the  office  that 
he  desired  to  draw  a  will,  but  not  whose  will  he  desired  to  draw. 
The  proponent  was  not  called  to  contradict  this  testimony  and 
the  court  must,  therefore,  accei>t  as  proved,  that  the  proponent, 
after  having  attended  with  an  attorney  to  draw  this  decedent's 
will,  and  having  been  advised  by  the  attorney  after  he  had  asked 
questions  of  the  decedent,  that  in  his,  the  attorney's,  opinion  the 
decedent  was  not  capable  of  making  a  will,  she  hastened  from 
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the  hospital  and  sought  another  lawyer  to  prepare  the  d'ooedent's 
will,  whom  she  did  not  adviae  in  any  way  of  what  had  occurred^ 
so  that  the  latter  might  have  conferred  with  the  houee  physician 
in  oharge  and  taken  more  precautionis,  as  be  undoubtedly  would 
have  done  had  be  known  the  f acts,  to  esta'blish  that  the  decedent 
was  competent  to  execute  the  instrumenl  It  does  not  follow 
that,  because  these  occurrences  took  place,  the  decedent  was  of 
unsound  mind  at  the  time  she  executed  the  will,  but  they  throw 
a  light  upon  the  method  employed  by  the  proponient  to  bring 
about  the  preparation  of  this  will  which  I  think  was,  to  say 
the  least,  indiscreet. 

The  house  physician  in  charge  of  the  institution  in  which  the 
patient  was  confined  was  also  oalled  by  the  contestant,  and  his 
testimony  is  that  he  saw  her  probably  every  day;  that  on  tlie 
twenty-ninth  of  January  she  had  a  chill  and  developed  broncho- 
pneumonia, and  on  Febniary  fourth  her  condition  was  such 
that  when  spoken  to  she  bad  to  be  aroused  and  her  answer  was 
"  yes  "  and  "  no  "  for  the  same  question ;  that  when  spoken  to 
there  was  no  response,  and  that  she  was  ordered  to  be  put  on  a 
waterbed,  and  was  put  on  a  waterbed'  at  nine-thirty  a.  m.  on 
February  fifth  to  prevent  her  injuring  herself.  He  further 
says  that  at  one-thirty  o'clock  on  February  fifth,  which  it  will 
be  observed  was  only  a  few  hours  prior  to  the  time  when  this 
alleged  will  was  made,  and  between  the  time  the  first  attorney 
had  declinied  to  prepare  the  alleged  will  and  its  subsiequent 
preparation,  he  made  a  thorough  examination  of  the  deceasied 
and  made  the  diagnosis  of  pneumonia;  that  she  had  to  be 
aroused;  that  there  was  no  response,  only  muttering,  and  no 
reply  to  questions  put  to  her;  that  she  could  not  answer  and 
was  in  a  stupor,  and  that  she  was  not  in  such  a  mental  state 
that  she  could  recall  the  objects  of  her  bounty  or  the  nature  and 
extent  of  her  property. 

The  testimony  of  the  physician  in  immediate  oharge  of  the 
ward  where  the  deceased  was  confined  was  not  directed  speci- 
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Cca!!v  to  xhf:  mfi.'ii!  d^rAlU'-n  of  the  patient,  b-it  rather  ex- 
jAuun'f'Tv  of  I  ho  ]'^-:-i«'e  n^^'^^^-s  and  chart*  and  her  general  con- 
di'ioTi.  Aiiioiij^  the  other  wime^e?  called  were  two  physicians 
Vfho  fefttificl  a*  exj»ertfe,  oite  for  the  proponent  and  the  other 
for  tlie  con(e**aiit.  Xeither  of  these  gentlemen  had  ever  seen 
the  drjfrclcnt  and  fheir  an-wers  were  based  entirely  upon  hypo- 
ihf'fical  q\u:f-i\f'\\s  founded  npon  the  hot^pital  record  that  was  in 
eviden'T.  The  tc^-Minonv  of  the  witness  for  the  contestant  is 
that  in  hin  opinion,  l'aK?d  npon  the  hospital  records,  the  decedent 
hi'cninft  nuiitally  incapable  of  making  a  testamentary  disposi- 
tufti  of  her  propf-rty  on  Fcbrnary  2,  1914,  and  the  testimony 
of  the  witness  f<iT  the  |iroj)onent  is  that  he  could  not  tell  the 
mental  condition  of  the  deceased  from  the  hospital  record  upon 
uny  jmrticnlar  day  prior  to  the  time  tlie  record  states  the 
patient  became  delirious,  which  was  the  day  after  the  alleged 
v/ill  was  made.  l^>t'h  physicians  agree  that  the  best  method  of 
determining  the  mental  condition  of  a  person  at  a  given  time  is 
by  personal  ob.corvation.  T  consider  the  testimony  of  the 
wiliic'Sfi<H  who  actually  saw  this  decedent  upon  the  day  when 
the  will  was  executed  of  the  greatest  importance  and  have  for 
tlint  rcflsoji  referred  to  it  at  some  length.  It  is  unnecessary  to 
nnnlyze  the  voluminous  testimony  of  the  other  witnesses. 

There  is  no  evidence  to  indicate  why  the  decedent  should 
prefer  her  niece,  the  proponent,  over  her  own  daughter.  There 
18  t<!fiitimony  by  the  attorney  who  prepared  the  will  tx>  the  effect 
that  the  proponent  herself  made  some  reference  to  services  she 
had  rendered  for  the  decedent,  but  this  is  clearly  a  self-serving 
(l(»claration  made  by  an  interested  party  which  the  court  would 
have  stricken  out  if  requested  so  to  do  and  to  which  very  little, 
if  nnv,  weight  can  be  given.  The  same  witness  also  tiestifies 
to  a  statement  made  by  the  decedent  herself,  to  the  effect  that 
the  proponK^nt  bad  taken  cai^  of  her.  This  is  so  vague  and 
indefinite,  however,  that  it  is  difficult  to  base  any  finding  upon 
it.     If  the  proixnient  did  render  services  to  the  decedent  for 
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many  years  and  did  take  oare  of  hei*,  it  seems  to  me  that  more 
convincing  proof  of  such  facts  might  have  been  produced.  An 
old  frien«d  and  neighbor  of  the  decedent  was  upon  the  stand. 
She  had  known  her  for  over  thirty  years,  but  ^he  does  not  testify 
to  such  facts,  and  indeed  was  not  examined  as  to  them. 

It  is  contended  that  the  daughter  did  not  often  visit  her 
mother,  and  from  this  is  argued  that  the  relationship  between 
the  decedent  and  her  daughter  was  not  pleasant;  but  I  think  that 
the  reason  for  the  absence  of  the  daughter  from  the  mother's 
home  has  been  explained.  It  is  not  necessary  to  refer  to  it  at 
length  in  this  opinion.  Suffice  it  to  say  that  there  appears  to 
have  been  a  reason  which  to  the  decedent  seemed  sufficient  why 
the  decedent  did  not  wish  to  have  her  daughter  call  upon  her 
frequently  and  kept  her  more  or  less  at  a  distance.  Under  the 
circumstances,  I  do  not  think  that  this  state  of  facts  was  an 
indication  th-at  the  affection  which  this  mother  had  for  her 
daughter  veas  less  strong  than  that  which  usually  exists  between 
persons  so  closely  related,  and  it  certainly  was  no  reflection 
upon  the  d-aughter.  If  anything,  the  facts  disclosed  would  war- 
rant the  assumption  that  the  affection  of  the  decedent  for  her 
daughter  was  strong.  As  late  as  October,  1913,  she  wrote  to  her 
in  endearing  terms,  as  appears  from  writings  in  evidence. 

The  burden!  of  proving  that  the  propounded  document  is  the 
valid  last  will  and  testament  of  the  decedent  upon  the  factum 
and  the  issne  of  testamentary  capacity  is  upon  the  proponent. 
Before  a  will  is  admitted  to  pix)bate,  the  evidence  should  be  of 
such  a  nature  and  of  such  weight  and  prabative  force  that  the 
court  on  its  conscience  can  say  that  the  document  is  what  it 
purports  to  be;  not  alone  that  the  statutory  formialities  of  execu- 
tion were  complied  with,  but  that  the  decedent  Imd  testamentary 
capacity.  (Code  Civ.  Pro.  §  2614,  formerly  Code  Civ,  Pro. 
§§  2622,  2623;  Matter  of  Goodwin,  96  App.  Div.  183;  Matter 
of  Schreiber,  112  id.  495;  Matter  of  Lissauer,  5  N.  Y.  Supp.. 
260;  Matter  of  Gedney,  142  id.  157;  RoUwagen  v.  RoUwagen^ 
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63  N.  Y.  504 ;  Matter  of  Cottrell,  95  id  329,  336 ;  Matter  of 
Martin,  98  id.  193,  196.)  I  am  aware  of  the  decision  in  Matter 
of  Kindberg  (207  N.  Y.  220),  to  the  efEect  that:  "Undue 
influence  is  an  affirmative  assault  on  the  validity  of  a  will,  and 
the  burden  of  proof  does  not  shift,  but  remains  on  the  party  who 
asserts  its  existence."  But  I  do  not  read  that  opinion  to  estab- 
lish the  principle  that  the  same  is  true  of  the  issue  of  testa- 
mentary capacity.  Section  21  of  the  Decedent  Estate  Law, 
being  Laws  of  1909,  chapter  18,  and  constituting  chapter  XIII 
of  the  Consolidated  Laws,  sets  forth  the  statutory  formalities 
that  must  be  observed  in  the  execution  of  a  will;  but  even  if 
these  formalities  are  observed  the  executed  document  isi  not  a 
will  valid  to  pass  real  and  personal  property  unless  it  is  executed 
by  one  who  may  devise  real  estate  and  bequeath  personal  prop- 
erty. Section  10  of  the  Decedent  Estate  Law  provides :  "  All 
persons,  except  idiots,  persons  of  unsound  mind  and  infants, 
may  device  their  real  estate,  by  a  last  will  and  testament,  duly 
executed,  according  to  the  provisions  of  this  article/'  and  aeo- 
tion  15  of  the  Decedent  Estate  Law  provides :  "  Every  male 
person  of  the  age  of  eighteen  years  or  upwards,  and  every 
female  of  the  age  of  sixteen  years  or  upwards,  of  sound  mind 
and  memory,  and  no  others,  may  give  and  bequeath  his  or  her 
personal  estate,  by  will  in  writing."  The  statute  thus  makes  a 
condition  precedent  to  the  execution  of  a  will,  thiat  the  testatrix 
be  of  sound  mind,  and  hence  the  burden  of  proving  that  fact  is 
upon  the  proponent  just  as  it  is  incum-bent  on  her  to  prove  the 
formal  steps  taken  in  the  execution  of  the  instrument.  This,  I 
think,  constitutes  an  important  distinction  between  the  issue  of 
undue  influence  and  that  of  testamentary  capacity. 

In  the  casse  now  before  me  the  evidence  does  not  convince  me 
that  this  testatrix  was  of  sound  mind  on  Februarv  5,  1914.  On 
the  contrary,  even  if  the  burden  of  proof  were  upon  the  con- 
testant on  th*at  issue,  1  would,  on  the  evidence,  hold  that  she 
had  sustained  that  burden. 
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I  am,  therefore,  of  the  opinion  that  at  the  time  this  alleged 
will  was  executed  the  testatrix  was  not  possessed  of  testamentary 
•capacity,  and  that  the  will  for  that  reason  should  not  be  admitted 
to  probate  as  her  valid  last  will  and  testament.  . 

Had  I  reached  a  contrary  conclusion,  however,  I  would  still 
hesitate  to  permit  this  document  to  go  to  probate.  A  considiera- 
tion  of  the  conditions  under  which  this  will  was  executed ;  the 
physical  condition  of  the  deced^t  practically  imdisputed ;  the 
fact  that  the  chief  beneficiary  was  advised  by  the  fir»t  attorney, 
whom  she  requested  to  draw  the  will,  that  in  his  opinion  the 
testatrix  was  incompetent;  her  haste  in  procuring  another  attor- 
nev  when  the  last  statement  made  bv  the  decedent  to  the  firs* 
attorney  was  that  she  would  make  her  will  the  next  day;  her 
failure  to  advise  him  of  what  had  occurred  a  few  hours  before ; 
the  fact  that  it  was  her  hand  which  guided,  if  it  did  not  control, 
the  hand  of  the  decedent  when  her  name  was  subscribed  to  the' 
instrument,  under  the  terms  of  which  the  decedent's  only  child 
would  receive  but  $2,000,  whereas  the  proponent  would  receive 
$7,500,  and  the  remaining  nephews  and  nieces  almost  $2,700 ; 
all  of  these  facts  would  cause  me  grave  doubt  as  to  whetiber  the 
propounded  document  was  the  expression  of  the  free  desire  and 
will  of  the  decedent  or  was  due  to  an  influence  exerted  upon  her, 
which  in  her  weakened  condition  supplanted  her  will  with  the 
will  of  another  and  constituted  undue  influence.  (Marx  v.  Mc- 
Glynn,  88  N.  Y.  358,  371 ;  Children's  Aid  Society  v.  Loveridge, 
70  id.  387,  394,  and  oases  cited  supra.) 

A  further  conaideration  of  this  question',  however,  is  not  neces- 
sary in  view  of  the  conclusion  which  T  have  reached  upon  the 
issue  of  testamentary  capacity. 

In  accordance  with  the  views  expressed  it  follows  that  probate 
of  the  propounded  document  must  be  denied. 

Probate  denied. 


suhrogates'  court  reports. 


Matter  of  Proving  the  Last  Will  and  Testament  of  Maky  V. 

McCusKER,  Deceased. 

{Surrogate'i  Court ,  New  York  County,  March,  1915.) 

Wills — ^Testauentabt  CAPAcrrr — ^When  Tbstatbiz  Not  Subject  to 
Undue  Influence — Evtobnce — ^When  Will  Entitled  to  Pbobatb. 

If  a  testatrix  at  the  time  of  making  her  last  will  is  capable  of 
appreciating  the  value  of  her  property,  and  can  recollect  her  relatives 
and  any  poseible  claimants  upon  her  bounty  for  a  sufficient  length  of 
time  to  enable  her  to  form  a  rational  judgment  concerning  these 
elements,  and  if  she  can  appreciate  the  scope  and  bearing  of  all  the 
provisions  of  her  will,  «he  has  testamentary  capacity. 

Testatrix,  about  three  months  before  her  death,  executed  her  last 
will  by  which  after  various  small  legacies  to  several  relatives,  friends 
and  institutions  she  gave  the  residue  of  her  estate  amounting  to  about 
$80,000  to  her  real  estate  agent  and  her  attorney,  who  did  not  draw 
the  will,  in  equal  shares  and  named  both  of  them  as  ei^ecutors.  After 
explaining  in  the  will  why  she  left  nothing  to  certain  relatives,  and 
after  directing  that  nothing  should  go  to  certain  other  relatives  because 
of  the  trouble  they  had  caused  her,  she  embodied  in  the  will  the  follow- 
ing: "My  other  relations,  if  any  are  alive,  I  have  not  seen  or  heard 
from  in  many  years.  They  never  manifested  any  interest  in  me  nor 
called  upon  me  in  sickness  or  at  any  other  time.  They  had  no  interest 
in  me,  nor  I  in  them."  This  statement  in  the  will  was  fully  borne  out 
by  the  testimony.  The  probate  of  the  will  was  contested  by  second  and 
more  distant  cousins  of  decedent  on  the  ground  of  testamentary  in- 
capacity and  undue  influence.  Held,  upon  consideration  of  the  evi- 
dence, that  testatrix  understood  the  scope  and  nature  of  her  will,  was 
legally  competent  and  capable  when  she  executed  it;  that  it  expressed 
her  free  and  voluntary  act;  that  she  was  not  the  subject  of  undue 
influence  in  the  execution  thereof,  and  that  it  was  entitled  to  bt 
admitted  to  probate. 

Proceeding  upon  the  probate  of  a  will. 

Janies    F.    Donnelly    (John    T.    Smit!h,    of    counsel),    for 
proponent. 

Henry  Brann,  Jr.,  for  contestant  Agnes  McManus. 
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Frank  M.  Patterson,  for  Bridget  C.  Dowling,  as  general 
guardian  of  John  W.  Farley  and  Richard  Farley. 

James  M.  Tully,  for  contestant  Jane  Jackson. 

Sykes;  ilcCole  &  Potter,  for  contestant  Leona  J.  Kip. 

Joseph  Fennelly,  for  contestant  Mary  I.  Keiman. 

W.  W.  Irwin,  for  other  contetsants. 

Don  R.  Almy,  of  counsel,  for  all  contestants. 

Frank  T.  Fitzgerald,  special  guardian. 

James  M.  Domohue,  special  guardian  for  Helen,  John,  Eliza- 
beth, William  and  Mary  Rooney. 

Thomas  J.  L.  McManus,  for  Franklin  Rvan. 

CoHALAN,  S. —  Mary  V.  MoCusker  died  September  17,  1913, 
at  the  age  of  s(eventy-four  years.  Three  months  before  her  death 
she  executed  the  paper  offered  for  probate  herein  as  her  last  will 
and  testament.  The  value  of  her  estate  ie  said  to  be  about  $100,- 
000.  The  will  gives  various  small  legacies  to  several  relatives, 
friends  and  insti'tntioris,  and  the  residue,  which  may  amount  to 
about  $80,000,  is  divided  equally  between  the  testatrix's  real  es- 
tate agent,  Jamee  J.  Etchingham,  and  her  attorney,  John  A. 
Roonev,  both  of  w'bom  are  named  as  executors. 

The  contesbanta  are  second  and  more  distant  cousins.  After 
explaining  in  the  will  why  she  left  nothing  to  the  McOusker  rel- 
atives and  after  diiecting  that  nothing  should  go  to  the  Ryan 
relatives  because  of  the  trouble  they  hud  caused  her,  the  testatrix 
stated  in  the  sixth  clause  of  the  will :  "  Mv  other  relatione,  if 
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any  are  alire,  I  bave  not  seen  or  heard  from  in  many  yearB. 
They  never  manifested  any  interest  in  me  nor  called  upon  me 
in  sickness  or  at  any  other  time.  They  had  no  inteiest  in  me, 
nor  I  in  them."  The  testimony  fully  bears  out  this  provision 
of  the  will. 

The  d^eceased  hadi  been  a  pubKc  school  teacher  in  ^N'ew  York 
city  for  about  forty-five  years,  until  she  was  retired  on  a  pen- 
sion February  1,  1899.  Her  mother  died  in  1877.  Her  sister 
Sarah  was  an  inma<te  of  Bloomingdale  Hospital  and  died  there 
November  11,  1904,  of  chronic  melancholia.  On  June  7,  1898, 
after  a  few  months'  illness,  the  deceased  was  legally  oommitted 
to  St.  Vincent's  Retreat  for  the  Insane  at  Harrison,  N.  Y.  She 
went  there  voluntarily  and  was  aware  of  her  condition.  At  the 
time  of  her  commitment  she  was  very  much  depressed  and  de- 
spondent and  had  hallucinations.  She  quickly  improved  bow- 
ever,  and  was  permitted  to  go  home  October  27,  1898.  She  was 
again  at  St.  Vincent's  Retreat  as  a  voluntary  patient  from  April 
26,  1906,  to  September  26,  1906,  and  from  June  11,  1912,  to 
May  31,  1913.  Several  nurees  of  that  institution  testified  to 
acts  of  the  tesljatrix  while  she  was  at  St.  Vincent's,  which  they 
characterized  as  irrational.  Most  of  the  so-called  irrational  acts 
were  only  eccentricities.  Whatever  mental  aberpation  they  in- 
dicated was  temporary  in  character.  Dr.  Brooks,  who  was  the 
physician  in  charge  of  St.  Vincent's  Retreat,  and  who  had  at- 
tended the  testatrix  while  she  was  an  inmate  there,  was  the  con- 
testants' expert  on  the  question  of  testamentary  capacity.  He 
said  that  in  his  opinion  Miss  McCusker  was  insane  in  March, 
1913,  and  was  not  competent  to  make  a  will  June  9,  1913,  al- 
though he  admitted  that  she  was  sane  in  February,  1913,  and 
that  he  had  asked  her  to  make  a  will  at  St.  Vincent's  at  that 
time. 

Tn  1901  the  testatrix  met  James  J.  Etchingham,  one  of  the 
executors  and  residuary  legatees  named  in-  the  paper  pro- 
pounded.    Etehingham  subsequently  acted  as  her  real  estaite 
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agent,  and  up  to  about  1907  be  collected  and  turned  over  to  her 
the  rents  of  her  real  property  and  transacted  the  business  inci- 
dent thereto  under  her  direction.  Her  letters  written  during 
this  period  show  that  she  was  undoubtedly  competent  and  capa- 
ble in  business  matters.  In  1908  the  testatrix  became  involved 
in  litigation  with  a  Margaret  V.  Eyan,  with  whom  she  had  lived 
a  year  or  two  before.  Etchingham  recommended  Rooney  to 
iliss  McCusker,  and  he  acted  as  her  attom^ey  in  the  action 
against  Mrs.  Ryan.  Rooney  conducted  the  action  successfully 
and  secured  from  Mrs.  Ryan  restitution  of  the  hou-ses  and  other 
property  that  Miss  McCusker  claimed  had  been  taken  from  her. 
During  the  pendency  of  the  Ryan-McCusker  litigation  Rooney 
visited  the  testatrix  weekly.  The  Ryan  litigation  seems  to  have 
been  her  chief  interest  and  her  main  topic  of  conversia<tion 
during  the  last  five  years  of  her  life.  After  the  termination  of 
the  suit  she  gave  Rooney  full  power  of  attorney  to  look  after  her 
financial  affairs.  Thereafter  he  was  accustomed  to  draw  checks 
and  attend  to  various  other  details  which  the  testatrix  had 
formerly  attended  to  personally. 

The  will  was  prepared  by  another  lawyer,  an  acquaintance  of 
Rooney.  The  draftsman  was  given  full  and  explicit  instructions 
by  the  testatrix  herself  on-  the  evening  of  June  6,  1913,  at  No. 
210  East  Forty-ninth  street.  An  appointment  was  made  for 
June  9,  1913,  and  Miss  McCusker's  attending  physician  was 
asked  to  be  there  to  witness  the  will.  On  the  evening  of  June  9, 
1913,  the  will  was  executed.  All  the  necessary  formalities  were 
complied  with.  The  witnesses  were  the  draftsman)  (an  attorney) 
and  the  physician.  The  draftsman  talked  with  Miss  McCusker 
about  various  miatters  for  about  an  hour  while  they  waited  for 
the  arrival  of  the  physician.  The  testimony  of  the  subscribing 
witnesses  leaves  no  doubt  in  my  mind  as  to  her  competency  at 
the  time.  Her  physician  had  been  attending  her  for  nine  days, 
and  be  testified  that  during  that  time  she  was  able  to  walk  about 
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witb  a^sistaIlce  and  that  at  the  time  she  executed  the  will  she 
was  of  sound  and  disposing  mind  and  memory. 

The  testatrix  died  three  months  after  the  will  was  executed. 
She  w^as  stricken  with  cerebral  apoplexy  in  August,  1913,  and 
died  about  a  month  later.  During  the  last  four  or  five  years  of 
her  life  the  testatrix  had  been  in  ill  health  caused  generally  by 
the  declioe  accompanying  "  old  age."  She  suffered  from  arterio 
sclerosis,  Bright*s  disease  and  muscular  weakness  of  the  heart. 
These  ailments  had  been  slowly  progressing  for  several  years. 

The  paper  propounded  is  substantially  the  same  as  the  will 
executed  by  Miss  McCusker  August  28,  1909,  four  years  before 
her  death  and  only  a  year  or  two  after  she  met  Rooney.  A  codi- 
cil was  executed  in  Xovember,  1910,  which  made  some  minor 
changes  in  the  will  of  1909  and  confirmed  the  provisions  of  that 
will  giving  the  residuary  estate  to  Rooney  and  Etchingham. 

The  testatrix  had  a  right  to  will  her  property  as  she  desired. 
If,  at  the  time  of  executing  the  will,  she  was  capable  of  appreci- 
ating the  value  of  her  property  and  could  recollect  her  relatives 
and  any  possible  claimants  upon  her  bounty  for  a  sufficient 
length  of  time  to  enable  her  to  form  a  rational  judgment  con- 
cerning those  elements,  and  if  she  could  appreciate  the  scope  and 
bearing  of  all  the  provisions  of  her  will,  she  bad  testamentary 
capacity.  I  am  of  opinion  that  the  testatrix  understood  the 
scope  and  nature  of  her  will  and  was  legally  competent  and  capa- 
ble when  she  executed'  it.  I  am  also  of  opinion  that  the  paper 
propounded  expresses  her  free  and  voluntary  act,  and  that  she 
was  not  the  subject  of  undue  influence  in  the  execution  thereof. 

The  paper  propounded  is  entitled  to  probate  as  the  last  will 
and  testament  of  the  deceased. 

Probate  decreed. 
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Matter  of  the  Estate  of  Joseph  Pulitzer,  Deceased. 

{Surrogate's  Court,  Neto  York  County,  March,  1916.) 

EXECDTOBS    AND    AbMINISTBATOBS — ELECTION    BT    EXECUTOB    AND    TBUSTEB 

TO   Claim    Rbgulab   Commissions — Wuen    Renunciation   of   Money 
Legacy  Does  Not  Call  fob  Revocation  of  Lettees  Testamentaby. 

The  fact  that  an  executor  and  trustee  elects  to  claim  his  regular 
comnnission  by  filing  with  the  surrogate  a  renunciation  of  a  money 
legacy  given  him  in  lieu  of  commissions  as  executor  and  trustee  does 
not  call  for  the  revocation  of  letters  testamentary  to  him  on  the  ground 
that  under  the  terms  of  the  will  he  has,  by  rejecting  the  bequest, 
disqualified  himself  as  executor  and  trustee. 

Proceeding  for  the  revocation  of  letters  testamentary  and  for 
the  removal  of  Frederick  N.  Judson,  one  of  the  executors  and 
trustees  of  the  estate  of  Joseph  Pulitzer. 

Arthur  C.  Train,  guardian  ad  litem  (appointed  in  Supreme 
(.'ourt  action)  of  Ralph  Pulitzer,  Jr.,  and  for  Seward  Wehb 
Pulitzer. 

George  C.  Hok  (Charles  P,  Howland,  of  counsel),  for 
Frederick  Newton  Judson. 

Co H ALAN,  S.  This  is  a  pi*oceeding  for  the  revocation  of 
letters  testamentary  and  for  the  removal  of  Frederick  N". 
Judson,  one  of  the  executors  and  trustees  of  the  estate  of  Joseph 
Pulitzer.  The  proceeding  is  brought  on  behalf  of  'two  infants 
interested  in  the  estate  by  a  guardian  ad  litem  appointed  for 
them  in  an  action  pending  in  the  Supreme  Court  for  a  construc- 
tion of  the  Pulitzer  will  and  for  the  settlement  of  the  accounts 
of  the  executors  and  trustees  of  the  estate.  In  the  Supreme 
Court  action  the  righ't  of  Frederick  N.  Judson  to  commissions 
as  executor  and  trustee  of  the  estate  is,  or  shortly  will  be,  at 
issue. 

Judson  was  appointed  an  executor  and  trustee  by  a  codicil  of 
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the  will  of  Joseph  Pulitzer  and  letters  testamentary  were  duly 
issued  to  him  and  tihe  other  executors  September  4,  1911.  An- 
other codicil  to  the  will  bequeathed  Judson  the  sum  of  $50,000 
in  lieu  of  commissions  as  executor  and  trustee,  except  certain 
commissions  upon  income,  which  he  was  permitted  to  receive. 
Judson  is  a  practicing  lawyer  in  St.  Louis.  He  has  had  charge 
of  the  Pulitzer  properties  in  Missouri  and  has  been  diligent  and, 
active  in  his  duties  "as  executor  and  trustee.  At  an  early  stage 
in  the  administration  he  determined  to  renounce  the  legacy  of 
$60,000  and  to  elect  to  tafce  has  regular  commissionfi.  This  de- 
cision was  practically  approved  by  the  other  executors  and 
trustees,  and  the  formal  renunciation  was  filed  in  the  surrogate'a 
office  on  or  about  November  26,  1912.  At  the  time  of  filing  said 
renunciation  section  2730,  Code  of  Civil  Procedure,  provided: 

"  Where  the  will  provides  a  specific  compensation  to  an  exec- 
utor or  administrator  he  is  not  entitled  to  any  allowance  for  his 
services,  unless  by  a  written  instrument  filed  with  the  surrogate, 
he  renounces  the  specific  compensa/tion.". 

The  statute  contains  substantially  the  same  provision  'applica- 
ble to  trustees.    Code  Civ.  Pro.  §  3320. 

The  guardian  ad  litem  of  two  infant  life  tenants  of  the  re- 
siduary estate  has  petitioned  this  court  as  a  "  friend  "  of  the 
wards  and  prays  for  the  revocation  of  the  letters  heretofore 
issued  to  Judson  on  the  ground  that  under  the  terms  of  the  will 
he  has  disqualified  himself  as  executor  and  trustee  by  rejecting 
the  specific  compensation  bequeathed  him. 

The  only  provision  of  the  section  of  the  Code  governing  the 
removal  of  an  executor  or  trustee  that  could  possibly  have  any 
bearing  on  the  ground  for  removal  urged  herein  is  subdivision*  1 
of  section  2569,  Code  Civil  Procedure,  which  is  as  follows: 

"  Where  the  respondent  was,  when  appointed  or  when  letters 
were  issued  to  him,  or  has  since  become  incompetent,  or  dis- 
qualified by  kw  to  act  as  such,  and  the  grounds  of  the  objection 
did  not  exist,  or  the  objection  was  taken  by  the  petitioners,  or  a 
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person  whom  Ire  reppesents,  before  the  letters  were  granted'  or 
the  appointment  made." 

To  reach  a  determination  on  this  question  requires  au'  exami- 
nation of  the  second  and  third  codicils  to  the  will  of  the 
decedent. 

The  second  claus©  of  the  second  codicil,  dated  Januaiy  17, 
1910,  provides  as  follows: 

"  I  nominate  and  appoint  Frederick  Newton  Judson,  of  St 
Louis,  lawyer,  and  J.  Angus  Shaw,  now  in  the  office  of  the  New 
York  World,  both  executors  and  trustees  of  my  .said  will,  in 
addition  to  the  executors  and  trustees  named  in  my  said  will 
or  in  the  codicil  dated  the  twenty-third  of  March,  one  thousand 
nine  hundred  and  nine,  with  like  force  and  effect  as  if  they  had 
been  originally  named*  as  executors  and  trusitees,  provided,  how- 
ever,  that  the  said  Frederick  Newton  Judson  shall  only  act  as 
executor  and  trustee  until  my  son  Joseph  reaches  the  age  of 
thirty  years,  and  I  direct  that  the  power  of  removal  given  under 
my  said  will  shall  not  extend  to  the  execuiors  and  trustees 
appointed  by  this  codicil/' 

The  third  clause  of  the  codicil  provides  a*  follows : 

'^  In  case  the  eaid  Frederick  Newton  Judson  and  J.  Angus 
Shaw,  or  either  of  them,  shall  decline  to  act  as  executors  and 
trustees,  or,  having  ao  acted,  shall  either  by  death  or  disability 
or  of  his  own  wish,  coase  so  to  act,  then  I  nominate  and  appoint 
Robert  Weeks  De  Forest,  of  New  York,  lawyer,  as  executor  and 
trustee  of  my  said  will  in  place  of  the  said  Frederick  Newton 
Judson  or  J.  Angus  Shaw,  so  ceasing  to  act." 

The  fourth  clause  of  the  codicil  provides  as  follows: 

'^  I  give  and  bequeath  to  the  said  Charles  Evans  Hughes  the 
sum  of  one  hundred  thousand  dollars  ($100,000),  to  the  said 
Frederick  Newton  Judson  the  sum  of  fifty  thousand  dollars 
($50,000),  to  the  said  J.  Angus  Shaw  the  like  sum  of  fifty 
thousand  dollars  ($50,000)  and  to  the  said  Robert  Weeks  De 
Forest  the  like  sum  of  fifty  thousand  dollars  ($50,000),  to  be 
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received  and  accepted  hy  them  respectively  in  lieu  of  commis- 
sions as  executors  and  trustees,  and  I  direct  that  no  compensa- 
tion or  commidsion  as  such  shall  be  paid  to  them  except  that  in 
the  case  of  the  trusts  created  under  my  said  will  this  provision 
shall  not  apply  to  the  commissions  allowed  by  law  for  receiving 
And  paying  out  the  income  of  the  respective  trust  funds  and  I 
direct  that  no  bond  or  other  security  shall  be  required  from 
them." 

Judson  having  elected  to  claim  his  regular  commissions  by  his 
filing  the  reununciation  of  the  specific  compensatian  bequeathed 
bim  as  above,  it  is  contended  that  he  has  disqualified  himself  to 
act  as  executor  and  trustee  under  the  following  provisions  of 
article  VIII  of  the  third  codicil,  dated  May  11,  1910: 

^*  In  case  Frederick  JT.  Judson  or  J.  Angus  Shaw  or  Robert 
Weeks  De  Forest  shall  fail  to  act  as  executor  or  trustee  in  the 
respective  cases  and  under  the  respective  limitations  prescribed 
ill  said  codicil  of  January,  1910,  and  in  case  said  Harrington 
Putn'am  shall  not  act  in  place  of  Charles  E.  Hughes,  then  I 
appoint  the  said  Harrington  Putnam  to  be  executor  and  trustee 
in  the  place  of  said  Judson,  Shaw  or  De  Forest,  as  the  case  may 
be." 

It  is  urged  that  the  words  "  under  the  respective  liniitations 
prescribed  in  said  codicil  of  January,  1910,"  have  reference  to 
the  limitation  on  the  compensation  of  Judson  as  executor  and 
trustee ;  that  this  limitation  is  emphasized  by  the  provision  of  the 
second  and  third  codicils  quoted  above,  providing  for  the  sub- 
stitution of  Robert  Weeks  De  Forest  and  Harrington  Putnam  as 
executors  and  trustees  in  case  Judson  ''  shall  fail  to  act  *  *  * 
imder  the  respective  limitations,"  etc. 

The  petitioiK^r  claims  that  the  word  "  limitations,"  as  used 
above,  was  intended  by  the  testator  to  refer  to  the  specific 
bequest  of  $50,000  to  Judson  in  lieu  of  commissions,  and  that 
Judson's  acceptance  of  the  compensation  fixed  by  the  tes^tator'  is 
in  the  nature  of  a  condition  precedent  to  his  appointment  and 
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contimianoe  in  offioe  as  executor  and  trustee.  In  this  connec- 
tion it  is  necessary  to  examine  the  will  and  codicils  to  see  if,  as 
a  matter  of  law,  the  testator  did  actually  impose  such  a  limita- 
tion on  the  compensation  of  Judson  that  his  qualification  as  ex- 
ecutor and  trustee  and  his  performance  of  duties  as  such  neces- 
sarily implied  his  irrevocable  acceptance  of  the  amount  be- 
queathed him  as  specific  compensation. 

In  my  opinion  there  is  no  such  limitation  upon  Judson's 
right  to  act  as  executor  and  trustee.  Under  the  provisions  of  the 
will  and  codicils  Judson  und'oubtedly  had  the  right  to  elect  be- 
tween the  specific  compensation  bequeathed  him  and  his  regular 
commissions  as  executor  and  trustee.  (Matter  of  Arkenburgh, 
38  App.  Div.  473.)  If  the  testator  intended  to  make  Judson's 
appointment  oanditional  upon  his  acceptance  of  the  limited  com- 
pensation, that  intention  was  niot  expressed  in  the  clear  and 
precise  language  used  everywhere  else  in  the  will  and  codicils. 
I  believe  the  only  reasonable  interpretation  of  the  word  "  limita- 
tions," as  need  in  the  codicil  of  May  11,  1910,  regarding  S'udson, 
ip  that  the  testator  referred  only  to  the  fact  that  Judson,  unlike 
almost  all  of  the  others  named  as  executors  and  trustees,  was  to 
serve  only  until  testator's  son  Joseph  reached'  the  age  of  thirty, 
and  was  not  given  the  power  of  removal  like  most  of  the  others 
f codicil  of  January  17,  1910).  As  Judge  Bartlett  said  in 
Matter  of  Arkenburgh  (supra) :  "  Persons  who  make  wills  are 
supposed  to  know  the  law ;"  and'  it  must  be  assumed  that  the 
testator  knew  that  Judson  could  have  acted  as  executor  and 
trustee  and  collect  the  usual  commissions,  notwilihstanding  the 
provision  foir  specific  compensation.  A  perusal  of  the  will  and 
codicils,  an«d  a  study  of  the  clear,  precise  and  unambiguous 
language  employed  throughout  the  will  and  codicils  make  it 
plain  tliat  if  the  testator's  intention  had  been  as  asserted  by  the 
petitioner  herein  it  would  have  been  phrased  in  language  whose 
meaning  would  be  plain  and  immistakable 

Decreed  accordingly.  ' 
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Matter  of  Proving  the  Last  Will  and  Testament  of  Amelia 

Gerteude  Cutter,  Deceased. 

\8urrogat€*8  Court,  New  York  County,  March,  1915.) 

Wills — When   Pbobate   Denied— Testamentary   Capacity — ^Burden  ow 
Proof. 

Where  the  uncontradicted  facts  show  that  at  the  time  of  the  making 
of  her  alleged  last  will  testatrix  was  a  diseased,  drug-eating,  dying  old 
woman,  and  because  of  bodily  and  mental  infirmities  and  hef  absolute 
seclusion  in  her  own  house  was  practically  prevented  from  receiving 
independent  and  unselfish  advice,  and  it  appears  also  that  her  habitual 
use  of  morphine  and  codein  in  large  quantities  continued  up  to  within 
a  day  or  two  of  her  death  which  was  less  than  a  month  after  the  ex- 
ecution of  the  alleged  will,  which  was  the  third  one  made  by  her  during 
the  last  nine  months  of  her  life,  and  by  which  she  disposed  of  an  estate 
of  over  a  million  dollars  in  value,  probate  will  be  denied  on  the  ground 
that  proponents  have  not  sustained  the  burden  of  proof  of  clearly  and 
satisfactorily  showing  that  at  the  time  of  executing  the  will  teatatrix 
had  testamentary  capacity  and  that  the  instrument  expressed  the  free 
and  un trammeled  will  of  a  capable  testatrix. 

Proceedings  upon  the  contested  probate  of  a  will. 

Miller,  King,  Lane  &  Trafford  (Perry  D.  TraflFord,  of  coun- 
sel), for  George  Ramsey  and  W.  McMaster  Mills. 

Woodford,  Bovee  &  Butcher  (Gormley  J.  SprouU,  of  counsel), 
for  Euretta  Flagg. 

DeGroot,  Kenyon  &  Huber,  for  Elizabeth  G.  Buckley. 

John  McG.  Goodiale,  special  guardian  for  John  Walls. 

A.  Perry  Osbom,  special  gu-ardian  for  unknown  infants,  etc. 

Satterlee,  Canfield  &  Stone,  for  Mary  Patten. 
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Merle  I.  St  J<Am,  for  John  Leut,  Elizabeth  Buckley  and 
Gteorge  W.  S.  Lent. 

The  Attorney-General  of  State  of  New  York,  for  unknown 
beneficiaries. 

DeForeat  Brotbers,  for  Presbyterian  Hospital. 

(George  S.  IngraiLam,  for  Methodist  Episcopal  Hospital. 

O^Brien,  Malevinski  &  DriscoU,  for  James  H.  Montgomery. 

J.  Mayhew  Wainright,  for  American  Society  for  the  Preven- 
tion of  Cruelty  to  Animals. 

m 

Cornelius  J.  Sullivan,  for  New  York  Society  for  the  Preven- 
tion of  Cruelty  to  Children. 

Richard  B.  Kelly,  for  Methodist  Episcopal  Church  Home. 

Kendall  &  Herzog,  for  Hospital  for  Deformities  and  Joint 
Diseases. 

CoHALAN,  S. —  Henry  T.  Cutter,  a  large,  if  not  the  largest, 
stockholder  in  the  drug  house  of  Hegeman  &  Co.,  and  his  wife, 
Amelia  G.  or  A.  Gertrude  Cutter,  lived  for  about  thirty-eight 
years  in  a  large  old-fashdoned  comer  house  at  No.  781  Lexington 
Avenuo,  in  this  city.  The  house  was  sumptuously  fuTuished 
with  (as  one  witness  described  it)  "  the  best  that  money  oould 
buy."  In  this  home  Mrs.  Cutter  gave  many  enitertainments. 
Her  own  and  hco*  husband's  relatives  were  received  there  by  her. 
They  seemed  to  be  interested  in  her  and  sihe  in  them.  The 
Cutters  h-ad'  no  children.  Up  to  about  the  ksrt;  ten  years  of  her 
life  Mrs.  Cutter  lived  ae  women  in  her  circumstances  usually  do. 
She  had  serv^ints  and  entertained  her  friends  "  in  style,''  asi  one 
witness  expressed  it.    She  dressed  well,  even  extravagantly.  She 
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attended  the  opera  and  the  theatre.  She  hed  horses,  employed  a 
coachman  and  wenft  driving  regularly.  She  gave  to  her  toilet 
and  appearance  the  oare  and  to  the  amenities  of  social  inter* 
course  the  attention  that  is  iiatnrally  expected  from  a  woman  of 
refinement.  When  Cutter  was  about  seventy-five  yeare  old,  his 
wife  then  being  about  sixty-five  years  of  age,  a  change  came  over 
their  habits  and  method  of  living.  Mrs  Cutter  abandoned 
largely  her  social  interests  and  duties.  She  lost  her  interest  in 
the  niceties  of  d-pees.  She  gave  up  her  attendance  at  the  opera, 
disposed  of  her  horses,  discontinued  her  entertainments  and  dis- 
charged her  servants.  Eventually  Cutter  and  she  became  prac- 
tically recluses,  almost  unattended.  In  1913  we  find  that  ihey 
had  reached  a  condition  where  they  lived  by  themselves,  using 
only  two  rooms  and  a  pantry  on  the  second  floor  of  their  house, 
at  Xo.  781  Lexington  Avenue,  their  only  attendant  being  a 
fumaceman  named  "  Beamish."  His  attention  to  the  old  couple 
was  irregular,  owing  to  an  unfortunate  addiction  to  drink.  Mrs. 
Cutter,  at  times  aesited'  by  "  Beamish,"  prepared  the  meals  for 
the  household  on  a  two-burner  gas  stove  in  a  pantry  or  passage- 
way between  tlhe  living  room  and  the  sleeping  room  on  the  second 
floor  of  the  house. 

After  a  serious  illness  Cutter  died  January  20,  1914,  about 
two  months  prior  to  the  execution  of  the  paper  herein  pro- 
pounded. At  the  time  of  his  death  he  was  eighty-three  or 
eighty-four  years  of  age.    He  was  helpless,  feeble  and  diseased. 

The  upstairs  rooms  of  the  house  were  always  in  great  disorder. 
Except  for  the  basement,  the  other  parts  of  the  bouse  were  kept 
locked.  During  this  period  the  aforementioned  "  Beamish " 
looked  after  matters  generally  and  attended  to  the  furnace  and 
marketing  (when  be  was  not  too  drunk  to  do  eo).  There  was 
no  otber  servant.  "  Beamish  "  called  in  the  morning  and  ob- 
tained admission  to  the  house  by  the  use  of  a  key  which  Mrs. 
Cutter  let  down  on  a  string  from  a  front  window  on  the  seoond 
floor  of  the  house.    Empty,  unclean  milk  bottles,  milk  bottles  in 
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which  the  milk  had  soured,  empty  and  partly  filled  cans,  old 
vq^tables,  scraps  of  food  which  had  not  been  eaten,  used,  un* 
washed  dishes,  soiled  clothing,  old  rags  and  unclean  vessels  were 
scattered  about  the  rooms  or  put  away  in  the  closets  Mrs. 
Cutter  was  averse  to  taking  a  bath  or  to  h.aving  her  body  touched 
with  water.  She  wore  the  same  dress  and  petticoat  and  the  same 
nigktgo^vn  for  the  last  two  weeks  of  her  life;  in  fact  from 
January  to  March  these  articles  of  clothing  seem  to  h*ave  been 
worn  by  her  continfuously,  and  were  always  soiled  and  unkempt. 
She  wore  her  hair  hanging,  uncombed  and  unkempt.  She  ate 
raw  oysters  out  of  a  pail  with  her  fingers.  When  Cutter  lay 
dying  on  the  bed  in  January,  1914,  Loretta  McLaughlin,  a 
seamstress,  who  remained  in  the  house  with  Mrs.  Cutter  the 
last  night  of  Cutter's  illness  and  for  a  short  time  after  his  death, 
suggested  to  her  that  she  moisten  Cutter's  lips.  Mrs.  Cutter 
declined  to  do  so  and  told  Miss  McLaughlin  she  could  do  so  if 
she  wished  to,  but  that  she,  Mrs.  Cutter,  was  going  to  fix  up  the* 
parlor  for  the  funeral,  which  she  then  proceeded'  to  do.  The 
night  before  Cutter  died  Miss  McLaughlin  stated  to  her  that  her 
husband  was  dying  anid  suggested  that  sihe  sleep  that  night  on  » 
couch  in  the  living  room.  Mrs.  Cutter  refused  to'  do  this,  and 
said  she  wae  going  to  sleep  with  "  Bubby ;  "  whereupon  she  got 
into  bed  with  the  dying  man  and  spent  the  night  there.  The 
next  day  Cutter  died.  Mrs.  Cutter  stated  to  Miss  McLaughlin 
that  she  was  afraid  he  would  haunt  her,  owing  to  the  fact  that 
she  had  kicked  him  the  night  before  he  died  because  he  had 
threshed  around  in  thie  bed  and  bothered  her.  During  Cutter's 
illness,  and  in  spite  of  the  fact  that  he  was  worth  upwards  of 
$1,500,000,  Mrs.  Cutter  failed  to  call  in  a  trained  nurse  or  an 
atteOidant  to  wait  on  him.  She  had  "  Beamish "  cut  a  hole 
dirough  the  maittress,  upon  which  Cutter  lay  ill,  and  placed  rags 
on  the  floor  undernealdi  the  bed  to  receive  the  excremen/t  from 
bim.  The  day  of  Cutter's  funeral  Miss  McLaughlin  offered  to 
assist  Mrs.  Cutter  in  dressing  for  the  funeral.    She  refused  to 
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take  off,  or  permit  tx)  be  taken  off,  the  soiled  nightgown  she  was 
wearing,  and  put  on  her  outer  clothing  over  this  nightgown. 
After  Cutter's  dieath  Miss  McLaughlin  rennained  with  Mr. 
Cutter  for  a  few  d'ays.  When  Miss  McLaughlin  left,  ^^  Beam- 
ish," the  man  of  all  work,  used  to  dress  and  undress  Mrs.  Cutter 
and  used  to  take  her  to  the  bathroom.  After  the  making  of  the 
will  of  March  twenty-firet,  Mrs.  Jaeger,  the  wife  of  a  neighbor- 
hood grooer,  came  in  and  looked  after  Mrs.  Cutter  as  best  she 
could  until  the  death  of  testatrix  on  April  3,  1914.  "  Beamish  " 
and  Mrs.  Jiaeger  were  the  only  nurses  Mrs.  Cutter  bad  in  her 
last  illiiess.  During  this  period  there  were  filth  and  ordure  on 
the  floor,  on  the  ehaim  and  in  the  vessels  which  were  left  unclean 
in  the  upstairs  rooms.  Mrs.  Cutter  objected  to  having  the 
windows  open,  and  the' rooms  always  had  a  foul  odor,  due  to 
their  unsanitary  condition. 

In  one  of  these  rooms  she  received  visits  from  Ramsey,  Mills, 
Tichenor,  Bradner,  Frauenthal  and  other  actual  arid  potential 
beneficiaries.  In  one  of  these  rooms  the  paper  propounded  for 
probate  was  signed.  Testatrix  suffered  from  cancer  of  the 
uterus,  chronic  nephTitis,  toxemic  poisoning,  due  to  obstruction 
of  the  bowels,  general  lanemia  and  arterio  sclerosis.  During  this 
period  she  habitually  took  large  quantities  of  morphine  and 
oodein.  She  used  these  drugs  up  to  within  a  day  or  two  of  her 
death.  Thefre  is  no  evidence  that  the  doctors  ever  attempted  to 
procure  for  her  la  trained  nurse,  nor  did  Ramsey,  Mills  oar 
Tiohenor  ever  attempt  to  bring  in  a  trained  nurse  to  take  charge 
of  this  dying  and  suffering  old  woman.  In  spite  of  the  filthy 
condition  of  her  bed  land  clothing  and  though  one  of  these  doc- 
tors was  a  beneficiary,  and  must  have  been  aware  of  her  condi- 
tion, she  waa  not  removed  to  a  hospital,  where  she  would  be 
forcibly  bathed,  nor  was  any  action  taken  in  her  behalf  which 
common  humanity  would  require.  Was  this  because,  as  one  of 
the  witnesses  said,  Mre.  Cutter  was  "  cranky  "  and  would  not 
rabmit  to  the  ministrations  of  a  trained  nurse,  or  was  it  because 
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the  beiieficiariies  in  the  propound*ed  paper  desired  no  outside  in- 
terferaaoe  witih  the  scheme  that  had  been  ooncocted  by  them  to 
divide  annnig  themBelves  an  estate  whidi  may  amount  to  up- 
wards of  $1,500,000  ?  Their  sole  ambition  seems  to  have  been 
to  gert  the  largest  possible  bequest  from  Mrs.  Cutter ;  their  sole 
endeavor  to  vie  with  each  other  in  attempting  to  obtain  the  last 
will  signed  by  this  diseased,  drug-eating,  dying  old  womam.  On 
March  21,  1914,  to  the  house  above  described  came  Ramsey 
and  the  attorney  for  proponents  to  have  the  propounded  paper 
signed  by  >this  womian.  With  them  came  the  dimftsman  of  the 
will,  the  witnesses  —  Olney,  a  clerk  in  said  attorney's  office; 
Liodermann,  a  clerk  in  the  Union  Trust  Company,  of  which 
Mills  was  a  vice-president;  Gibney,  another  clerk  in  the  same 
bank,  and  Eckstein,  an  employee  of  a  drug  company  in  which 
Ramsey  had  an  intepest.  Olney  came  at  the  direction  of  his 
employer ;  Lindermann  and  Gibney  by  direction  of  Mills,  and 
Eckstein  by  telephonic  direction  of  Ramsey.  They  were  ad- 
mitted by  "  Beamish  "  and  brought  downstairs  to  the  basement. 
Tichenor,  a  beneficiary  in  the  propounded  paper,  was  at  that 
time  closeted  with  Mrs.  Cutter.  Ramsey  told  "  Beamish  "  not 
to  tell  Tichenor  that  he  (Ramsey)  was  in  the  house.  When 
Tichenor  left  the  house  Ramsey  went  upstairs.  He  returned  in 
a  few  minutes  and  invited  the  draftsman  and  the  proposed  wit- 
nesses to  the  will  to  come  with  him  to  the  living  room  of  Mrs. 
Cutter.  They  found.  Mrs.  Cutter  propped  up  on  a  couch, 
wrapped  in  blankets.  The  attorney  read  the  will  to  her.  As  the 
different  clauses  were  read  she  nodded  or  said  "  yes."  When 
the  clause  was  read,  bequeathing  the  residuum  of  the  estate  to 
Ramsey  and  Mills,  to  divide  among  such  charities  as  they  saw 
fit,  she  rem'arked  that  she  did  not  know  about  the  charities  or 
words  to  'tbait  effect  She  was  told  that  most  of  the  legacies  were 
the  same  as  those  in  her  husband's  will.  She  said  her  husband^s 
will  was  a  ^'  jumbled-up  mess  "  and  that  she  did  not  understand 
her  husband's  will  anyway.     The  draftsman  of  the  will  and 
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attorney  for  proponents  was  evidently  not  aware  of  Ramsey's 
anxiety  to  get  tbe  last  possible  will  from  tihe  testatrix,  nor  did 
lie  appreciate  the  rivalry  between  Frauenthal,  Tichenor  and 
Kamsey  as  to  which  of  them  would  procure  the  last  favorable 
will  from  tbe  decedent.  It  appears  that  he  made  no  particular 
inquiry  or  observation  as  to  whether  or  not  the  paper  signed  by 
Mrs.  Cutter  on  March  twenty-first  was  in  reality  tbe  free,  un- 
restrained act  of  a  competent  woman  who,  at  least,  had  an 
opportunity  to  receive  independent  advice.  It  can  be  fairly  in- 
ferred from  the  testimony  that  he  came  to  tbe  house  at  the  re- 
quest of  either  Ramsey  or  Mills,  not  at  the  request  of  the  testa- 
trix. 

Here  in  the  Kving  room  on  March  21,  1914,  Mrs.  Cutter 
signed  the  paper  propounded  for  probate;  it  was  also  signed  by 
the  subscribing  witnesses,  and  there  is  no  doubt  that  what  might 
be  called  the  mechanics  of  executing  a  will  were  gone  through 
with  a  proper  regard  for  the  forms  of  law. 

The  propounded  paper  is  the  third  will  made  by  Mrs.  Cutter 
during  the  last  nine  months  of  her  life.  In  August,  1913, 
Tichenor  supervised  the  execution  of  a  will  in  which  Mrs. 
Cutter  bequeathed  to  him  a  legacy  of  $500,000.  On  March  11, 
1914  (ten  days  prior  to  the  execution  of  the  will  propounded 
for  probate  herein),  Frauenthal's  attorney,  Mr.  Kendall,  pre- 
pared a  will.  In  this  will  Tichenor's  l^aoy  was  cut  to  $50,000 
and  the  residuary  estate  (which  may  amount  to  $700,000)  was 
left  to  an  institution  of  which  Frauenthal  is  the  head.  Tichenor 
was  unaware  of  the  execution  of  the  will  of  March  elevenith,  or 
the  one  offered  for  probate  herein.  In  these  two  wills  Ramsey 
and  Mills  are  given  legacies  of  $200,000  and  $100,000,  respeetr 
ively. 

In  the  will  now  being  contested,  which  is  dated  March  21, 
1914,  and  with  the  drawing  and  execution  of  which  neither 
Frauenthal  nor  his  attorney  nor  Tichenor  was  connected,  a 
material  change  is  made  in  the  disposition  of  the  residuary 
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estate.  In  this  last-mentioned  will  the  residuary  estate  is  be- 
queathed to  Ramsey  and  Mills  in  trust  to  give  to  snch  charities 
as  tbey  prefer.  Frauenthal's  institution,  the  residuary  legatee 
in  tJie  will  of  March-  eleventh,  receives  a  legacy  of  $25,000 
in&tefid  of  the  residuary  estate. 

It  is  fairly  evident,  therefore,  that  during  the  last  montihs  of 
her  life  testatrix  was  apt  to  favor  in  her  will  whoever  procured 
and  supervised  the  execution  thereof.  There  is  testimony  show- 
ing that  Ramsey  was  dissatisfied  with  the  will  of  March  11, 
1914,  in  which  Frauenthal's  institution  was  the  chief  benefici- 
ary. Ramsey  said  the  will  of  March  eleventh  was  illegal  and 
would  not  stand  a  test  in  a  court  of  law.  He  called  on  Kendall, 
the  attorney  who  drew  this  will,  and  asked  him  to  have  Mrs. 
Cutter  execute  a  codicil  making  a  bequest  to  a  charity  in  which 
Mrs.  Ramsey  was  interested.  It  appears  that  Ramsey  had 
charge  of  the  execution  of  the  propounded  paper.  Ramsey  pro- 
cured the  four  witnesses;  Ramsey  made  arrangements  for  the 
witnesses  to  attend  the  house;  Ramsey  had  charge  of  the  party 
at  the  house;  Ramsey  gave  instructions  to  "Beamish,"  and 
Ramsey  brought  the  witnesses  to  Mrs.  Cutter's  room. 

The  testimony  leaves  no  doubt  that  Mrs.  Cutters's  mind  had 
become  greatly  ^veakened  during  the  last  few  months  of  her  life. 
There  can  likewise  be  no  deubt  that  during  this  period  her  mind 
was  constantly  drugged  by  the  morphine  and  codein  she  was  in 
the  habit  of  taking.  During  this  period  Ramsey,  Mills  and 
Tichenor  were  frequent  visitors  at  the  house.  Tichenor  bought 
chops  for  her  at  a  neighborhood  butcher  store.  He  sometimes 
attended  to  the  furnace.  Ramsey,  not  to  be  outdone,  brought 
chickens  to  her. 

The  two  persons  who  appear  to  have  been  most  kind  to  her, 
"  Beamish  "  and  Mrs.  Jaeger,  are  not  remembered  in  the  will 
although  she  had  promised  Mrs.  Jaeger  two  houses  and  stated 
that  she  would  remember  "  Beamish  "  in  her  will. 

Various  experts  gave  testimony  for  the  proponents  and  for  the 
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contestants  oonceming  the  testamentary  oapacity  of  the  deceased. 
1  shall  only  refer  to  the  testimony  of  the  proponents'  experts. 
Dr.  Jeliffe,  for  the  proponents,  testified  that  the  effect  of  taking 
drugs,  such  as  acetanilid,  codein  and  morphine,  would  tend  to 
make  Mrs.  Cutter  inattentive  and  cause  her  to  show  less  interest 
in  what  went  on  about  her.  He  said  that  this  inattention  and 
lack  of  interest  might  also  extend  to  other  things  besides  im- 
mediate surroundings.  Dr.  Gregory,  the  proponents'  other 
alienist,  was  of  the  opinion  thiat  the  testatrix  had  testamentary 
oapacity  to  make  the  will  offered  for  probate  because  it  was 
not  an  entirely  new  will ;  "  that  she  had  made  wills  before  and 
that  this  will  in  a  way  was  in  harmony  with  her  previous  wills." 
He  said:  "  Q.  Then  if  this  had  been  a  new  proposition,  a  new 
question  and!  a  new  will,  could  she  have  had  intelligence 
enough  to  attend  to  it  ?  A.  It  would  have  been  difficult  for  her, 
a  sick  person,  to  transact  an  entirely  new  business'  in  that  condi- 
tion." And  further:  "  If  we  assume  that  she  made  a  will  that 
day  that  was  entirely  different  and  that  she  mentioned  many 
individuals  who  were  new  to  her  that  had  no  connection  with  the 
previous  will,  I  should  say  that  it  would  be  very  difficult  for  her 
to  do  that  because  of  her  physical  sickness." 

The  will  offered  for  probate  is  not  a  simple  will.  It  contains 
the  names  of  many  legatees  with  legacies  of  various  amoimts. 
There  are  several  provisions  that  require  considerable  intelli- 
gence to  grasp.  The  'testimony  of  proponents'  own  alienist,  Dr. 
Gregory,  is  to  the  effect  that  the  testatrix  was  unable  to  com- 
prehend the  contents  of  the  will  as  a  new  proposition.  Pro- 
ponents' witnesses  testified  that  t}ie  deceased  said  at  the  time 
of  the  execution  of  the  will  that  her  husband's  will,  which  the 
later  wills  followed  in  part,  was  a  "  jumbled-up  mess."  This 
would  indicate  that  at  the  time  of  executing  the  paper  pro- 
pounded the  testatrix  was  unable  to  understand  the  wills  upon 
which  the  last  will  was  based.  There  is  a  material  change  be- 
tweeni  the  will  of  March  11,  1914,  and  the  will  of  March  21, 
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1914.  Dr.  Frauenthal's  hospital  is  cut  down  from  a  possible 
$700,000  to  a  legacy  of  $25,000,  and  the  difference  is  handed 
over  to  Biamsey  and  Mills  to  distribute  to  whatever  charities 
they  prefer.  There  is  nothing  to  explain  this  change  of  testa- 
ment-ary  inljention  except  a  possible  motive  of  cupidity  on  the 
part  of  Ramsey. 

The  above  facts  s-how  this  to  be  a  ease  having  all  the  ordinary 
indications  of  fraud.  The  uncontradicted  facts  show  that  the 
deceased  had  become  greatly  weakened  in  mind  and  body.  She 
was  of  advanced  age  and,  because  of  her  bodily  and  mental 
infirmities  and  her  absolute  seclusion,  was  practically  prevented 
from  receiving  independent  and  unselfish  advice.  Her  easy 
accessibility  to  the  approach  of  designing  men,  together  with  the 
other  remarkable  features  and  circumstances  of  the  case,  oast 
upon  the  proponents  a  heavy  burden  to  show  clearly  and  satis- 
factorily that  at  the  time  of  executing  the  paper  propounded 
herein  the  testatrix  had  testamentary  capacity  and  that  such 
paper  expresses  the  free  and  untrammelled  will  of  a  capable 
testatrix.  Without  any  further  discussion  of  the  principles  of 
law  involved  I  will  say  that  I  am  not  satisfied  that  the  pro- 
ponents have  discharged  that  burden  and  I  will,  therefore,  deny 
probate  to  the  paper  propounded  as  the  last  will  and  testament 
of  the  deceased. 

Probate  d^ed. 


94      SURROGATES'  COURT  REPORTS. 

Matter  of  the  Eartate  of  Gertrude  Vosseler,  Deceased'. 

{Surrogate'B  Court,  New  York  County,  Ua/rch,  1915.) 

WiLUB — Whkn  Deolabations  of  Testatrix  Inadmissible  as  Evidenob  or 
Testamentabt  Intention — Pbesumftion  that  Testamentabt  Gift  ib 
Absolute  Unless  Qualified  bt  Wobos  of  Qift — ^Wobds  of  Limitation 
— Heibs  and  Assigns. 

(Jnlesa  a  will  is  ambiguous  or  equivocal  the  declarations  of  the 
testatrix  to  the  draftsman  of  the  will  are  inadmissable  as  evidence  of 
testamentary  intention. 

Where  a  residuary  estate  was  given  to  four  persons,  one  of  whom 
was  Mrs.  H,  a  sister-in-law  of  testatrix,  ''their  heirs  and  assigns,  to 
have  and  to  hold  the  same  to  their  own  use,  benefit  and  behoof  forever, 
share  iind  share  alike,  per  stirpes  and  not  per  capita/'  the  gift  to  Mrs. 
H  will  be  regarded  as  absolute  and  not  as  substitutional,  and  lapsed  upon 
her  dying  before  testatrix. 

The  presumption  is  that  a  testamentary  gift  is  absolute  unless 
clearly  qualified  by  the  word«  of  gift. 

Before  the  Revised  Statutes  the  doctrine  of  lapse  applied  indiscrimi- 
nately to  gifts  with  and  without  words  of  limitation  to  heirs  or  to 
heirs  of  the  body,  and  it  also  applied  equally  to  gifts  of  personalty 
even  where  words  of  limitation  to  executors  or  administrators  had 
followed  a  bequest  to  a  person  deceased  before  the  will  took  effect. 

The  Revised  Statutes  (2  Rev.  Stat.  66)  saved  devises  and  bequests 
to  a  particular  child  or  other  specified  descendant  of  testator  and  did 
not  refer  to  devises  and  bequests  to  any  other  person,  and  the  disposi- 
tion of  testatrix's  residuary  estate  did  not  come  within  those  classes  of 
devises  and  bequests  to  which  the  doctrine  of  lapse  does  not  apply. 

The  devise  under  the  residuary  clause  was  not  to  a  class  but  rather 
to  the  devisees  named  and  cannot  be  construed  as  intending  to  vest  a 
life  estate  in  the  named  beneficiaries  and  a  remainder  to  their  heirs. 

Proceedixg  construing  will  of  testatrix  upon  the  accounting 
of  the  administratrix  with  the  will  annexed. 

Graham  &  Steren/son,  for  Caroline  M.  Tamargo,  administra- 
trix. 

William    Dunoan    Cameron,    special   guardian    for   Charles 
Manke  and  Joseph  Manke. 
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J.  Robert  Rubin,  special  guardian  for  William  Bourdet. 

Root,  Clark,  Buckner  &  Rowland  (Qrenville  Clarke  and  Silas 
W.  Howlund,  of  counsel),  for  Annie  Miller  land  Edward 
Bourdet,  adult  heirs  of  Mrs.  Helbig. 

Morris  Grossman  (Benjamin  H.  Messier,  of  counsel),  for 
respondents  Joseph  Manke  et  al. 

Fowi^R,  S. —  The  construction  of  the  will  of  testatrix  be- 
comes necessary  upon  the  accounting  of  the  administratrix  cum 
iestamenlo  annexo.  The  third  paragraph  of  the  will  reads  as 
follows : 

"  Third.  I  give,  devise  and  bequeath  all  the  rest,  residue 
and  remainder  of  my  estate,  both  real  and  personal,  of  whatever 
name  or  kind,  and  wheresoever  the  same  may  be  or  is  situated, 
which  I  now  own,  am  seized  or  posseted  or  otherwise  interested 
in,  or  which  I  may  at  any  time  hereafter  acquire  and  be  in- 
terested in,  unto  the  following  named  persons,  viz :  My  brother- 
in-law,  Jacob  Voseeler ;  my  niece,  Lena.  Damaroo,  nee  Meixmer ; 
my  sister-in-law,  Mrs.  Helbusch,  nee  Vosseler,  and  my  sister-in- 
law,  Mary  Vosseler,  the  two  last  named  being  residents  now  or 
late  of  tihe  City  of  New  Orleans,  La.,  their  heirs  and  assigns, 
to  have  and  to  hold  the  same  for  their  own  use,  benefit  and 
behoof  forever,  share  and  share  alike,  per  stirpes  and  not  per 
capita," 

Mrs.  Helbig,  a  sister  of  the  testatrix's  husband,  raisnjamed 
"  Helbusch  "  in  the  will,  predeceased  the  execution  of  the  will, 
but  whether  this  was  known  to  the  testatrix  is  uncertain,  and 
for  the  purpose  of  this  case  immaterial.  Mrs.  Helbig  left  as 
her  sole  heirs  two  daughters,  both  of  whom  were  living  at  the 
date  of  testatrix's  death.  The  question  in  this  proceeding  is 
whether  these  heirs  took  by  substitution  the  shaire  sought  to  be 
devised   and   bequeathed   to   Mrs.    Helbig  undei'   the  will,   or 
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whether  the  devise  and  bequest  to  Mrs.  Helbig  was  absolute  and, 
therefore,  lapsed. 

The  heirs  of  Mrs.  Helbig  ask  leave,  if  necessary,  to  introduce 
certain  declarations  of  testatrix  made  to  the  draftsman  of  ber 
will  as  evidence  of  her  testamentary  intention.  Such  declara- 
tions  are  generally  inadmissible  for  the  purpose  of  construing 
a  will  (Re^Tiolds  v.  Robinson,  82  X.  Y.  106 ;  Mann  v.  Mann, 
14  Johns.  1),  unless  it  is  ambiguous  or  equivocal  (Ritch  v. 
Hawxhurst,  114  X.  Y.  512);  but  the  nature  of  the  extrinsic 
evidence  is  then  restricted  bv  rules  not  now  uncertain  in  their 
limitations.  The  main  question  on  tbis  will  is  whether  the 
daughters  of  Mrs.  Helbig  were  intended  to  take  by  substituti<Hi 
the  share  of  their  predeceased  mother  in  the  residuary  estate  of 
testatrix,  or  whether  the  gift  to  their  mother  was  absolute  and 
lapsed  by  reason  of  the  death  of  Mrs.  Helbig  before  testatrix. 
This  question  is  one  of  construction  on  the  face  of  the  will,  and 
no  extrinsic  evidence  of  intention  seems  proper  or  competent 
under  the  authorities. 

First,  is  the  gift  to  Mrs.  Helbig,  her  heirs  and  assigns^ 
absolute  or  substitutional  ?  The  language  of  the  will  now  before 
me  is  peculiar.  By  the  third  clause  testatrix  gives  the  residuary 
of  her  estate  to  four  persons  (one  of  whom  is  Mrs.  Helbig), 
'^  their  heirs  and  assigns,  to  have  and  to  hold  the  same  to  their 
own  use,  benefit  and  behoof  forever,  share  and  -share  alike,  per 
stirpes  and'  not  per  capita/'  The  words  "  heirs  and  assigns," 
standing  alone,  would  undoubtedly  be  regarded  as  words  of 
limitation,  and  not  as  importing  a  substitution.  (Bolles  v. 
Bacon,  3  Dem.  43;  Matter  of  Wells,  113  X.  Y.  396.)  It  is 
admitted  that  if  the  gift  had  been  to  Mrs.  Helbig,  her  heirs  and 
assigns,  it  would  undoubtedly,  under  the  authorities,  have  been 
absolute  and  defeated  by  her  death  prior  to  testatrix.  But  it  is 
insisted  that  the  words  '^  heirs  and  assigns  "  do  not  stand  alone 
in  the  limitation,  as  the  will  goes  on  to  provide  that  the  four 
persons  specifically  named    (including  Mrs.   Helbig),   "  their 
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heirs  and  aesigns,"  are  "  to  have  and  to  hold  the  same  for  their 
own  sake,  benefit  and  behoof  forever,  shaire  and  sfhare  alike,  per 
stirpes  and  not  per  capita."  Counsel  argues  that  to  hold  that 
the  words  "  per  stirpes  and  not  per  capita  "  aore  to  be  disp^arded 
or  given  no  effect  at  all  would  ignore  that  cardinal  rule  of  con- 
struction which  requires  all  the  expressions  in  a  will  to  be  given 
effect  or  conisiderartion  whenever  it  is  possible. 

What  the  l^al  effect  of  the  words  "  per  stirpes  and  not  per 
capita  "  in  such  a  limitation  as  that  emplojed  in  Mrs.  Helbig's 
will  does  not  seem  to  be  determined  expressly  in  this  State.  But 
it  is  argued  by  counsel  for  Mrs.  Helbig^s  heirs  that  several  caees 
in  the  later  English  books  afford  analogies  which  should  not  be 
disr^arded  by  the  surrogate.  (Dick  v.  Lacy,  8  Beav.  214; 
Pearson  v.  Stephen,  5  Bligh  [N.  S.],  203.)  I  have  examined 
those  decisions  with  care  and  am  not  convinced  that  their 
reasoning  applies  here.  Those  adjudications  were  constructions 
of  remainder  interests,  which  is  not  the  fact  here. 

Here  the  qualification  of  the  gift,  if  any,  is  continued  in  what 
may  be  called  the  habendum  ctause  and  not  in  the  gift  itself. 
It  seems  to  me  that  this  being  so,  under  the  law  of  this  State, 
the  gift  to  Mrs.  Helbig  is  to  be  regarded  as  an  absolute  gift  to 
her  only  and  not  a  subetitutionial  gift  to  some  one  else  in  the 
event  of  her  death.  The  presumption  of  our  law  is  that  a  testa- 
mentary gift  is  absolute,  unless  it  is  clearly  qualified  by  the 
words  of  gift.  The  qualification  in  this  will  is  not  contained 
in  the  worde  of  gift,  but  in  what  may  be  called  the ''  habendum  " 
clause  beginning  "to  have  and  to  hold  the  same."  Now,  the 
words  of  an  *'  hubendum  "  clause  necessarily  relate  only  to  the 
quantity  of  the  estate  or  interest  the  donee,  Mrs.  Helbig,  herself 
was  intended  to  take.  It  seems  to  me  that  the  true  construction 
of  this  will  is  that  the  bequest  or  devise  to  Mrs.  Helbig  was 
absolute  and  unqualified,  and  that  the  words  following  "  to  have 
and  to  hold  "  in  the  third  clause  of  the  will  do  not  cut  the  gift 
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down  or  make  it  conditional.  If  absolute,  it  is  conceded  that  the 
gift  lapsed  by  reason  of  Mrs.  Holbig's  death  before  testatrix. 
It  is,  perhaps,  unneceesary  to  refer  to  the  doctrines  governing 
lapsed  devises  or  legacies,  except  very  briefly. 

Before  the  Revised  Statut?es  the  doctrine  of  lapse  applied 
indiscriminately  to  gifts  with  and  without  words  of  limitation 
to  heirs  or  to  heirs  of  the  body,  and  it  aliso  applied  equally  to 
bequests  of  personalty,  even  where  words  of  limitation  to  his 
executors  or  administrators  had  followed  the  bequest  to  a  person 
d"cceased  before  the  will  took  eifect.  (Matter  of  Wells,  113 
If.  Y.  403;  Kimball  v.  Chappel,  27  Abb.  X.  C.  437.)  When 
mere  words  of  limitation  and  not  of  substitution  were  added 
to  a  devise  or  beques-t  to  a  person  who  died  before  testator,  they 
did  not  prevent  a  lapse.  (Britt  v.  liigden,  Plowd.  340,  345 ; 
^itedll3X.  Y.  403.) 

The  Revised  Statutes  saved  devises  and  bequests  to  a  particu- 
lar child  or  other  specified  descendant  of  the  testator  and  do  not 
•refer  to  devises  and  bequests  to  any  other  persons.  (2  R.  S.  66.) 
'The  result  is  that  the  common-law  doctrines  concerning  the 
lapse  of  legacies  and  devises  still  prevail  in  respect  to  every 
devise  and  bequest  which  is  not  made  specifically  to  a  child  or 
other  descendant  of  the  testator.  The  disposition  of  the  prop- 
erty of  testatrix  under  the  third  paragraph  of  her  will  does  not 
come  within  those  classes  of  devises  and  bequesfts  to  which  the 
doctrine  of  lapse  does  not  apply.  It  is  not  niecessary  to  refer  to 
these  exceptions  at  length,  except  to  note  that  these  exceptions 
are  fundamental  and  rem^ain  exceptions  at  present. 

It  is  conceded  by  all  the  parties  in  court  that  the  will  of  Mrs. 
Yosseler  cannot  be  construed  as  intending  to  vest  a  life  estate 
in  the  named  beneficiaries  and  a  remainder  in  their  heirs.  The 
devise  is  not  to  a  class,  but  rather  in  fee  to  the  devisees  named. 
As  stated  before,  the  words  ^'  heirs  and  assigns  "  are  mere  words 
of  limitation  and  do  not  import  a  substitution  (BoUes  v.  Bacon, 
3  Dem.  43;  Matter  of  Welk,  113  N.  Y.  396),  and  the  doctrine 
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of  lapse  applies  unless  the  testamentary  gift  was  substitutional, 
wliichi  hold  it  was  not.  The  devise  to  Mrs.  Helbig  having 
lapsed,  testatrix  must  be  deemed  to  have  died  intestate  as  to 
that  part  of  her  estate  which  she  sought  to  dispose  of  for  the 
benefit  of  Mrs.  Helbig.    Settle  decree  accordingly. 

Decreed  accordingly. 


Matter  of  the  Estate  of  Fui^leb  Chenery,  an  Infanit. 

(Surrogate's  Court,  New  York  County,  March,  1916.) 

GUABDIANS — ^WhEN  COMMISSIONS  GbaNTEHD  IN  ACCOBDANCE  WiTH  STATUTE 

— WnEN  Guardian  Not  Entitled  to  Commissions  on  Income  Received 
Each  Yeab — Code  Civ.  Pro.,  §  2753. 

The  commissions  of  a  guardian  must  be  granted  in  accordance  with 
the  statute  in  force  at  the  time  he  accounts. 

Under  section  2753  of  the  Code  of  Civil  Procedure,  which  provides 
that  a  guardian'  who  pays  over  income  as  required  and  renders  an 
annual  account  shall  be  allowed  the  same  commissions  thereon  as  he 
would  be  allowed  on  principal  on  a  judicial  settlement,  and  that  if  he 
does  not  render  such  annual  account  he  shall  be  allowed  on  the 
judicial  settlement  of  his  accounts  commissions  on  the  total  income 
then  payable  to  the  beneficiary,  the  general  guardian  of  an  infant,  who 
was  directed  to  accumulate  the  income  of  a  trust  fund  for  the  benefit  of 
the  ward  and  none  of  the  income  was  ever  paid  to  him,  is  not  entitled 
to  commissions  on*  income  received  each  year,  but  only  on  the  gro8« 
income  received  and  ready  for  payment  to  the  beneficiary  at  the  final 
aeeonntiiig. 

PRocEEDijfG  upon  the  accounting  of  a  general  guardian  of  an 
infant. 

Sullivan  &  Cromwell,  for  petitioner. 

FowLEB,   S. — The  Equitable   Trust  Company,   as  general 
guardian  of  Fuller  Cheneoy,  an  infant,  has  filed  its  account  and 
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asks  that  the  surrogate  allow  it  oommissions  upon  the  annual 
income  from  the  trusft  fund  as  if  such  income  were  paid  out 
each  year  for  the  use  of  the  infant.  The  guardian  was  directed 
to  aocumukte  the  income  for  the  benefit  of  its  ward.  K^one  of 
the  income  has  been/  paid  to  the  infant.  The  disbursements  of 
income  made  by  the  guardian  were  for  personal  taxes  and  coun- 
sel fees  paid  to  counsel  for  the  guardian.  Commissions  must 
be  granted  in  accordiainoe  with  the  law  in  force  at  the  time  of 
the  accounting.  (Naylor  v.  Gale,  73  Hun,  53;  Whitehead  v. 
Draper,  132  App.  Div.  802.)  Section  2753  of  the  Code  of  Civil 
Procedure  provides  that  "  if  *  *  *  a  guardian,  is  required 
to  receive  income  and  pay  over  the  same,  and  such  *  *  * 
guardian  pays  over  said  income  and  renders  an  annual  account 
to  the  beneficiary  of  all  his  receipts  and  disbursements  on  ac- 
count thereof,  he  shall  be  allowed,  and  may  retain,  the  same 
commission  on  the  amount  so  accounted  for  as  he  would  be 
allowed  upon  principal  on  a  judicial  settlement."  In  order  to 
entitle  a  guardian  to  commissions  on  the  annual  income  of  the 
trust  fund,  it  must  appear  not  only  that  the  guardian  has  filed 
an  annual  account,  but  that  the  income  has  been  paid  over  for 
the  use  of  the  ward.  The  second  clause  of  the  paragraph  of 
section  2753  from  which  the  above  quotation  is  taken  provides 
that  "  if  he  does  not  render  such  annual  account,  he  shall  be 
allowed,  upon  his  judicial  settlement,  his  commissions  upon  the 
total  income  from  any  money  or  property  then  payable  to  such 
beneficiary."  In  the  first  clause  it  is  provided  that  he  must  not 
only  render  an  annual  account,  but  also  pay  over  the  income; 
in  the  second,  if  he  does  not  render  such  an  account  he  will  be 
entitled  only  to  oommissions  upon  the  entire  amount  then  pay- 
able to  the  beneficiary.  I  am  inclined  to  think  that  the  words 
*'  such  an  account "  refer  to  the  annual  account  and  paying  over 
of  annual  income  provided  for  in  the  first  clause,  and  that 
unless  such  annual  account  is  rendered  and  annual  income  paid 
over  to  or  for  the  use  of  the  beneficiary  the  guardian  ie  not 
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entitled  to  commi^ious  upon  the  income  received  each  year, 
but  that  commismans  should  be  allowed  upon  the  groas  income 
received  and  ready  for  payment  to  the  beneficiary  at  the  time  he 
renders  his  account.  The  Equitable  Trust  Compansy,  therefore, 
will  only  be  allowed  commissions  upon  the  entire  amount  of 
income  received  by  it  fiiom  the  trust  fund  for  the  benefit  of  the 
infant.  CJosits  taxed. 
Decreed  accordingly. 


Matter  of  the  Estate  of  Thomas  H.  Faile^  Deceased. 

{8urrogaie'9  Court,  New  York  County,  March,  1915.) 

EZBCUTOBS     AND     ADMINISTBATOBS — ^WHBN     LETTEBS     OF    ADMINISTRATIOlf 

Should  Issue  to  One  of  REsrouABT  Legatees — ^When  Decbee  Becomes 
Ineffective. 

Where  upon  the  consent  of  all  parties  in  interest  a  decree  was 
entered  that  letters  of  administration  should  issue  to  one  of  t^je 
residuary  l^^tees,  and  to  two  persons  not  interested  in  the  estate,  the 
decree  becomes  ineffective  where  said  residuary-  legatee  dies  before  the 
letters  are  in  fact  issued. 

Application  for  letters  of  adtninistration  with  the  will 
annexed. 

Brush  &  Crawford,  for  petitioner. 

FowLEK,  S. —  This  i&  an  application  for  letters  of  adminis- 
tration with  the  will  annexed.  On  the  9th  of  February,  1915, 
an  order  was  made  directing  that  letters  of  administration  w;ith 
the  will  annexed  issue  to  Henry  K.  Pomeroy,  H.  Arthur 
Pomeroy  and  Mary  E.  Pomeroy  upon  their  executing  a  bond 
with  sufficient  sureties  in  the  sum  of  $45,000.  Mary  E. 
Pomeroy  was  a  residuary  l^atee  under  the  will  of  the  testator. 
Henry  K.  Pomeroy  and  H.  Arthur  Pomeroy  were  not  legatees 
and  had  no  interest  in  the  estate.    Subsequently  to  the  entry  of 
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the  decree  and  before  letters  were  issued  to  the  persons  therein 
mentioned,  Mary  E.  Pomeroy  died.  Henry  K.  Pomeroy  and 
H.  Arthur  Pomeroy  now  ask  that  letters  of  administration  with 
the  will  annexed  issue  to  them  upon  their  complying  with  the 
provisions  of  the  decree  of  February  9,  1915.  Section  2603 
contains  an  enumeration  of  the  persons  entitled  to  letters  of 
administration  with  the  will  annexed.  It  is  there  provided  that 
letters  shall  issue  to  one  or  more  residuary  legatees,  and  section 
2588  is  made  applicable  to  a  proceeding  brought  under  section 
2603.  Section  2588  provides  that  letters  of  administration  may 
be  granted  to  onie  or  more  competent  persons  jointly  with,  and 
upon  the  application  of,  a  person  entitled  to  such  letters,  "  or 
to  a  competent  person  or  persons  not  entitled,  upon  the  consent 
of  all  the  persons  entitled  to  take  or  share  in  the  estate."  The 
moving  papers  contain  the  consent  of  all  the  persons  entitled  to 
share  in  the  residuary  estate  that  Mary  E.  Pomeroy,  a  person 
entitled  to  share  in-  the  estate,  Henry  K.  Pomeroy  and  H.  Arthur 
Pomerov,  receive  letters  of  administration  with  the  will  an- 
nexed;  but  there  is  no  consent  of  such  persons  that  letters  of 
administration  with  the  will  annexed  shall  issue  to  Henry  K. 
Pomeroy  and  H.  Arthur  Pomeroy  independently  of  their  con- 
nection with  Mary  E.  Pomeroy.  The  decree  heretofore  entered 
was  based  upon  the  petition  of  a  legatee  who  was  entitled  to 
letters  of  administration.  Before  letters  were  issued  this 
legatee  died;  therefore  the  decree  became  ineflFective,  because 
the  necessary  all^ations  upon  which  it  was  granted  were  funda- 
mentally changed  by  the  death  of  the  petitioner.  Those  per- 
sons who  were  not  entitled  to  share  in  the  estate,  but  to  whom 
the  decree  directed  that  letters  issue  in  conjunction  with  the 
petitioner,  are  not  now  entitled  to  such  letters.  In  order  to 
entitled  them  to  letters  it  will  be  necessary  for  them  to  file  a 
petition  containing  the  consent  of  all  the  persons  entitled  to  take 
or  share  in  the  estate  who  are  within  this  State  and  competent. 
Decreed  accordingly. 
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Matter  of  the  Estate  of  Samuel  H.  Spingarn,  Deceased. 

{Surrogate's  Court,  New  York  County,  March,  1916.) 

WiLUB — Declabations  Contained  in — Bequest  of  Certain  Amount  and 
Aix  Moneys  Collected  fbom  Life  Insurance  in  Lncu  of  Doweb. 

Where  a  will  declares  that  a  bequest  to  testator's  wife  of  $30,000, 
and  all  moneys  collected  at  his  death  from  life  insurance,  whether  in 
his  name  or  hers,  which  together  aggregate  in  amount  $50,000  which 
he  intends  she  shall  receive  and  which  sum  he  declares  is  deemed  b7 
him  to  be  sufficient  to  maintain  her  comfortably  during  the  rest  of  her 
life,  and  said  sum  is  given  in  lieu  of  her  dower  right  in  his  real  estate^ 
she  is  entitled  to  $50,000  in  the  aggregate  and  not  the  $30,000  plua 
$21,021.23,  the  proceeds  of  the  life  insurance. 

Proceeding  under  section  2615  of  the  Code  of  Civil  Pro- 
cedure to  obtain  a  oonetruction  of  a  will. 

Arthur  B.  Spingam,  for  executor,  petitioner. 

Emanuel  S.  Cahn,  for  Bertha  Spingam,  executrix,  respond- 
ent. 

FowLKR,  S. —  This  proceeding  was  instituted  under  section 
2615,  Code  Civil  Procedure,  to  obtain  a  construction  of  clause 
twenty-eight  of  the  last  will  and  testament  of  Samuel  H* 
Spingam.    Clause  twenty-eight  of  said  will  reads  as  follows: 

"  Twenty-eight.  I  give  and  bequeath  to  my  beloved  wife,. 
Bertha  Spingam,  the  sum  of  thirty  thousand  ($30,000)  dollars 
and  such  eums  payable  to  my  estate  upon  my  death  from  policies 
of  life  insurance,  which  sums,  together  with  all  policies  of  life 
insurance  payable  to  her  at  my  death,  shall  in  the  aggregate' 
amount  to  fifty  thousand  ($50,000)  dollars,  it  being  my  inten- 
tion that  she  shall  receive  fifty  thousand  ($50,000)  dollars  in  all 
after  my  d<ecease,  which  amount  is  to  include  all  moneys  col- 
lected at  my  death  from  life  insurance  policies  whether  in  my 
name  or  here.    This  sum,  together  with  the  amount  of  property 
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whioh  my  beloved  wife  already  has,  is  deemed  by  me  to  be  suf- 
flcient  to  maintain  her  comfortably  during  the  pest  of  her  life, 
and  is  given  in  lieu  of  dower  or  right  of  dower  which  she  may 
have  or  claim  to  have  in  and  to  my  estate/* 

The  testator  executed  his  will  on  Decem'ber  11,  1908,  and 
died  on  November  27,  1913,  almost  five  years  later,  leaving  an 
estate  valued  between  $400,000  and  $500,000.  It  is  expressly 
averred  in  the  petition  that  there  is  a  considerable  surplus  after 
paying  all  the  debts,  funeral  expenses,  expenses  of  administra- 
tion and  the  specific  l^acies,  and  there  is  a  sufficient  eum  in  the 
residuary  estate  to  pay  the  amount  claimed  by  Bertha  Spingam 
under  the  twenty-eighth  clause  of  testator's  will. 

The  thirty-seventh  clause  of  testator's  will  authorizes  and 
empowers  but  does  mot  direct  the  executrix  and  trustee  to  defer 
and  postpone  the  payment  of  all  l^acies  and  bequests  under 
the  will  until  three  years  after  his  decease,  except  the  legacy 
bequeathed'  to  his  wife.  Bertha  Spingam,  which  "  shall  be  paid 
her  as  soon  after  my  decease  as  may  be  convenient  and  within 
the  statutory  period.    *    *    * " 

Mrs.  Spingam,  therefore,  is  at  present  in  a  position,  as  suf- 
ficiently appears  from  the  petition,  to  make  an  application  for 
the  payment  of  her  legacy.  A  construction  of  the  will  is,  how- 
ever, necessary  before  the  application  could  be  granted.  But 
for  these  reasons,  and  the  fact  that  the  construction  affects  per- 
sonal property  only,  I  should  have  preferred  to  defer  the  con- 
struction until  an  accounting. 

It  is  admitted  by  the  parties  that  testator  was  seventy-eight 
years  of  age  wn^i  he  executed  his  will,  and  that  at  the  time  of 
his  death  there  were  three  policies  of  life  insurance  on  the  life 
of  testator.  These  policies,  together  with  accrued  premiums, 
amounted  to  $21,021.23.  One  policy  was  a  policy  of  $3,000, 
payable  to  Bertha  Spingam,  and  the  other  two  policies  were 
policies  of  $10,000  and  $5,000,  respectively,  payable  to  testa- 
tor's estate. 
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The  rmdw  question  on  this  will  i<9  whether  the  widow  is 
entitled  to  receive  as  her  legacy  under  the  twenty-eighth  clause 
of  the  will  the  sum  of  $60,000  or  whether  she  should  receive 
the  sum  of  $51,021.23,  the  aggregate  of  the  life  insurance,  and 
the  $30,000  given  outright  to  the  widow. 

The  will  of  testator  expressly  limits  the  amount  to  be  received 
hy  his  widow  from  all  sources  to  $50,000,  and  he  immediately 
follows  this  expression  of  his  testamentary  intention  with  the 
words :  "  This  sum,  together  with  the  amount  of  property 
which  my  beloved  wife  already  has,  is  deemed  by  me  to  be  suf- 
ficient to  maintain  her  comfortably  during  the  reet  of  her  life." 

It  ie,  however,  contended  on  behalf  of  Mrs.  Spingam  that  the 
teetator  bequeathed  to  his  widow  under  clause  twenty-eight  of 
his  will  the  sum  of  $30,000,  and  all  sums  payable  upon  his 
death  from  policies  of  life  insurance,  and  that  the  language  of 
the  twenty^eigbth  clause  is  so  am/biguous  and  d<oubtful  that  the 
intention  of  testator  to  cut  down  the  absolute  gift  or  to  limit  it 
to  $50,000  is  not  clear.  This  is  the  whole  question.  It  seems 
to  me  that  the  intention  is  clear  and  is  to  govern  and  that  by  the 
twenty-eighth  clause  of  the  will  the  widow  is  entitled  to  receive 
$50,000  in  the  aggregate,  and  not  $51,021.23. 

Decreed  accordingly. 


Matter  of  the  Estate  of  Lemuel  Littlefield,  Deceased. 

'(Bvrrogate's  Court,  New  York  County,  March,  1915.) 

Wnxs — Devise  op  Mobtgaoed  Real  Estate  in  Trust — Duty  of  Ezeoutoji 
TO  Pat  Intebest  on  Mobtoages  Which  Accbueo  Afteb  Death  of 
Testat(» — Poweb  of  Sale  of  Real  Pbopebtt. 

Testator  demised  his  mortgaged  real  estate  in  trust  to  hoM,  manage, 
direct  and  eontrol  it  and  to  collect  the  rents,  issues  and  profits  thereof 
and  after   payment  of  taxes,  insurance  and  all  other  proper  charges 
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and  expenses  to  apply  the  remainder  of  the  income  to  the  use  of  certain 
persons,  etc.  Held,  that  the  executor  to  whom  was  given  a  power  of 
sale  of  real  property  and  who  was  directed  by  the  will  to  pay  off, 
satisfy  and  fully  discharge  any  and  all  mortgages,  taxes,  assessments, 
accrued  interest  on  said  mortgages  or  any  other  charges  existing  at 
the  time  of  his  death  against  said  real  estate,  was  in  duty  bound  to 
pay  the  interest  on  mortgages  which  accrued  after  the  death  of  testator. 

Proceeding  for  the  construction  of  a  will  under  section  2615 
of  the  Code  of  Civil  Procedure. 

FTOst  &  Niemian,  for  petitioner. 

Murray,  Prentice  &  Rowland  (Robert  H.  Straham,  of  coun- 
sel), for  Equitable  Trust  Company. 

Strasbourger,  Eschwege  &  Schallek  (Max  L.  Schallek,  of 
counsel),  for  Frances  Littlefield. 

Fowler,  S. —  This  is  a  proceeding  for  the  construction  of 
testator's  will  under  section  2616,  Code  Civil  Procediie.  By 
paragraphs  2  and  3  of  his  will  the  testator  devi-ged  to  the 
Equitable  Trust  Company,  as  trustee,  certain  properties  at  No. 
320  West  Fourteenth  Street  in  trust  for  Cornelia  Carthwaite 
during  her  lifetime  or  until  her  remarriage,  and  a»t  No.  318 
West  Fourteenth  Street  in  trust. for  Frances  Littlefield  during 
her  lifetime  or  until  her  remarriage  with  remainders  over. 

Paragraph  2  of  said  will  is  as  follows : 

"  Second.  I  do  hereby  give  and  devise  all  that  certain  bouse 
and  lot  of  land  ini  the  borough  of  Manhattan,  city,  county  and 
state  of  New  York,  now  known  as  number  three  hundred  and 
twenty  (320)  West  Fourteenth  street,  unto  the  Equitable 
Tnist  Company  of  New  York,  in  trust,  nevertheless,  and  upon 
the  following  usee  and  trust :  In  trust  to  hold,  manage,  direct 
and  control  the  said  real  pr6perty,  and  in  trust  to  collet  and 
receive  the  rents,  issues  and  profits  thereof,  and  after  the  due 
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payment  of  any  and  all  taxes,  assessments,  insurance  charges 
and  all  other  proper  charges  and  expenses,  including  the  ex- 
penses of  maintaining  the  said  real  property  in  good  repair  and 
condition,  to  apply  all  the  remainder  of  such  income  from  the 
eaid  real  property  unto  the  use  of  Cornelia  Garthwaite,  of  the 
said  city  of  New  York,  in  quarterly  payment®,  during  her  life- 
time or  until  her  remarriage,  and  at  her  death  or  remarriage  I 
do  hereby  give  and  devise  all  the  said  real  property  absolutely 
unto  my  dear  brother,  Irving  E.  Littlefield,  unto  my  dear  sister, 
Bertha  A.  Hayner,  and  unto  my  dear  niece,  Cora  Derrick,  to 
be  divided  among  them  equally,  share  and  share  alike ;  if  any 
of  them  at  that  time  be  dead,  leaving  issue  them  surviving,  then 
it  is  my  will  and^  I  do  hereby  direct  that  saich  issue  shall  have 
and  take  absolutely  the  share  or  portion  which  the  parent  of 
such  issue  would  have  been  entitled  to  if  living."  Paragraph  3 
of  said  will  is  similar  in  its  terms  and  provisions  except  a 
different  beneficiary  and  a  different  property  are  named. 

The  property  at  No.  318  West  Fourteenth  Street  is  subject 
to  a  mortgage  of  $10,000,  and  the  property  at  No.  320  West 
Fourteenth  Street  is  subject  to  a  mortgage  of  $12,000.  These 
mortgages  mature  on  November  1,  191 6.  The  mortgage  interest 
is  payable  '9emi-«inaiually  on  April  first  and  October  first. 

The  testator  died  on  March  20,  1914.  One  semi-annual 
interest  payment  of  $495,  which  accrued  after  the  death  of  the 
testator,  became  due  on  October  1,  1914.  This  has  not  been 
paid.  The  question  before  the  surrogate  is  whether  it  is  the 
duty  of  the  executor  of  the  said  will  or  the  trustee  named 
therein  to  pay  the  mortgage  interest  on  the  two  mortgages  which 
accrued  after  the  death  of  the  testator. 

Paragraph  4  expressly  directs,  authorizes  and  empowers  "  my 
said  executor,  hereinafter  named,  to  convert  into  cash  all  the 
rest,  residue  and  remainder  of  my  property  and  estate,  real  or 
personal,  not  herein  specifically  disposed  of,  and  all  such  real 
property  as  may  come  into  his  possession  as  such  executor,  and 
for  such  purposes  do  hereby  authorize  and  empower  my  said 
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executor  to  sell  at  public  or  priyate  sale,  together  or  in  paro^, 
any  and  all  of  real  estate  or  personal  property  at  such  time  or 
times  and  in  such  manner  and  for  such  sum  or  sums  as  to  him 
in  the  exercise  of  his  best  judgment  and  discretion  may  seem 
best.     ♦    ♦     ♦" 

Paragraph  5  of  the  will  reads  as  follows : 

"  Fifth.  I  do  direct  my  said  executor,  as  speedily  as  may  be 
practicable,  to  pay  off,  satisfy  and  fully  discharge  any  and  all 
mortgages,  taxes,  assessments,  accrued  interest  on  such  mort- 
gages or  any  other  charges  that  may  be  existing  at  the  time  of 
my  death  as  against  or  upon  each  and  both  of  the  aforesaid 
houses  and  lots  of  land  in  said  West  Fourteenth  street,  in  the 
aforesaid  Borough  of  Manhattan,  heretofore  specifically  disposed 
of  in  clauses  second  and  third  of  this  my  last  will  and  testa- 
ment." 

In  my  opinion  the  second  and  third  clauses  of  the  will  do  not 
impose  on  the  trustee  the  duty  of  discharging  the  interest  accru- 
ing after  testator's  death  on  the  mortgages  in  question.  The 
fifth  clause  of  the  will  does,  in  my  opinion,  impose  such  du^ 
on  the  executor. 

Decreed  accordingly. 


Matter  of  the  Estate  of  Sarah  Akin,  Deceased. 

{Surrogate's  Court,  New  York  County,  March,  1916.) 

Judgments — Fokeion — Inquibt  as  to  Jubisdiction — Divobce — ^Fobeion — 
Effect  as  to  Right  to  Income  of  Tbust  Fund. 

The  courts  of  this  State  are  not  prevented  by  the  ''full  faith  and 
credit"  clause  of  the  Federal  Constitution  from  inquiring  into  the  juris- 
diction  of  a  court  of  a  sister  State  to  render  a  judgment  upon  which 
either  of  the  parties  to  an  action  relies  as  the  basis  of  right  to  invoke 
the  aid  of  our  courts. 
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A  husband,  after  abandoning  hia  wife  in  this  State  where  they  were 
married,  became  a  resident  of  the  State  of  Nevada  and  therein  obtained 
a  decree  of  divorce  against  his  wife  in  an  action  in  which  she  did  not 
appear,  the  process  having  been  personally  served  upon  her  in  the  State 
of  New  Jersey.    The  courts  of  this  State  will  not  recognize  such  divorce. 

Such  a  divorce  will  not  operate  to  prevent  trustees  of  a  fund  from 
paying  in  their  discretion  the  income  to  the  husband  or  his  wile,  or 
partly  to  each,  and  the  husband's  application  for  an  order  directing  the 
trustees  to  pay  to  him  the  entire  income  will  be  denied. 

Application  under  section  2689,  Code  of  Civil  Procedue, 
directing  trustees  to  pay  income  to  petitioner. 

Edward  G.  Delaney  (Samuel  Dickstein,  of  counsel),  for 
petitioner. 

Paul  E.  Whitten,  for  troatees. 

Avery,  Schlesinger,  Harris  &  Davidson,  for  Julia  Miller. 

FowLEB,  S. —  The  petitioner,  Oscar  Clark  Miller,  alleges 
that  he  is  a  legatee  named  in  the  second  paragraph  of  the  codicil 
to  the  last  will  and  teertament  of  Sarah  Akin,  deceased ;  that  he 
is  entitled  to  the  entire  income  of  the  trust  fund  mentiodied  in 
the  said  codicil ;  and  he  makes  this  application  under  section 
2689,  Code  of  Civil  Procedure,  to  obtain  an  order  directing  the 
trustees  to  pay  the  said  income  to  him.  The  paragraph  referred 
to  reads  ae  follows: 

"  I  give  and  bequeath  to  my  trustees  the  sum  of  twenty-five 
thousand  dollars  ($25,000),  to  have  and  to  hold  the  £»me  for 
the  following  uses  and  purposes :  To  invest  the  same  in  such 
securities  b»  are  directed  in  my  said  will  in  respect  to  such  sums 
as  are  given  in  said  will  to  my  trustees  in  trust;  to  collect  the 
rents,  income  and  profits  thereof,  and  in  their  discretion  and 
from  time  to  time  to  pay  the  whole  of  the  net  income  arising 
therefrom  either  to  my  nephew,  Oscar  Clark  Miller,  or  to  his 
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wife,  Julia  Miller,  or  a  portion  of  suolx  net  income  to  one,  and 
the  remaining  portion  to  the  other,  doiring  the  term  of  the  life 
of  the  &aid  Oscar  Clark  Miller,  and  upon  and  after  his  death  to 
divide  and  pay  over  the  said  principal  sum  in  equal  shares  to 
and  among  his  surviving  children  and  the  issue  of  such  of  them 
who  may  then  be  dead,  such  issue  taking  the  share  which  their 
parent  would  have  taken  if  he  or  she  had  survived  the  said  Oscar 
Miller." 

The  petitioner  alleges  that  on  the  23d  of  December,  1913, 
he  obtained  a  decree  of  absolute  divorce  from  his  wife,  Julia 
A.  Miller,  and  he  contends  that  after  the  date  of  such  decree 
she  was  not  entitled-  to  any  part  of  the  income  from  the  trust 
fund,  that  he  then  became  absolutely  entitled  to  the  said  in- 
come, and  that  the  trustees  were  divested  of  the  discretionary 
ix)w^er  of  payment  given  to  them  by  the  testatrix.  Attached  to 
the  petition  is  an  exemplified  copy  of  the  decree  of  divorce 
granted  by  the  Second  Judicial  District  Court  of  the  State  of 
Nevada,  in  and  for  the  county  of  Washoe,  in  the  case  of  Oscar 
Clark  Miller  against  Julia  A.  Miller. 

The  petitioner  alleges  that  he  resides  in  the  borough  of 
Brooklyn,  city  of  New  York,  and  that  Julia  A.  Miller  resides 
at  Atlantic  City,  in  the  State  of  New  Jersey. 

The  petitioner's  claim  to  the  entire  income  is  based  upon 
the  effect  of  the  decree  of  divorce  granted  to  him  by  the  District 
Court  of  Nevada.  If  that  decree  is  invalid,  or  if  the  courts  of 
this  State  refuse  to  recognize  it,  there  can  be  no  question  of  the 
right  of  the  trustees  to  pay  the  income  of  the  trust  fund  to 
either  Oscar  Clark  Miller  or  Julia  A.  Miller,  or  to  pay  such 
portion  of  the  income  to  either,  as  they  in  their  discretion  may 
deem  advisable. 

The  courts  of  this  State  are  not  prevented  by  section  1  of 
article  IV  of  the  Federal  Constitution  from  inquiring  into  the 
jurisdiction  of  a  court  of  a  sister  State  to  render  a  judgment 
upon  which  either  of  the  i>arties  relies  as  the  basis  of  his  right 
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to  invoke  the  aid  or  intercession  of  our  courts.  (Win&ton  v. 
Winston,  165  N.  Y.  553;  Olmsted  v.  Olmsted,  190  id.  458.) 
The  petitioner  resides  in  this  State  and  has  subjected  himself 
to  the  jurisdiction  of  this  court;  the  trustees  against  whom  the 
proceeding  is  brought  axe  within  the  jurisdiction  of  this  court, 
and  the  will  under  which  the  petitioner  claims  to  be  entitled 
to  the  legacy  was  probated  by  this  court.  In  order  to  deter- 
mine the  right  of  the  petitioner  to  the  entire  income  of  the  trust 
fund  mentioned  in  the  codicil  it  is  necessary  for  this  court  to 
determine  whether  the  decree  of  the  District  Court  of  Nevada 
is  binding  upon  this  court,  and  for  this  purpose  to  inquire 
whether  that  court  acquired  such  jurisdiction  over  Julia  A. 
Miller  as  would,  under  the  decisions  of  the  courts  of  this  State, 
justify  this  court  in  regarding  the  said  decree  as  valid  and 
binding  for  the  purpose  of  this  proceeding.  The  papers  before 
the  court  upon  this  application  show  that  Oscar  Clark  Miller 
and  Julia  A.  Miller  were  married  in  the  State  of  New  York, 
that  thev  continued  to  reside  here  for  some  time  after  their 
marriage,  that  subsequently  Oscar  Clark  Miller  abandoned  his 
wife  and  became  a  resident  of  Nevada,  that  Julia  A.  Miller 
never  became  a  resident  of  that  State  and  was  never  personally 
served  with  process  within  that  State  in  the  divorce  action 
brought  against  her  by  her  husband,  and  that  she  did  not  appear 
in  that  action.  Personal  service  of  process  was  made  upon  her 
in  the  State  of  New  Jersey.  From  these  facts  it  is  clear  that 
the  District  Court  of  Nevada  never  obtained  jurisdiction)  of 
Julia  A.  Miller,  and  that  the  decree  of  divorce  granted  by  that 
court  to  Oscar  Clark  Miller  on  the  23d  day  of  December,  1913, 
will  not  be  recognized  by  the  courts  of  this  State.  (Jonesi  v. 
Jones,  108  N.  Y.  415 ;  Winston  v.  Winston,  165  id.  553 ;  Tysen 
v.  Tysen,  140  App.  Div.  370 ;  Haddock  v.  Haddock,  201  IT.  S. 
562.)  As  the  courts  of  this  State  will  not  recognize  the  validity 
of  the  decree  of  divorce  granted  to  Osoar  Clark  Miller  by  the 
District  Court  of  Nevada,  it  follows  that  in  so  far  as  the  present 
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proceeding  is  concerned  Julia  A.  Miller  is  still  the  wife  of 
Oscar  Clark  Miller,  and  the  trustees  may  in  their  discretion 
pay  the  whole  or  any  part  of  the  income  of  the  trust  fund  to 
her. 

The  petitioner,  therefore,  is  not  entitled  to  an  order  directing 
the  trustees  to  pay  to  him  any  part  of  the  income  from  the 
trust  fuikl. 

Application  denied. 


Matter  of  the  Estate  of  Conrad  R.  Gross,  Deceased. 

{ Surrogate's  Court,  New  York  County,  March,  1916.) 

Wnxfl — Pbovisions  of  Codioh/ — Dibeotion  to  Tbustebs  as  to  Tbubt 
Fund— Authority  to  Exboutob  to  Pat  Such  Pabt  op  Pbinoipai.  as 
Deemed  Prudent — When  Right  to  Pbincipal  of  Trust  Fund  Arsolutb. 
A  provision  in  a  codicil  which  purports  to  limit  or  defeat  a  bequest 
given  by  a  will  will  not  be  given  this  effect  unless  the  language  of  the 
codicil  is  as  clear  and  explicit  as  that  of  the  will  to  which  it  relates. 

Testator  by  his  will  directed  his  trustees  to  set  apart  the  sum  of 
$20,000  for  each  of  his  daughters  and  pay  the  income  th^eof  to  each  of 
them,  and  directed  that  $3,000  of  the  principal  be  paid  to  each  upon  her 
marriage  and  that  the  unimpaired  principal  in  the  case  of  an  immarried 
daughter,  or  the  remaining  principal  in  case  of  a  married  daughter,  be 
paid  to  each  when  the  youngest  child  surviving  testator  reaches  majority. 
By  a  codicil  the  executors  were  authorized  and  empowered  in  their  dis- 
cretion to  pay  to  said  daughters  such  part  of  the  principal  as  they  might 
deem  prudent.  Held,  that  upon  the  youngest  daughter  reaching  her 
majority  her  right  to  the  principal  of  the  trust  fund,  and  also  that  of 
her  sisters,  was  absolute,  and  not  subject  to  the  discretion  and  approval 
of  the  trustee. 

Application  for  the  conetniction  of  a  will  under  section 
2615  of  the  Code  of  Civil  Procedure. 

Herbert  H.  Flagg,  for  petitioner. 
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Walter  Lindner,  for  George  Herbener  and  August  Gross, 
executors. 

Peter  J.  McCoy,  Jr.,  for  respondent  I^rena  Grossw 

FowLEK,  S. —  This  is  an  application  for  a  construction  of 
testator's  will  under  section  2615,  Code  of  Civil  Procedure. 
The  petitioner  is  a  legatee  named  in  the  will.  Prior  to  the 
commencement  of  this  proceeding  she  made  an  application  for 
the  payment  of  her  legacy,  but  this  court  denied  the  application 
upon  the  ground  that  it  would  be  necessary  to  construe  the  will 
before  the  question  of  her  right  to  the  I^acy  could  be  deter- 
mined. 

In  subdivision  b  of  paragraph  fifth  of  the  decedent's  will  he 
directed  his  trustee  to  set  apart  the  siun  of  $20,000  for  each  of 
his  daughters  and  to  '^  invest  the  same  and  collect  the  interest 
and  income  thereof,  and  to  pay  such  interest  and  income  to  my 
said  daughters  respectively.  In  case  any  of  my  daughters 
marry  after  my  death,  my  said  executors  and  trustees  are  di- 
rected to  pay  to  such  daughter  upon  her  marriage  the  siun  of 
$3,000  out  of  the  sum  of  $20,000,  held  in  trust  for  such  daugh- 
ter. My  eaid  executors  and  trustees  are  directed  to  pay  said 
sum  of  $20,000,  or  the  sum  of  $17,000  remaining  in  case  either 
of  my  daughters  shall  have  married  after  my  death,  to  my  said 
daughters  respectively,  when  my  youngest  child  surviving  me 
comes  of  the  age  of  21  years."  A  codicil  to  the  will  contains 
the  following  provision^:  "  And  I  do  hereby  further  authorize 
and  empower  my  said  executors  in  case  they  in  their  discretion 
shall  deem  it  prudent  and  wise  to  pay  over  to  my  said  daughters 
or  to  either  of  them  so  much  of  the  principal  sum  so  set  apart 
for  my  said  daughters  as  they  may  deem  proper." 

The  petitioner  is  the  testator's  youngest  child,  and  she  became 
twenty-one  years  of  age  on  the  9th  of  June,  1910.    She  is  not 
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married.  She  contends  that  ffhe  is  now  entitled'  to  the  sum  of 
$20,000,  set  apart  for  her  in  subdivision  b  of  paragraph  fifth  of 
her  father's  will.  The  trustees  contend  that  under  the  pro- 
visions of  the  codicil  above  quoted  they  are  vested  vdth  dis- 
cretion a-s  to  the  amount  which  they  may^pay  the  petitioner, 
and  the  time  when  such  payment  may  1)e  made.  I  am  inclined 
to  think  that  it  was  the  intention  of  the  testator  in  subdivision 
b  of  paragraph  fifth  that  his  executors  should  pay  to  eadi  of 
his  daughters  who  got  married  after  his  death  the  sum  of  $3,000 
upon  her  marriage,  and  the  balance  of  $17,000  when  the 
youngest  child  arrived  at  the  age  of  twenty-one  years,  and  that 
they  should  pay  to  each  of  his  daughters  who  did  not  get  mar- 
ried before  the  youngest  child  arrived  at  the  age  of  twenty-one 
the  sum  of  $20,000  when  such  youngest  child  had  arrived  at  the 
age  of  twenty-one,  and  that  by  the  codicil  he  intended  to  em- 
power his  executors  to  pay  any  of  his  daughters  prior  to  the 
date  of  distribution  of  the  principal  sum  of  $20,000,  such  part 
of  said  principal  sum  as  they  in  their  discretion  deemed  prudent. 
]  t  is  probable  that  the  testator  felt  that  the  income  from  $20,000 
might  not  be  sufficient  for  the  support  and  maintenance  of  any 
of  his  daughters  who  might  remain  unmarried  until  the 
youngest  arrived  at  the  age  of  twenty-one,  and  that  it  was  to 
supply  this  deficiency  that  he  empowered  his  executors  in  the 
codicil  to  pay  to  either  of  his  daughters  such  sums  from  the 
principal  as  they  considered  advisable.  There  is  nothing  in  the 
codicil  which  would  indicate  that  it  was  the  intention  of  the 
testator  to  limit  the  legacy  given  in  subdivision  b  of  the  will. 
Keading  the  will  and  codicil  together,  and  according  to  each 
of  them  the  meaning  above  indicated,  their  provisions  are  not 
repugnant ;  both  may  be  given  effect.  But  giving  to  the  codicil 
the  meaning  contended  for  by  the  executors  would  limit  the  clear 
and  precise  provision  contained  in  the  will  for  the  benefit  of 
decedent's  daughters.  A  provision  in  a  codicil  which  purports 
to  limit  or  defeat  a  bequest  contained  in  the  will  will  not  be 
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given  this  effect  uidess  the  language  of  the  codicil  id  as  clear  and 
explicit  as  that  of  the  will  to  which  it  relates.  (Adams  v. 
Mafieey,  184  ]S\  Y.  62 ;  Matter  of  Hoffman,  140  App.  Div.  121.) 
I  will  therefore  boH  that  the  petitioner  is  entitled  to  payment 
of  the  simi  of  $20,000  bequeathed  to  her  under  Subdivision  b 
of  paragraph  fifth  of  decedent's  will. 

Decreed  accordingly. 


Matter  of  the  Estate  of  Benjamin  Altman,  Deceaded. 

{Surrogate's  Court,  New  York  County,  March,  1916.) 

Wnx — Bequest  to  Emplotebs — Ck)NSTBncriON. 

Where  a  bequest  of  a  certain  siun  to  each  person  in  the  employ  of  a 
corporation  at  testator's  death,  mentioned  in  the  will,  expressly  provided 
thai  piece  workers  should  not  be  included,  the  time  spent  by  a  piece 
worker,  as  such,  who  subsequently  became  a  salaried  employee  of  the 
corporation  should  be  excluded  in  determining  the  length  of  service. 

Proceeding  upon  judicial  settlement  of  the  account  of 
executors. 

Cadwalader,  Wickersham  &  Taft,  for  executors. 

Olvsny,  Bussel  &  Tngle  (George  W.  Olvany  and  John  Ingle, 
of  counsel),  for  Mary  C.  Sullivan  and  Mary  Riley. 

Fowler,  S. —  Upon  the  judicial  settlement  of  the  account 
of  the  executors  certain  persons  claim  that  they  are  legatees 
under  the  third  paragraph  of  the  seventh  clause  of  testator's 
will.  It  is  therefore  necessary  to  construe  this  clause  in*  order 
to  determine  the  validity  of  those  claims.  The  relev^ant  parts 
of  the  paragraph  are  as  follows:    "  I  further  give  and  bequeath 
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to  each  of  the  persons  who  shall  be  in  the  employ  of  the  said 
corporation  of  B.  Altman  &  Company  at  the  time  of  my  death 
and  who  hav^e  been  in  the  employ  of  my  firm  and  said  cor- 
poration together  for  a  period  of  twenty  years  or  more^  the 
sum  of  $2,500 ;  to  each  of  such  persons  who  have  been  in  such 
employ  for  eighteen  years  or  more,  and  less  than  twenty  years, 
the  sum  of  $1,500,  and  to  each  of  such  persons  who  have  been 
in  such  employ  for  fifteen  years  or  more,  and  less  than  eighteen 
years,  the  sum  of  $1,000,  provided,  however,  that  piece  workers 
shall  not  be  included  in  these  several  classes." 

The  claimants  herein,  Mary  C.  Sullivan  and  Mary  Riley, 
were  in  the  employ  of  the  corporation  of  B.  Altman  &  Company 
at  the  time  of  testator's  death.  Mary  C.  Sullivan  entered  the 
employ  of  the  testator  on  October  1,  1894,  as  a  piece  worker, 
and  continued  in  his  employ  in  such  capacity  until  September 
25,  1899,  when  sihe  became  a  salaried  employee.  She  continued 
as  such  salaried  employee  until  the  time  of  the  testator's  death. 
Mary  Riley  was  employed  by  the  testator  as  a  piece  worker  on 
October  7,  1896,  and  she  continued  in  that  capacity  until  Feb- 
ruary 11,  1901,  when  she  became  a  salaried  employee.  Piece 
workers  were  not  paid  a  regular  salary,  but  received  compen- 
sation for  each  piece  of  work  made  or  completed  by  them. 
They  worked  on  the  premises  occupied  by  the  department  store 
of  B.  Altman  &  Company ;  their  hours  of  kbor  were  regulated 
by  the  company,  and  they  were  under  the  control  and  manage- 
ment of  the  persons  in  charge  of  the  store. 

Mary  C.  Sullivan  was  in  the  employ  of  B.  Altman  &  Com- 
pany as  a  piece  worker  and  salaried  employee  for  about  nineteen 
years,  ajid  as  she  was  in  the  employ  of  the  corporation  at  the 
time  of  testator's  death  she  would  be  entitled  to  receive  a 
bequest  of  $1,500  as  a  member  of  the  second  class  mentioned 
in  paragraph  3  of  clause  7  of  the  will,  if  the  niunber  of  years 
which  she  worked  as  a  piece  worker  may  be  added  to  the  number 
that  she  worked  as  a  salaried  employee  in  determining  years  of 
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employment  within  the  meaning  of  clause  7  of  the  will.  As  a 
salaried  employee  she  was  less  than  fifteen  years  in  the  employ 
of  B.  Altman  &  Company  and  therefore  would  not  be  entitled 
to  any  bequest  unless  the  years  of  employment  as  a  piece  worker 
nMiy  be  added  to  tho^  as  a  salaried  employee.  Mary  Riley 
would  be  entitled  to  a  bequest  of  $1,000  if  the  number  of  years 
she  was  employed  as  a  piece  worker  may  be  added  to  the  number 
in  which  she  was  employed  as  a  salaried  employee  in  ascertain- 
ing the  total  number  of  years  of  service  within  the  meaning  of 
paragraph  3  of  clause  7  of  the  will. 

It  is  evident  that  the  testator  intended  to  show  his  apprecia- 
tion of  the  loyalty  and  efficiency  of  those  of  his  associates  and 
employees  who  had  been  connected  with  the  conduct  of  his 
business  for  a  number  of  years,  and  that  this  substantial  evi- 
dence of  appreciation  was  to  be  regulated  by  the  number  of 
years  of  service.  Long  service  would  be  an  indication  not  only 
of  efficiency  as  an  employee,  but  also  to  some  extent  of  personal 
interest  in  or  identification  with  the  business  as  distinguished 
from  a  merely  financial  interest.  Undoubtedly,  it  was  to  show 
his  appreciation  of  such  personal  interest  in  the  business  that 
he  made  the  bequests  to  the  employees.  Piece  workers,  how- 
ever, have  not  the  same  general  interest  in  the  business  that 
salaried  employees  have;  their  compensation  is  not  dependent 
upon  the  management's  appreciation  of  their  work  or  the  re- 
sults which  they  achieve  for  the  business,  but  upon  the  amount 
of  work  which  they  do.  They  are  to  some  extent  independent 
contractors.  That  the  testator  did  not  intend  to  place  them  in 
the  same  cat^ory  as  salaried  employees  is  manifest  from  the 
last  clause  of  the  paragraph  aibove  quoted.  As  he  expressly 
discriminated  against  them  and  excluded  them  from  the  be- 
quests intended  for  salaried  employees  of  a  certain  length  of 
service,  it  is  reasonable  to  assume  that  he  intended  to  exclude 
from  computation  in  ascertaining  such  length  of  service  the 
number  of  years  in  which  any  employee  was  employed  as  a 
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piece  worker.  Piece  workers  being  expressly  excluded  by  the 
language  of  the  will,  the  time  spent  by  a  piece  worker  who  sub- 
sequently became  a  salaried  employee  should  also  be  excluded.^ 
Unless  this  interpretation  of  intention  be  given  effect  it  would 
be  possible  for  a  piece  worker  who  had  worked  in  that  capacity 
for  twenty  years  and  had  been  a  salaried  employee  one  week 
inmiediately  prior  to  decedent's  death  to  receive  a  bequest  of 
$2,500,  under  paragraph  3  of  clause  7  of  the  will,  although  the 
testator  expressly  states  that  such  legacies  are  not  to  be  paid  to 
piece  workers.  I  will  therefore  hold  that  neither  of  the 
claimants  is  entitled  to  a  l^acy  under  paragraph  3  of  clause  7 
of  testator's  will. 

Each  of  the  executors  will  be  allowed  $36,322.13  commis- 
sions. No  commissions  will  be  allowed  on  the  money  received 
by  the  executors  on  account  of  the  mortgage  executed  by  them 
on  real  estate  specifically  devised. 

Decreed  accordingly. 


Matter  of  the  Estate  of  Chables  Kelset,  Deoeaeed. 

iSurrogaie'8  Court,  New  York  County,  March,  1916.) 

AooouNTiNG — Substituted  Trustee — Objections  to  Payments  Made 
Undbb  Decbeb  of  Goubt — Commissions  of  Resigning  Tbustee  De- 
ductible Fbom  Cobpus  of  Tbust  Fund — Rights  of  Rbmaindebmen  Not 
Involved. 

Objection  to  the  payment  by  a  substituted  trustee  of  necessary  dis- 
bursements in  connection  with  the  accounting  of  his  predecessor  and  of 
commissions  for  paying  over  the  trust  fund  will  be  oveiruled  in  the 
absence  of  an  allegation  that  they  were  improperly  allowed  by  the  decree 
of  the  surrogate. 

Where  under  the  hiw  as  it  existed  at  the  time  the  allowance  of  com- 
missions to  a  resigning  trustee  was  in  the  discretion  of  the  court  and 
having  been  duly  allowed  to  the  representative  of  the  resigning  trustee 
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on  the  value  of  the  trust  fund  and  paid  over  to  the  substituted  trustee 
they  are  properly  deductible  from  th<r  corpus  of  the  trust  fund. 

The  substituted  trustee  not  having  accounte^i  the  amount  of  $500  paid 
by  it  to  counsel,  in  a  proceeding  on  the  petition  of  a  remainderman  for 
an  accounting  by  the  substituted  trustee,  should  be  apportioned  between 
income  and  principal  as  follows:     $125  to  income  and  $375  to  principal. 

An  objection  to  that  part  of  the  account  which  d«escribed  said  remain- 
derman as  entitled  ''  to  a  contingent  remainder  interest "  cannot  be  con- 
sidered in  the  present  proceeding  as  it  does  not  involve  the  rights  of  the 
remainderman  as  the  accounting  was  only  for  the  purpose  of  showing 
the  condition  of  the  trust  estate  and  payments  made  to  the  life  tenants. 

Pboceebing  upon  the  account  of  a  substituted  trustee. 

Murray,  Prentice  &  Howland  (Robert  H.  Straban,  of  coun- 
sel), for  Equitable  Trust  Company,  as  substituted  trustee. 

Frederic  C.  Scofield,  for  William  C.  Gibson. 

William  H.  Leupp,  for  Anna  K.  Barbey,  life  tenant 

J.  Brownson  Ker,  for  contestant,  Nellie  Kelsey. 

FowLEK,  S. —  Th«  Equitable  Trust  Company  of  New  York, 
as  substituted  trustee  under  the  will  of  Charles  Kelsey,  deceased, 
having  filed  an  account  of  its  proceedings,  and  objections  thereto 
having  been  filed  by  Nellie  Kelsey,  who  claims  an  interest  in 
the  estate  as  remaindierman,  the  questions  raised  by  the  objec- 
tions are  now  before  the  court  for  determination.  The  facts 
are  undisputed. 

The  first  objection  relates  to  payments  made  under  a  decree 
of  this  court  to  the  trustee  who  was  the  immediate  predecessor 
of  the  Equitable  Trust  Company.  These  payments  were  made 
in  April,  1904,  and  consisted  of  necessary  disbursements  in 
connection  with  the  accounting  of  the  trustee  and  commissions 
for  paying  over  the  trust  fund.  It  is  not  alleged  by  the  objectant 
that  the  disbursements  were  improperly  allowed  by  the  decree 
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of  this  court  The  objection  to  the  payment  of  these  disbuTae- 
luents  out  of  the  trust  fund  will  therefore  be  overruled.  (Matter 
of  Murphy,  121  App.  Div.  426.) 

The  commissions  for  paying  over  the  trust  fund  were  allowed 
by  the  court  and  paid  to  the  representative  of  the  acoounting 
trustee.  Under  the  law  as  it  existed  at  that  time  the  allowance 
of  commissions  to  a  resigning  trustee  was  in  the  discretion  of 
the  court.  (Matter  of  Allen,  96  N.  Y.  327.)  Commissions 
having  been  duly  allowed  to  the  representative  of  the  resigning 
trustee  on  the  value  of  the  trust  fund  paid  over  to  the  su-b- 
stituted  trustee,  they  are  properly  deductible  from  the  corpus 
of  the  trust  fund.  (Woodruff  v.  X.  Y.,  L.  E.  &  W.  R.  R.  Co., 
129  N.  Y.  27 ;  Matter  of  Murphy,  mpra.) 

No  acoounting  has  been  made  by  the  trustee  since  1904.  The 
present  accounting  was  filed  upon  the  petition  of  Nellie  Kelsey 
as  a  remainderman.  Under  these  circumstances  it  seems  to  me 
that  the  $500  paid  by  the  trustee  to  its  counsel  in  this  pro- 
ceeding should  be  apportioned  between  income  and  principal, 
and  that  a  reasonable  apportionment  would  be  $125  to  income 
and  $375  to  principal. 

The  objection  to  that  part  of  the  account  which  describes 
Nellie  Kelsey  as  entitled  "  to  a  contingent  remainder  interest  *' 
cannot  bo  considered  in  this  proceedings  as  this  is  only  an 
accounting  by  the  trustee  for  the  purpose  of  showing  the  con- 
dition of  the  trust  estate  and  the  payments  made  to  the  life 
tenants,  and  does  not  involve  a  determination  of  the  rights  of 
the  remaindermen.  The  words  used  in  schedule  "  L  "  of  the 
account  in  respect  to  Nellie  Kelsey's  interest  in  the  estate  are 
merely  words  of  description;  they  will  not  be  included  in  the 
decree  to  be  entered  on  this  accounting,  and  do  not  conetitute 
an  adjudication  upon  her  interest  in  the  trust  estate.  Upon 
the  death  of  the  life  tenant  the  interest  of  Nellie  Kelsey  in  the 
trust  fund  may  be  determined  in  any  appropriate  proceeding. 

It  appears  from  the  papers  submitted  to  me  that  since  the 
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filing  of  ihe  acooimt  the  participation  mortgages  to  which  ob- 
jection was  made,  have  been  disposed  of ,  and  that  the  proceeds 
have  been  invested  in  a  bond  and  mortgage  which  is  now  held 
by  the  trustee  as  such.  This  eliminates  the  second  and  third 
objections  to  the  account. 

Decreed  accordingly. 


Matter  of  the  Estate  of  SxANHOpr  Pbevost,  Deceased. 

{Surrogate's  Court,  New  York  County,  March,  1916.) 
ADiaifisisATioN — ^Akgillabt    Lettebs — PBOor    or    Laws    of    Fobbiox 

COUNTBT  WHDOB  Tk8TAT(»  DiED  AND  Who  EnTITUBD  TO  HlS  ESTATB. 

Wher€y  upon  an  applicfttion  for  ancillary  letters  of  administration  with 
the  will  annexed,  it  appears  that  the  will  was  established  in  Peru  where 
it  was  executed  and  where  testator  resided  at  the  time  of  his  death,  and 
the  petition  does  not  clearly  set  forth  who  is  or  who  are  entitled-  to  the 
possession  of  the  personal  property  of  testator  in  Peru,  competent  proof 
must  be  furnished  of  the  laws  of  that  country  from  which  the  authority. 
of  the  person  entitled  to  possession  of  the  estate  therein  is  derived. 

Application  for  ancillary  letters  of  administration  with  the 
will  annexed. 

Lloyd  &  Maddox,  for  petitioner. 

Fowler,  S. —  This  is  an  application  for  ancillary  letters  of 
administration  with  the  will  annexed. 

It  appears  that  the  will  was  established  in  Peru,  where  it 
was  executed,  an4  where  the  testator  resided  at  the  time  of  his 
death.     (Code  Civ.  Pro.,  §  2629.) 

As  no  letters  were  issued  in  Peru,  the  ancillary  letters  must 
be  directed  to  the  person  entitled  to  the  poseession  of  the  per- 
sonal property  of  the  decedent  in  that  country,  unless  another 


122     SURROGATES'  COURT  REPORTS. 

person  applies  therefor  and  files  with  his  petition  an  instru- 
ment executed  by  the  person  so  entitled,  authorizing  the  peti- 
tioner to  receive  such  ancillary  letters.  (Code  Civ.  Proc., 
§  2631.) 

The  petition  does  not  clearly  set  forth  who  is  or  who  are 
entitled  at  this  time  to  the  possession  of  the  personal  property 
of  the  testator  in  Peru.  The  powers  of  attorney,  copioa  of 
which  are  submitted,  are  not  given  to  the  petitioner,  but  to 
another  person.  Competent*  proof  must  be  furnished  of  the 
laws  of  Peru  from  which  the  authority  of  the  persons  entitled 
to  the  possession  of  the  estate  in  Peru  is  derived. 

As  this  application  relates  to  personal  property,  the  law  of 
the  domicile  of  the  testator  governs.  In  Matter  of  McShane 
(73  Misc.  Rep.  146),  it  was  stated  that  the  right  of  the  surro- 
gate to  issue  ancillary  letters  upon  a  will  is  confined  to  the  very 
cases  specified  in  the  statute. 

Application  denied,  without  prejudice  to  a  renewal  of  the 
same. 

Application  denied* 


Matter  of  the  Estate  of  Mabt  Bebnaed,  Deceased. 

(Burrogate'9  Court,  New  York  County,  March,  1916.) 

Tbarsfeb  Tax— On  Savings  Bank  Deposit  Mads  in  1819 — ^No  Pbbsumf- 
TiON  That  Decedent  Died  Pbiob  to  1885 — TiifB  or  Death  Must  be 
Established  bt  PBOor— Motion  to  Vacate  Obdeb  Made  in  1911  Absbsb- 
iNO  Tax  Denied. 

Id  1819  decedent  mad«  a  deposit  of  $47  m  a  savings  bank  which  he 
never  withdrew  and  upon  the  application  of  the  public  administrator  to 
whom  in  1901  letters  of  administration  were  issued  an  inheritance  tax 
of  $109.18  was  assessed  in  1911  upon  said  deposit  and  accunmlated  in- 
terest.    Held,  that  an  application  to  vacate  the  order  fixing  the  tax 
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should  not  be  granted  unless  it  was  found  as  a  fact  that  decedent  died 
prior  to  1885  when  the  first  inheritance  tax  law  was  passed  and  that 
no  demand  for  payment  of  the  deposit  was  made  raised  no  presumption 
that  decedent  died  before  the  year  1886. 

Where  the  time  of  death  is  materia]  it  cannot  rest  on  presumption, 
but  must  be  established  by  proof. 

Application  by  the  public  administrator  to  vacate  an  order 
fixing  tax. 

Frank  W.  Arnold,  for  petitioner. 
Lafayette  B.  Gleaaon,  for  state  comptroller. 

Fowi-EB,  S. —  This  is  an  application  by  the  public  adminis- 
trator to  vacate  an  order  fixing  tax,  entered  on  the  24th  of  July, 
1911.  A  similar  application  made  in  November,  1911,  was 
denied  by  this  court  The  present  papers  contain  little  addi- 
tional evidence. 

The  decedent  deposited  the  sum  of  forty-seven  dollars  in  the 
Bank  for  Savings  in  the  city  of  New  York  in  the  year  1819, 
and  this  deposit  was  never  withdrawn  by  her.  There  is  no 
proof  that  a  minor  could  not  make  a  deposit  in  a  savings  bank 
at  that  time.  Letters  of  administration  were  issued  to  the 
public  administrator  in  1901,  and  forty-seven  dollars  with 
accumulated  interest  was  thereafter  paid  to  the  city  ohiunber- 
lain.  Upon  the  application  of  the  public  administrator  a  tax 
of  one  hundred  and  nine  dollars  and  eighteen  cents  was  assessed 
thereon.  The  present  application  cannot  be  granted  unless  the 
court  finds  that  the  decedent  died  prior  to  1885,  when  the  first 
inheritance  tax  law  was  passed  in  this  State.  The  failure  of 
the  decedent  to  demand  payment  of  the  deposit  may  be  attrib- 
uted to  forgetfulness  owing  to  the  comparative  smallness  of 
the  amount  deposited,  or  to  acquisition  of  a  residence  or 
domicile  in  some  distant  State.     The  fact  that  she  did  not  de- 
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mand  payment  would  not,  of  itaelf,  justify  the  court  in  pre- 
suming that  she  died  some  time  prior  to  the  year  1885.    When 
the  time  of  death  is  material  it  cannot  rest  on  presumption,  but 
must  be  established  by  proof.    (Nepean  v.  Doe,  2  M.  &  W.  894.) 
Application  to  vacate  order  fixing  tax  denied. 

Application  denied. 


Matter  of  the  Petition  of  Mary  C.  Hibbard,  as  Administratrix 
of  the  Goods,  Chattels  and  Credits  Which  Were  of  William 
H.  HiBBABD,  Deceased,  to  Render  and  Settle  Her  Account. 

(Surrogates  Court,  Kings  County,  March,  1016.) 

Contracts — Claim  fob  Bbeach  of  Contract  to  iNREifNiFT  Against  Loss 
tlNDEB  A  Will  in  Consideration  of  Promise  to  Marrt — ^When  Oral 
Pbomisb  to  Marbt  Void — ^Defense  of  Statute  of  Frauds  and  Statute 
or  Limitations. 

.    Eivery  oral  agreement  made   in  consideration  ot  marriage  except  a 
mutual  promise  to  marry  is  void. 

A  mother's  will  provided  that  in  case  of  the  marriage  or  death  of 
either  of  her  unmarried  daughters  M  and  C  the  share  of  the  one  so 
marrying  or  dying  in  certain  property  devised  and  bequeathed  to  ihem 
should  revert  to  and  vest  in  the  survivor  of  them.  M,  upon'  accounting 
as  administratrix  of  her  husband,  whom  she  married  in  1005,  presented 
a  claim  and  the  evidence  justifies  a  finding  that  her  husband,  in  con- 
sideration of  her  promise  to  marry  him,  promised  that  he  would  in  the 
event  of  their  marriage  indemnify  her  for  any  lose  which  she  might 
sustain  with  respect  to  a  devise  to  her  contained  in  her  deceased  mother's 
will,  which  did  not  contain  any  unlawful  restraint  of  marriage.  The 
husband  died  in  1013  without  having  done  anything  which  could  be  re- 
garded as  a  fulfillment  on  hia  part  of  said  agreement.  The  claim  waa 
resisted  on  the  grounds  that  the  promise  of  the  husband  was  void  under 
the  Statute  of  Frauds  and  that  the  claim  was  barred  by  the  Statute  of 
Limitations.  Held,  on  rejecting  the  claim,  that,  if  the  contract  were 
void  under  the  Statute  of  Frauds,  there  would  be  no  need'  to  consider 
other  defenses;  if  it  were  good,  the  claim  thereon  might  be  defeated  hy 
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the  Statute  of  LimitatioiiB ;  or,  if  it  were  good-  and  not  so  defeated,  it 
might  fai),  for  the  absence  of  damages,  upon  a  finding  that  the  wife  could 
not  be  subject  to  loss  of*  her  estate  under  her  mother's  will. 

Pkoceeding  upon  the  settlement  of  the  account  of  an 
administratrix. 

Van  Zandt  &  Webb,  for  accountant,  claimant. 

Henry  E.  Heistad,  for  objectors. 

Ketcham,  S. —  The  administratrix  presents  upon  ber  ac- 
counting a  demand  based  upon  the  allegation  that  a  contract 
made  between  herself  and  the  decedent  waa  broken  by  the  latter 
during  his  lifetime. 

The  evidence  justifies  the  finding  that  the  deceased,  in  con- 
sideration of  the  accountant's  promise  to  marry  him,  promised 
that  he  would,  in  the  event  of  a  marriage  between  them,  in- 
demnify her  for  any  loss  which  she  might  sustain  with  respect 
to  a  devise  to  her  contained  in  her  deceased  mother's  will. 

There  was  no  note  or  memorandum  of  either  of  these 
promises  ini  writing. 

Before  the  time  when  these  promises  were  exchanged  the 
mother's  will  had  been  admitted  to  probate.  In  that  instru- 
ment the  testatrix,  having  three  daughters,  Mary,  the  claimant, 
then  unmarried ;  Oarrie,  unma^ied,  and  Emm^  married,  de- 
vised' a  certain  estate  in  land  to  her  daughters  equally,  and  with 
respect  thereto  provided,  among  other  things,  as  foUows: 

"  Sixth.  In  case  of  the  marriage  or  death  of  either  of  my  said 
daughters,  Mary  L.  or  Carrie  J.  Clairk,  then,  and  thereupon 
the  share  of  the  daughter  so  marrying  or  dying  (in  the  said 
house  and  lot '  688  A  Greene  Avenue '  and  contents),  as  above 
devised  and  bequeathed,  shall  revert  to  and  vest  in  the  survivor 
of  my  two  said  daughters." 

The  parties  to  this  promise  were  married'  on  July  12,  1905. 
The  husband  died  on  September  11,  1913,  without  having  done 
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anything  whicli  could  be  regarded  as  a  fulfillment  on  his  part 
of  the  arrangement  above  described. 
The  claim  is  re&isted  upon  the  grounds : 

1.  That  the  allied  promise  by  the  husband  was  void  under 
the  Statute  of  Frauds; 

2.  Thait  in  the  will  quoted  supra  the  provision  with  respect 
to  the  reservation  of  the  claimant's  estate  in  the  house  and  lot 
devised  constituted  a  condition  which  was  in  general  and  abso- 
lute restraint  of  marriage;  that  such  condition  was  therefore 
void;  and  that,  since  the  claimant's  marriage  imposed  no  loss 
upon  her  as  to  t'hie  devise  in  question,  the  presen/t  demand  must 
fail  even  if  it  be  basfed  upon  a  valid  contract ;  and 

3.  That  tiie  claim  is  barred  by  the  Statute  of  Limitations. 

"  Every  agreement,  promise  or  undertaking  is  void  unless  it, 
or  some  note  or  memorandum  thereof,  be  in  writing  and  sub- 
scribed by  the  party  to  be  charged  therewith  or  by  his  lawful 
agenit,  if  such  agreement,  promise  or  undertaking  *  *  *  is 
made  in  consideration  of  marriage,  except  mutual  promises  to 
marry."     (Pers.  Prop.  Law,  §  31.) 

In  Hunt  V.  Hunt  (171  N".  Y.  396),  it  was  conceded,  and 
necessarily  held,  that  a  compact,  which  cannot  be  differentiated 
from  the  airrangement  apparent  in  the  case  at  bar,  was  within 
the  statute.  Tt  was  further  held  that  the  intermarriage  of  the 
parties  to  the  contract  was  not  such  part  performance  thereof 
as  to  invest  a  court  of  equity  with  the  power  to  decree  specific 
performance. 

In  the  case  cited.  Judge  Werner  used  words  which,  though 
directed  to  another  purpose,  still  contain  a  definition  of  the 
statute  in  question  which  the  claimant  cannot  escape.  Of  that 
statute  he  says :  "  The  most  notable  feature  of  the  statute  above 
quoted  is  its  simplicity  and  directness  of  language.  All  con- 
tracts founded  upon  ooneideration  of  marriage,  except  mutual 
pronii.-cs  to  marry,  shall  be  void  imless  the  commands  of  the 
statute  are  obeved.     Mutual  executory  promises  to  raarrv  are 
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expressly  excluded  from  its  operation.  All  other  contracts, 
founded  upon  considerations  of  marriage,  are  as  clearly  within 
its  terms.  These  two  diverse  provisions  of  the  statute,  standing 
in  juxtaposition  to  each  other,  so  plainly  disclose  the  legislative 
intent  as  to  render  construction  unnecessary  if  not  impossible. 
The  letter  of  the  law  bears  its  own  interpretation." 

Other  authority  that  every  oral  agreement  made  in  con- 
sideration of  marriage,  except  a  mutual  promise  to  marry,  is 
void,  may  be  found,  if  needed,  in  Matter  of  Majot  (199  N.  Y. 
29) ;  McCartney  v.  Titsworth  (142  App.  Uiv.  292) ;  Lamb  v. 
Lamb  (18  ki.  250.) 

Again,  if  there  were  a  valid  contract  between  the  claimant 
and  her  husband,  there  is  no  evidence  that  the  time  for  its  per- 
formance was  defined  by  them,  and  it  would  be  a  contract  to  be 
performed  within  a  reasonable  time  after  their  marriage.  Un- 
less such  reasonable  time  could  be  held  to  be  as  much  as  two 
years,  the  oontraot,  if  assumed  to  be  good  in  law,  would  have 
been  broken,  and  any  cause  of  action  upon  its  breach  would  have 
occurred  at  a  time  more  than  six  vears  before  the  husband's 
death. 

An  action  upon  a  contract  obligation  or  liability,  express  or 
implied,  except  a  judgment  or  sealed  instrument,  must  be  com- 
menced within  six  years  after  the  cause  of  action  has  accrued. 
(Code  Civ.  Pro.  §§  380,  382,  subd.  1. 

If  it  were  necessary  to  fix  a  reasonable  period  for  the  per- 
formance of  the  contract  assumed,  it  would  be  adjusted  with 
great  liberality  to  the  claimant  if  it  were  found  to  be  one  year 
from  the  time  of  the  marriage.  The  sections  of  the  Code  last 
cited  seem  to  bar  the  claim  and  it  cannot  be  saved  from  the 
limitation  thereof  through  any  exception  contained  in  section 
382,  subdivision  5,  or  section  410.  As  to  section  382,  sub- 
division 5,  see  Carr  v.  Thompson,  87  ^.  V.  160;  Libby  v.  Van 
Derzee,  80  App.  Div.  494;  Campbell  v.  Culver,  56  id.  591; 
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Exhom  V.  Exhom,  1  id.  124 ;  Oakes  v.  Howell,  27  How.  Pr. 
145. 

The  breach  of  the  hueband^s  contract  was  complete  when  the 
time  for  performance  passed  without  fulfillment,  and  demand 
was  not  necessary  to  a  cause  of  action  whicfb  depended  alone 
upon  such  breach.  Hence  section  410  of  the  Code  cannot  be 
applied.  (Glover  v.  National  Bank  of  Commerce,  156  App. 
Div.  247.) 

In  view  of  the  disposition  made  of  the  other  questions 
presented,  this  court  will  discharge  its  full  duty  if  it  shall 
formally  find  that  the  will  of  the  claimant's  mother  did  not  con- 
tain an  unlawful  restraint  of  marriage.  This  conclusion  would 
not  require  any  finding  of  fact  were  it  not  that  evidence  has 
been  given  as  to  the  circumstances  and  relations  of  the  testatrix 
from  which  it  may  be  argued  that  a  construction  of  the  will  in 
part  depends  upon  a  question  of  fact.  If  for  the  purpose  of 
review  the  claimant  dhall  desire  a  finding  of  such  fact  the  same 
will  be  made. 

This  is  a  case  in  which  the  parties  may  properly  ask  for 
specific  findings.  The  provision  of  the  Code  that  a  surrogate's 
decision  in  writing  shall  direct  the  decree  \to  be  entered  and 
need  not,  except  for  such  direction,  contain  either  the  facts 
found  or  the  conclusions  of  law  (Code  Civ.  Pro.  §  2541),  must 
commend  itself  to  the  plain  man  who  finds  pleasure  in  seeing 
one  word,  if  sufiicient,  grow  where  a  thousand  grew  before,  but 
the  concise  direction  for  judgment  should  not  be  used  where 
concurrent  claims  or  defenses  may  be  possibly  supported  or 
defeated  in  the  alternative,  or  the  determination  as  to  a  claim 
is  that  it  is  subject  only  to  one  or  more  of  several  defenses  and 
is  not  subject  to  the  others. 

Here,  if  the  contract  were  void  under  the  Statute  of  Fraudst^ 
there  would  be  no  need  to  consider  other  defenses;  if  it  were 
good,  the  claim  thereon  might  be  defeated  by  the  Statute  of 
Limitations;  or,  if  it  were  good  and  not  so  defeated,  it  might 
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fail,  for  tbe  absence  of  drainages,  upon  a  finding  that  the  wife 
could  not  be  subject  to  loss  of  her  estate  under  her  mother's 
will. 

The  claim  is  rejected  and  the  findings  may  be  sc  framed  that 
tbe  facts  and  conclusions  indicated  in  this  opinion  sLall  specifi- 
cally appear. 

Decreed  ax»ordingly. 


Matter  of  the  Petition  of  James  S.  Bearns  to  Prove  the  Lasi 
Will  and  Teaftament  of  Joseph  H.  Beabns,  Late  of  the 
County  of  Kings,  Deceased. 

(8urrogat€^9  Court,  Kings  Cotmty,  March,  1016.) 

Will — Document    Incobpobatino    at    Length    EABLnni    Instruments 
Which  Testator  Deolabed  He  Gould  Not  Fiitd  But  Did  Not  Revoke — 

PbOBATE  G1U.NTED. 

A  paper  offered  for  probate  as  decedent's  last  will  opened  with  a 
recital  by  him  that  he  had  earlier  made  his  last  will  and  testament  and 
several  codicils  thereto;  that  he  could  not  find  them;  that  he  had  not 
in  any  manner  revoked  them,  and  that  the  following,  incorporating  the 
earlier  instruments,  are  copies  of  said  last  will  and  testament  and 
codicils.  The  document  then  closed  with  the  following:  ''Now,  there- 
fore, I,  the  said  Joseph  H.  Beams,  do  hereby  re-publish  the  said  last 
will  and  testament  and  said  codicils  thereto,  and  do  hereby  declare  the 
same  to  be  my  last  will  and  testament  and  codicils  thereto."  The  testa- 
tor's signature  appeared  at  the  end  of  the  paper  and  the  usual  attesta^ 
tion  clause  was  subjoined,  signed  by  three  witnesses. 

Hcldy  that  it  appearing  that  the  Instrument  was  subscribed,  declared 
and  attested  in  the  full  form  required  for  the  execution  of  a  will,  it  is 
entitled  to  probate. 

PROCEEDING  upon  tho  probate  of  a  will. 

Sudolpb  F.  Babe  (John  F.  Clarke,  of  counsel ),  for  proponent. 
0 
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John  G.  Snyder  (Percival  H.  Gregory,  of  counsel),  for 
contestant 

William  C.  McEee,  for  Brooklyn  Bureau  of  Charities, 
l^atee. 

Coombs  &  Whitney,  for  St.  James  Church,  legatee. 

Low,  Miller  &  Low,  for  St.  Christopher's  Hospital  for 
Babies,  legatee. 

Wood,  Cooke  &  Seitz,  for  Brooklyn  Children's  Aid  Society, 
legatee. 

J.  Mayhew  Wainwright,  for  American  Society  for  the  Pre- 
vention of  Cruelty  to  Animals,  legatee. 

Jacob  I.  Bergen,  special  guardian  for  Selina  Beams,  Melville 
H.  Beams  and  Ruth  Lillia  Beams,  infants. 

Ketcham,  S. —  The  only  question  presented  is  whether  or 
,not  the  propounded  paper  is  a  will. 

It  opens  with  a  recital  by  the  decedent  that  he  has  earlier 
"mad^c  his  last  will  and  testament  and  several  codicils  thereto ; 
that  he  "cannot  find  them ;  that  be  has  not  in  any  manner  revoked 
them  and  that  the  following  are  copies  of  the  said  last  will  and 
testament  and  codicils.  Copies  of  the  earlier  instruments  thus 
identified  are  then  incorporated  at  length.  The  document  then 
<5loses  with  the  following: 

"  Now,  therefore,  I,  the  said  Joseph  H.  Beams,  do  hereby 
re-publish  the  said  last  will  and  testament  and  said  codicils 
thereto,  and  do  hereby  declare  the  same  to  be  my  last  will  and 
testament  and  codicils  thereto." 

The  signature  of  the  alleged  testator  is  at  the  end  of  the 
.paper,  and  a  clause  of  attestation  is  subjoined  in  these  words : 
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"  The  forgoing  instrument  was  signed,  published  and  de- 
clared by  Joseph  H.  Beams,  the  testator,  as  and  for  his  last 
will  and  testament,  and  as  and  for  the  codicils  to  his  last  will 
and  testament  in  our  presence,  and  thereupon  we,  at  his  request 
and  in  his  presence  and  in  the  presence  of  each  other  signed  our 
names  as  witnesses  hereto." 

At  the  end  of  the  clause  last  quoted  appear  the  names  of  three 
witnesses,  with  a  statement  of  their  residences,  respectively. 

From  its  face  and  the  testimony  of  these  witnesses  it  will  be 
found  that  the  instrument  was  subscribed,  declared  and  attested 
in  the  full  form  required  for  the  execution  of  a  will. 

That  the  signatory  of  this  paper  intended  to  make  a  will  and 
believed  that  he  was  making  one  is  manifest.  Not  only  does 
his  subjective  intention  appear^  but  any  sane  person  will  know 
from  the  tenns  of  the  paper  just  what  it  was  that  the  supposed 
testator  meant  to  accomplish  by  a  will.  Where  both  the  fact 
of  testamentary  purpose  and  the  explicit  nature  of  the  testa- 
mentary scheme  are  so  plain  that  the  wayfaring  man,  though  a 
fool,  need  not  err  therein,  it  only  remains  to  determine  whether 
the  law  so  far  partakes  of  the  wayfarer's  affliction  that  it  can- 
not see  what  everybody  else  can. 

In  such  case  all  the  cunning  of  construction  may  be  justly 
employed  to  infuse  the  language  known  to  have  been  used  in  a 
testamentary  endeavor  with  an  interpretation  which  will  give 
life  and  effect  to  a  worthy  purpose. 

The  supposed  testator  republishes  his  former  will  and  codicils. 
This  is  not  the  kind  of  republication  which  the  law  has  in  mind 
when  it  provides  that  a  will  may  be  republished.  This  it  could 
not  be,  for  the  transaction  did  not  in  any  point  conform  to  the 
legal  requirements  of  republication,  and  it  cannot  be  presumed 
that  the  decedent  intended  his  act  to  be  ineffectual. 

Where  a  word  under  construction  yields  no  force  when 
limited  to  one  definition,  but  would  show  forth  a  clear  value  if 
Kghted  up  by  another,  it  is,  at  least,  permissible  to  inquir* 
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whether  the  more  hopeful  definition  will  apply,  and  clearly,  if 
it  then  he  found  that  in  one  meaning  the  word  would  endanger 
a  solemn  inetrument  which  the  other  meaning  would  rescue,  the 
interpretation  must  be  adopted  which  will  save,  and  not  destroy. 

In  the  narrow  sense  to  which  the  law  confines  the  word,  the 
mere  act  of  making  the  former  will  and  codicils  was  published 
at  the  time  when  they  were  made.  But  to  publish  is  to  declare, 
to  tell,  to  display,  to  put  in  print  or  writing  for  the  people  to 
read.  In  this  usage  the  substance  of  the  former  instruments 
formed  a  record  and  declaration  of  a  complete  scheme  for  the 
disposition  of  the  decedent's  estate  intended  to  be  read  in  the 
event  of  death. 

Since,  then,  it  is  impossible  to  eflfectuate  the  supposed  testa* 
tor's  republication  as-  a  transaction  directed  merely  to  his  earlier 
acts  of  testation,  the  inquiry  is  forced  as  to  whether  he  may 
not  have  meant,  when  he  republished  his  will  and  codicils,  that 
he  repeated,  confirmed  and  adojrted  anew  the  provisions  which 
they  contained  and  made  them  the  text  and  evidence  of  the 
scheme  of  a  present  will. 

To  republish,  long  before  it  was  strained  from  its  normal 
meaning  to  the  narrower  uses  of  the  law,  meant  only  to  publish 
again,  to  repeat,  to  tell  anew,  to  declare  a  second  time.  It 
sometimes  means  to  reprint,  as  in  the  case  of  the  reproduction 
of  a  written  work,  to  print  and  utter  a  new  edition. 

There  are  only  a  few  means,  well  defined,  by  which  a  man 
may  so  proceed  that  his  act  will  constitute  a  republication  of 
the  factum  of  an  earlier  will.  The  transaction  now  under  re- 
view contains  no  single  feature  which  conformed  to  the  cere- 
mony of  republication  as  legally  defined.  It  did  fit  into  and 
reproduced  all  the  elements  of  a  republication  in  either  the 
popular,  literary  or  original  meaning  of  the  word. 

When  it  is  obvious  th«at  the  srupposed  testator  could  not  have 
used  the  language:  "  I  do  hereby  republish  my  will  which  has 
been  lost,"  with  the  intention  of  availing  himself  of  the  legal 
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doctrines  of  republication,  it  becomes  an  urgent  and  welcome 
duty  to  adjust  his  wordE  to  any  appropriate  interpretation 
which  will  reveal  what  is  known  to  have  been  in  his  mind,  how- 
ever obscured  in  misfit  phrases.  "  The  letter  killeth,  but  the 
spirit  make^h  alive." 

It  is  believed  that  a  just  construction  of  this  will  is  that  the 
testator,  when  he  executed  the  propounded  paper,  incorporated 
therein  as  his  will  all  the  terms  and  directions  contained  in  the 
earlier  instruments. 

The  instrument  is  found  to  be  the  last  will  and  testament  of 
the  decedent,  and  as  such  is  admitted  to  probate. 

Probate  decreed. 


Matter  of  the  Application  of  Sophie  Kischneb  for  a  Decree 
Revoking  Letters  of  Administration  Issued  upon  the  Estate 
of  Ann  Elizabeth  Gimpel  to  Louis  Gimpel  and  John 
Henby  Gimpel,  as  Administrators. 

{Burrogate'd  Court,  Kingg  County,  March,  1015.) 

AOICINISTBATION — REVOCATION    OF. 

It  is  dishonesty  on  the  part  of  the  sons  of  decedent,  now  her  adminis* 
iratoTS,  to  take  from  her  for  themselves  and  a  sister  to  the  exclusion 
of  another  sister  all  the  property  their  mother  had  at  a  time  when  her 
competency  was  questionable  and  to  avail  themselves  of  her  willingness 
to  give  away  all  ehe  had  and  to  so  distribute  it  that  one  of  her  children 
was  disregarded,  and  letters  of  administration  granted  to  said  sons  will 
be  revoked. 

Application  to  revoke  letters  of  administration. 
Aron  &  Vanderveer,  for  petitioner. 

Kiendl   &   Sons   (Theodore  Kiendl,   Jr.,   of  counsel),   for 
respondents. 
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Ketciiam,  S. —  The  letters  of  administration  will  be  revoked. 

It  was  dishonesty  on  the  part  of  the  two  sons  of  the  decedent, 
now  the  administrators,  to  take  from  their  mother,  for  them- 
selves and  a  daughter  of  the  decedent,  to  the  exclusion  of  an- 
other daughter,  all  the  property  which  she  had,  under  the  cir- 
cumstances establisihed  with  respect  to  her  mental  weakness  and 
dependence. 

If  the  condition'  of  health  into  which  she  had  fallen  in  her 
old  age  was  not  enough  to  demonstrate  her  complete  incom- 
petency to  understand  and  manage  her  affairs,  it  was  still  dis- 
honesty, at  a  time  when  her  competency  was  seriously  question- 
able, to  avail  themselves  of  her  willingness  to  give  away  all  that 
she  had  and  to  distribute  it  among  themselves  and  their  sister 
in  such  a  way  that  one  of  her  children  was  disregarded. 

The  mother's  gifts  were  made  to  three  of  her  sons  and 
d-aughters,  while  they  bad  access,  opportunity  and  incentive  to 
profit  by  her  improvidence.  At  the  same  time  the  daughter  to 
whom  she  gave  nothing  was  without  opportunity  to  impress  her 
needs,  her  claims  or  her  desert  upon  the  mother. 

Of  the  childreni  who  have  partaken  of  the  decedent's  inoon- 
siderate  generosity,  two  have  taken  administration  upon  her 
estate  without  any  assignable  motive,  unless  it  be  to  intrench 
themselves  against  such  legal  attack  as  their  conduct  during  the 
decedent's  lifetime  would  naiturally  invite. 

There  will  be  no  finding  that  the  transfers  of  property  made 
hy  the  decedent  were  obtained  a/t  a  time  when  she  was  mentally 
incompetent  or  that  they  were  induced  by  abuse  of  the  dependent 
relation  which  she  bore  toward  those  who  got  her  property.  A 
sufficient  basis  of  the  decree  of  revocation  will  be  that  the 
transfers  were  made  by  one  who  was  in  physical  and  moral 
dependency  upon  those  who  made  gain  from  her  infirmity,  and 
that  her  mental  condition  was  such  that  it  was  dishonesty  to 
make  use  of  it  to  obtain  all  her  property. 

A  further  ground  for  the  decree  is  that  the  administrators* 
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own  interest  is  hostile  to  the  safety  and  welfare  of  the  estate  in 
every  substantial  respect 

Bevond  the  fiftv  dollars  which  has  been  taken  into  the  care 
of  the  administrators,  upon  their  allegation  that  nothing  else 
was  left  by  their  mother,  there  is  no  need  for  their  remaining 
iu  office. 

The  assertion  and  maintenance  of  control  over  an  estate 
under  these  circumstances  is  said  to  be  misconduct.  (Matter  of 
West,  40  Hun,  291;  ajBFA,  111  N.  Y.  687;  Matter  of  Qleason,. 
17  Misa  Rep.  610;  Matter  of  Wallace,  68  App.  Div.  649; 
Matter  of  Stallo,  82  Misc.  Rep.  135;  reversed  on  grounds  not 
material  to  this  discussion,  209  X.  Y.  567.) 

The  petitioner  may  take  a  decree  revoking  the  respondents' 
letters  and  directing  them  to  render  and  settle  their  accounts. 

Decreed  accordingly. 


Matter  of  the  Petition  of  Esther  Olsen  to  Render  and  Settle- 
Her  Account  as  Administratrix  of  the  Estate  of  Chables. 
Oi-SEN,  Deceased. 

{Burrogaie'B  Court,  Kings  County,  March,  1016.) 

EZBCDTOBS  AND  ADMIKISTBATOBS — AOGOUNTING — FxmD  COLLEOTED  III  COU'- 
FB0MI8E  OF  ACTION  UnDEB  FOBEIQN  STATUTE — DlVISIGN  OF  PbOOEEDS. 

The  account  of  an  adminifttratriz  reported  a  fund  collected  by  her  in 
compromise  of  an  action  brought  in  England  against  the  corporate 
owners  of  the  steamehip  Titanic  to  recover  damages  for  alleged  negli- 
gence in  causing  the  death  of  her  intestate.  The  action  was  brought 
under  a  statute  (0  &  10  Vict.  chap.  93,  §  2)  which  declares  that  every 
such  action  shall  be  for  the  benefit  of  the  wife,  husband,  parent  and: 
child  of  the  deceased.  The  intestate  was  survived  by  his  wife,  the 
administratrix  herein,  and  one  child.  Held,  that  the  fund  must  be- 
divided  equally  between  the  wife  and  child,  in  accordance  with  the- 
statute  under  which  said  action  was  brought. 
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Pboceeding  upon  the  settlement  of  the  account  of  an 
administratrix. 

William  C.  McKee,  for  administratrix. 

Franklin  M.  Tomlin^  special  guardian  for  Arthur  Olden^  an 
infant. 

E[etcham,  S. —  The  accountant's  intestate  lost  his  life  in  the 
wreck  of  the  steamship  Titanic,  leaving  his  wife,  who  ie  the 
administratrix,  and  a  child. 

An  action  was  brought  in  England  against  the  corporate 
owners  of  the  ship  to  recover  damages  for  alleged  negligence 
causing  the  intestate's  death.  The  account  reports  a  fund  which 
was  collected  by  the  administratrix  in  compromise  of  that 
action. 

The  English  statute  provides  for  the  maintenance  of  an  action 
for  death  caused'  by  "  wrongful  act,  neglect  or  default,"  and 
then  provides  as  follows : 

"  Every  such  action  shall  be  for  the  benefit  of  the  wife,  hus- 
band, parent  and  child  of  the  person  whose  death  shall  have 
been  so  caused,  and  shall  be  brought  by  and  in  the  name  of 
the  executor  or  administrator  of  the  person  deceased,  and  in 
every  such  action  the  jury  may  give  such  damages  as  they  may 
think  proportioned  to  the  injury  resulting  from  such  death  to 
the  parties  respectively  from  whom  and  for  whose  benefit  such 
action  shall  be  brought;  and  the  amount  so  recovered,  after 
deducting  the  costs-  not  recovered  from  the  defendant,  shall  be 
divided  amongst  the  before-mentioned  parties  in  such  shares  as 
the  jury  by  their  verdict  shall  find  and  direct."  (9  &  10  Vict, 
chap.  93,  §  2.) 

The  accountant  asks  that  these  damages  be  distributed,  two- 
thirds  to  her  and  one-third  .to  her  child. 

The  foreign  statute  alone  created  the  right  from  which  the 
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fund  proceeds,  and  it  alone  must  supply  the  badis  for  its  division. 
(Taylor  v.  Taylor,  232  U.  S.  363.) 

That  statute  contains  no  explicit  direction  for  the  disposition 
of  the  damages  when  the  same  are  collected  without  a  trial.  It 
does,  however,  provide  thtit  the  action  therein  authorized  sh^U 
be  for  the  benefit  of  the  "  wife    ♦    *    ♦    and  child." 

It  is,  therefore,  undeniable  that  the  fund  which  the  com- 
promise yielded  is  not  a  part  of  the  general  estate  and  is  held 
under  a  trust  for  those  whose  claims  in  a  recovery  by  trial  would 
be  a  proper  subject  of  adjustment  by  the  jury. 

When  the  only  persons  interested  are  the  decedent's  wife  and 
child,  it  must  be  that  each  would  have  been  awarded  a  substantial 
fraction  of  any  verdict  The  only  definite  direction  contained 
in  the  act  as  to  the  disposition  of  the  damages  is  here  in- 
applicable, and  the  remaining  question,  therefore,  is.  What 
direction  for  disposition*  can  be  implied  from  the  statutory 
declaration  that  the  action  shall  be  for  the  benefit  of  the  wife 
and  child? 

It  is  argued  by  the  guardian  that  since  the  administratrix  did 
not  bring  her  action  to  trial  and  obtain  from  the  jury  a  direction 
for  the  distribution  of  the  damages,  she  waived  any  right  she 
might  have  to  more  than  one-third  of  the  fund  which  would  be 
hers  if  the  New  York  Statute  of  Distribution  should  control. 

The  trouble  with  this  suggestion  is  that  the  Statute  of  Dis- 
tribution has  nothing  to  do  with  the  case. 

If  the  law  of  tibis  State  provided  that  in  intestacy  the  child 
or  children  should  receive  all  the  personal  estate  of  the  intestate, 
could  it  be  possible  that  in  the  application  of  the  English 
statute,  which  in  creating  the  property  right  expressly  declares 
the  widow  a  beneficiary  thereof,  she  could  be  wholly  excluded  ? 
Is  it  not  a  fallacy  to  apply  our  Statute  of  Distribution  in  cases 
of  intestacy  to  a  fund  to  whicfh  that  statute  has  no  application  ? 

That  the  fund  must  be  divided  between  the  wife  and  child  is 
plain  from  the  only  statute  which  can  be  considered,  and  it  is 
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equally  plain  that  the  only  division  contemplated  is  snch  as 
will  be  just  and  practical.  If  tn'o  persons  are  beneficially  en- 
titled to  the  enjoyment  of  a  fund  and  nothing  is  known  of  the 
proportion  of  their  claims  thereto,  there  can  only  be  an  equal 
division. 

There  is  no  circumstance  to  show  that  the  rights  of  the  par- 
ticipants in  this  fond  are  disproportionate.  At  the  time  of  the 
decedent's  death  the  widow  was  twenty-four  vears  of  age.  The 
child  was  nine  years  of  age.  The  general  estate  accounted  for 
is  $547.23,  and  the  amount  realized  upon  the  compromise  is 
$2,222.09.  These  facts  do  not  deter  the  mind  from  equal 
division. 

The  expenses  of  the  accounting  should  be  borne  generally  by 
the  general  estate.  The  allowance  to  the  special  guardian, 
seventy-five  dollars,  should  be  charged  ujwn  the  special  estate. 

Decreed  accordingly. 


Emit.  Heuel,  as  Executor,  etc.,  of  C^onrad  Stein,  Deceased, 
Plaintiff,  v.  Alexandeb  Steix,  as  Executor,  and  Josephine 
Stein,  as  Executrix,  etc.,  of  Conrad  Stein,  Deceased,  and 
Others,  Defendants. 

Josephine  Stein  Utbbhart  and  Carl  J.  Stein,  Appellants; 
Emanuel  J.  Myers,  Guardian  ad  Litem,  Respondent. 

(Supreme  Court ,  App.  Div.,  First  Department,  December  11,  1014.) 

Will — Action  fob  Constbuotion — Judgment  Valid,  Although  Impikmpsb 
Pebbon  Appoinhd  Guabdian  Ad  Litem — Guabdian  Ad  Litem  Wbono- 
ruLLT  Appointed  not  Entitucd  to  Compensation — When  Ooubt  Mat 
Compel  Guabdian  Ad  Litem  to  Repay  Moneys  Becbiyed  fob  Sebyices. 
Where,  in  an  action  for  the  construction  of  a  will,  there  i«  a  sub- 
stantial contest  between  two  sons  of  the  testator  and  four  other  children 
who  are  infants,  an  attorney  who,  by  means  of  a  mislesidltng  affid&Yit,  is 
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appointed  guardian  ad  litem  for  the  infants,  and  appears  on  the  trial  of 
the  action  in  behalf  of  all  of  the  defendants,  although  the  other  mem- 
bers of  bis  firm  are  attorneys  for  the  two  sons,  is  not  entitled  to  pay- 
ment out  of  the  estate  of  the  infants  for  his  services  as  guardian  ad 
litem,  because  he  ^-as  not  a  competent  person  to  be  appointed,  within 
the  provisions  of  rule  49  of  the  General  Rules  of  Practice. 

The  appointment  of  9uch  a  person  as  guardian  ad  litem  was  not  void, 
however,  and  the  judgment  entered  was  binding  upon  the  infants  as 
well  as  the  adult  heirs  of  the  testator. 

Where,  on  a  n^otion  for  an  order  revoking  and  setting  aside  any  pro- 
visions made  for  the  compensation  of  such  a  guardian  ad  litem,  it 
appears  that  the  attorney  after  being  denied  an  order  fixing  his  com- 
pensation undier  rule  50  of  the  General  Rules  of  Practice,  procured  pay- 
ment from  the  executors  of  the  testator,  without  an  order  of  the  court, 
which  was  allowed  upon  a  Subsequent  accounting,  the  decree  of  the 
surrogate  is  res  adjudicata  as  between  the  executors  and  the  heirs,  but 
is  not  conclusive  as  between  the  attorney  and  his  former  wardls,  and, 
hence,  the  court  may  require  him  to  repay  the  sum*  wliich  he  received 
from  the  executors  as  compensation,  with  interest,  under  the  provision 
of  the  notice  of  motion  asking  for  "  such  other  and  further  relief  m  nuiy 
seem  to  the  court  just  and  proper." 

Clabks  and  Dowuivo,  JJ.,  dissented*,  with  opinion. 

Appeal  by  Josephine  Stein  Uterhart  and  another  from  two 
orders  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  18th  day  of  November,  1913,  denying  their  sep- 
arate motions  for  an  order  revoking,  canceling  and  setting  aside 
any  provisions  heretofore  made  for  the  compensation  of 
Emanuel  J.  Myers,  as  guardian  ad  litem  herein,  and  requiring 
him  to  make  restitution  of  the  amount  already  received  by  him. 

Frederic  R.  Coudert,  of  counsel  (Uterhart  &  Graham,  at- 
torneys), for  the  appellants. 

Emanuel  J.  Myers,  respondent,  in  person. 

I^GRAHAM,  p.  J.  —  This  action  was  commenced  in  the  sum- 
mer of  1900  by  one  of  the  executors  of  the  last  will  and  testa- 
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ment  of  Conrad  Stein,  deceased,  to  obtain  a  construction  of  the 
will  and  to  determine  what  real  property  was  devised  to  the 
defendants,  Alexander  Stein  and  Conrad  Stein,  two  sons  of  the 
testator,  by  the  will.  In  addition  to  these  two  sons,  the  testator 
left  him  surviving  four  children  who  were  infants.  These  two 
sons  claimed  that  under  the  will  they  were  entitled  to  several 
pieces  of  real  property,  which  the  plaintiff,  as  one  of  the 
executors  of  the  will,  disputed.  The  substantial  contest,  there- 
fore, was  between  these  two  sons,  on  the  one  side,  and  the  four 
infants,  on  the  other. 

On  August  24,  1900,  the  complaint  was  served  upon  the  firm 
of  Myers,  Goldsmith  &  Bronner,  who  admitted  service  of  the 
complaint  as  attorneys  for  the  defendants.  Josephine  Stein, 
the  widow  of  the  testator  and  the  mother  of  the  four  infants, 
two  of  whom  were  over  fourteen  years,  and  two  of  them  under 
fourteen  years  of  age,  presented  a  petition  to  the  Supreme 
Court,  executed  by  herself  as  the  general  guardian,  and  by  the 
two  infants  who  were  over  fourteen  years  of  age,  asking  that 
Emanuel  J.  Myers,  of  the  firm  of  Myers,  Gt)ldsmith  &  Bronner, 
be  appointed  as  guardian  ad  litem  for  the  infants.  With  that 
petition  Mr.  Myers  presented  an  aflBidavit  stating  that  he  was 
an  attorney  and  counselor  at  law,  residing  in  the  city  of  New 
York,  that  he  had  no  interest  adverse  to  those  of  the  four  in- 
fants, who  desired  to  have  him  appointed  as  guardian  ad  litem, 
and  that  he  was  not  connected  in  business  with  any  attorney 
or  counsel  whose  interests  were  adverse  to  those  of  said  infants. 
On  that  petition  and  affidavit  on  the  6th  of  September,  1900, 
the  court  appoiiTted  Mr.  Myers  as  guardian  ad  litem  of  said 
infants.  Mr.  Myers,  as  guardian  ad  litem,  interposed  an  an- 
swer for  the  infants,  alleging  that  they  and  each  of  them  were 
strangers  to  all  and  singular  the  things  set  forth  in  the  com- 
plaint in  this  action,  saving  and  excepting  they  were  children 
of  Conrad  Stein,  deceased,  who  died,  leaving  a  last  will  and 
testament,  and  that  they  were  severally  infants  under  the  age 
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of  twenty-one  yearS;  and  claimed  such  interest  in  the  premises 
as  they  were  severally  entitled  to,  and  the  said  defendants  by 
their  guardian  ad  litem  submitted  their  several  rights  and 
interests  in  the  matters  in  question  in  this  action  to  the  protec- 
tion of  the  court  This  answer  was  signed  by  Emanuel  J. 
Myers,  as  guardian  ad  litem  of  the  infants.  The  defendants, 
Alexander  Stein  and  Conrad  Stein,  served  an  answer  to  the 
complaint,  claiming  they  were  entitled  to  certain  real  estate  as 
devisees  of  the  testator,  and  that  answer  was  subscribed  by 
Goldsmith  &  Bronner,  as  attorneys  for  the  defendants,  two  of 
the  partners  of  Emanuel  J.  Myers.  So  far  as  appears  from  the 
record,  the  rights  of  these  infants,  as  against  their  two  brothers, 
were  not  insisted  upon  at  the  trial.  Emanuel  J.  Myers,  al- 
though guardian  ad  litem  for  the  infants,  seemed  to  have  ap- 
peared upon  the  trial  on  behalf  of  all  of  the  defendants  and  to 
have  tried  the  case  for  them.  In  his  answering  affidavits  he 
states  that  it  was  understood  that  Judge  Gross  should  appear 
for  and  represent  Josephine  Stein  as  executrix  and  individ- 
ually, and  Alexander  Stein  as  executor ;  that  Goldsmith  &  Bron- 
ner should  appear  for  and  interpose  an  answer  in  behalf  of 
Alexander  Stein's  and  Conrad  Stein's  individual  interests, 
setting  up  their  construction  of  the  devise  and  bequest  in  the 
will ;  that  A.  C.  Cropsey,  who  was  associated  with  Judge  Gross, 
should  appear  for  and  interpose  an  answer  for  Josephine  Stein, 
individually  and  as  testamentary  guardian  for  the  infant  chil- 
dren of  the  testator,  and  that  Emanuel  J.  Myers  should  appear 
as  guardian  ad  litem  for  the  infant  children  of  the  testator.  He 
then  stated  it  was  imderstood  and  believed  that  the  interests  of 
these  parties  were  not  adverse,  inimical  or  hostile,  and  that  the 
evidence  which  would  be  interposed  in  behalf  of  the  defendants 
would  be  the  same,  and  that  the  oral  evidence  to  be  submitted 
was  showing  the  nature,  character  and  extent  of  the  brewery 
plant,  as  it  was  considered  that  it  was  the  express  wish  of  the 
testator,  as  stated  in  the  will,  that  his  sons  should  carry  on  the 
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business.  He  further  stated  that  Judge  Gross  desired  him  to 
prepare  and  conduct  the  trial  of  the  cause,  and  in  particular 
this  question  of  the  identity  of  the  property  constituting  the 
"  Brewery  Business/'  in  view  of  his  special  knowledge  of  the 
"  Brewery  Plant,"  and  that  all  of  the  questions  raised  by  the 
complaint  were  to  be  fairly  presented  to  the  court  with  the  view 
that  the  will  should  be  fairly,  honestly  and  impartially  con- 
strued in  the  light  of  all  circumstances  showing  the  nature  and 
character  of  the  estate  and  throwing  any  light  on  the  testator's 
intention  in  the  "  devise  of  the  brewing  business."  The  cause 
was  tried  at  the  Special  Term  of  the  Supreme  Court,  presided 
over  bv  Mr.  Justice  Bisciioff,  who  rendered  a  decision  sus- 
taining  the  position  taken  by  Judge  Gross  and  Emanuel  J. 
Myers  as  to  the  validity  of  the  trusts  contained  in  the  will,  that 
Mrs.  Josephine  Stein  was  not  required  to  elect  but  entitled  to 
her  right  of  dower  as  well  as  to  the  testamentary  provisions,  and 
further  deciding  that  certain  real  estate  was  part  of  the  brewery 
business,  and  against  the  contention  of  Alexander  Stein  and 
Conrad  Stein,  which  had  l)een  argued  by  Mr.  Myers,  although 
opposed  to  the  interests  of  his  wards,  as  to  the  four  vacant  lots 
and  the  foreman's  house  claimed  by  them  as  part  of  the 
"  brewery  plant." 

It  is  quite  clear  upon  this  record  that  Mr.  Myers  was  not  a 
competent  person  to  be  appointed  guardian  ad  litem,  within 
the  provisions  of  rule  49  of  the  General  Rules  of  Practice. 
His  firm  had  appeared  for  Alexander  Stein  and  Conrad  Stein, 
whose  interests  were  distinctly  adverse  to  those  of  the  infants, 
and  his  affidavit,  upon  which  he  was  appointed  guardian  ad 
litem,  was,  to  say  the  least,  misleading.  The  will  of  the  testator 
was  indefinite  as  to  the  real  estate  which  was  included  in  the 
devise  to  these  two  sons,  and  these  two  sons'  claim  to  certain 
real  property  of  the  testator  as  included  in  the  devise  to  them 
^vas  adverse  to  those  of  the  other  children  of  the  testator,  as 
they  would  have  an  interest  in  all  of  the  real  estate  which  the 
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testator  owned,  which  was  not  included  in  the  bequest  to  these 
two  sons.  I  agree,  however,  with  my  brother  Clabkb  that 
this  did  not  make  the  appointment  of  Mr.  Myers  as  guardian 
ad  litem  void  and  the  judgment  thus  entered  would  bind  the 
infants  as  well  as  the  adult  heirs  of  the  testator.  (See  Parish 
V.  Parish,  77  App.  Div.  267;  175  K  Y.  181.) 

Mr.  Myers  then  made  two  applications  to  the  Supreme  Court 
for  an  order  fixing  his  compensation,  under  rule  50  of  the 
Greneral  Rules  of  Practice,  but  neither  of  the  applications  re- 
sulted in  an  order  in  compliance  with  such  rule,  and,  therefore, 
it  would  appear  that  Mr.  Myers  was  not  entitled  to  receive  any 
compensation  as  guardian  ad  litem,  and,  if  the  facts  submitted 
had  been  before  the  court  on  these  applications,  it  is  clear  that 
no  award  would  have  been  made.  It  is  also  clear  that  Mr. 
Myers  rendered  no  services  to  the  infants  as  against  the  claims 
of  their  brothers  to  these  pieces  of  real  property.  What  he  did 
was  to  appear  as  counsel  for  the  adult  defendants.  So  Mr. 
Myers  was  entitled  to  no  payment  out  of  the  estate  of  the  in- 
fants for  his  services  as  guardian  ad  litem. 

Having  failed  to  obtain  an  order  which  would  justify  such  a 
payment,  he  persuaded  the  executors  of  the  testator,  without 
any  order  of  the  court,  to  pay  him  the  sum  of  $5,363.90.  That 
money  seems  to  have  been  paid  out  of  the  general  assets  of  the 
estate  as  at  that  time  no  property  had  been  set  apart  for  the 
infants.  Subsequently,  however,  the  executors  presented  to  the 
surrogate  an  accounting  of  their  proceeding,  in  which  these 
infants  were  parties,  represented  by  guardian  ad  litem.  In 
that  accounting  there  was  a  credit  claim  for  this  payment  of 
$5,363.90,  to  Mr.  Myers,  as  guardian  ad  litem.  I  cannot  find 
that  the  decree  of  the  surrogate  is  a  part  of  these  proceedings, 
but  it  is  stated  that  the  decree  contained  a  provision  that  the 
said  sum  of  $5,363.90,  paid  to  Emanuel  J.  Myers  as  guardian 
ad  litem  of  the  infant  children,  should  be  paid  out  of  "  the 
several  distributive  shares  of  the  said  Josephine  Stein,   the 
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younger,  Paula  Stein,  Ella  Stein  and  Carl  Stein,  in  equal  pro- 
portions, share  and  share  alike,  when  the  trust  period  expires 
at  the  majority  of  the  youngest  child,  Carl  Stein,  or  his  death 
before  majority."  We  must  assume  that  this  decree  of  the 
surrogate  is  res  adjudicata  as  between  these  parties,  and  that 
as  between  the  infants  and  the  executors  the  infants  are  charge- 
able on  the  final  distribution  of  the  estate  with  the  propor- 
tionate amount  of  this  sum  of  money,  illegally  and  improperly 
paid  by  the  executors  out  of  the  estate.  But  Mr.  Myers  was 
not  a  party  to  that  proceeding,  nor  was  his  right  to  retain  that 
sum  adjudicated  as  between  himself  and  his  wards,  the 
infants.  Undoubtedly  the  executors  have  a  right  to  charge 
that  payment  to  the  wards  upon  the  final  distribution  of  the 
estate,  but  there  is  nothing  in  this  decree,  as  I  view  it,  that, 
as  between  Mr.  Myers  and  the  wards,  in  an  adjudication 
which  prevents  the  court  from  ordering  Mr.  Myers  to  repay  to 
his  former  wards  the  money  wrongfully  paid  to  him  and 
charged  to  them  on  the  final  distribution  of  the  estate.  He 
stands  before  this  court  as  an  attorney  and  counselor  of  this 
court,  and  he  was  appointed  by  this  court  as  guardian  ad  litem 
on  an  affidavit  containing  statements  which  were  misleading. 
He  acted  as  guardian  ad  litem  through  the  trial  of  the  action 
which  determined  the  right  of  his  wards  to  certain  real  prop- 
erty, without  acting  solely  for  the  wards  against  their  brothers 
who  claimed  an  interest  in  the  real  property  adverse  to  that  of 
the  wards,  and  for  that  he  has  received  from  the  infants  a  sum 
of  money  to  which  he  clearly  was  not  entitled.  Under  such 
circumstances,  it  seems  to  me  that  the  authority  of  this  court 
in  its  control  over  its  attorneys  and  counselors  at  law,  when 
the  infants  arrive  at  age  and  before  the  final  distribution  of  the 
estate,  is  sufficient  to  require  the  attorney  to  repay  the  sum  of 
money  which  he  has  received  without  legal  authority.  The 
notice  of  motion  is  that  Mr.  Myers  be  required  to  repay  to  the 
executors  the  amount  which  he  has  received  from  them  as  com- 
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pensation  for  the  service  rendered  as  guardian.  To  grant  the 
motion  in  this  form  would  be,  in  effect,  to  reverse  or  modify 
the  surrogate's  decree,  which,  as  has  been  said,  is  valid  and 
conclusive  as  between  the  executors  and  the  petitioners.  It  is 
not  conclusive,  however,  as  between  Mr.  Myers  and  his  former 
wards.  The  notice  of  motion  also  asks  for  "  such  other  and 
further  relief  as  may  seem  to  the  court  just  and  proper  in  the 
premises,"  and  under  this  clause  we  are  in  a  position  to  make 
an  order  adjusting  the  rights  of  the  parties  all  of  whom  are 
before  the  court,  which  has  also  before  it  all  the  facts  in  the 
case.  Mr.  Myers  is  not  only  an  oflScer  of  the  court  by  virtue  of 
his  ofSce  as  attorney  and  counselor  at  law,  but  in  his  relation 
to  the  infants  he  was  especially  appointed  as  the  representative 
and  officer  of  the  court  to  protect  the  interests  of  its  wards.  He 
is,  therefore,  subject  to  the  sunmiary  jurisdiction  of  the  court. 
He  has  been  guilty  of  procuring,  under  circumstances  which 
we  cannot  approve,  a  large  sum  of  money  to  which  he  is  not 
entitled  and  which  has  been  or  must  be  paid  by  his  wards,  who 
until  now  have  had  no  opportunity  to  contest  with  him  the 
propriety  of  the  payment  to  him.  Under  these  circumstances 
it  is  well  within  the  power  of  the  court  to  require  him  to  make 
restitution  by  repaying  to  his  former  wards  the  sums  which  he 
received  from  the  executors  as  compensation  for  his  services  as 
guardian  ad  litem,  with  interest.  To  this  extent  the  motion  will 
be  granted,  the  orders  appealed  from  being  reversed,  with  ten 
dollars  costs  and  disbursements. 

Laughlin  and  Scott,  J  J.,  concurred;  Clabke  and  Dow- 
ling,  JJ.,  dissented. 

Clabke,  J.  (dissenting).  —  Fir^i,  Rule  49  of  the  General 
Bnles  of  Practice  provides  that  "  No  person  shall  be  appointed 
guardian  ad  litem,  either  on  the  application  of  the  infant  or 
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otherwise,  unless  he  be  the  general  guardian  of  such  infant,  or 
is  fully  competent  to  understand  and  protect  the  rights  of  the 
infant,  and  has  no  interest  adverse  to  that  of  the  infant,  and  is 
not  connected  in  business  with  the  attorney  or  counsel  of  the 
Adverse  party." 

In  Parish  v.  Parish  (77  App.  Div.  267),  in  an  action  in  par- 
tition, the  attorney  for  the  plaintiffs  was  a  clerk  in  the  office  of 
the  firm  of  lawyers  who  appeared  for  the  adult  defendants  and 
a  member  of  this  firm  appeared  for  some  of  the  infant  defend- 
ants while  another  clerk  in  their  office  appeared  for  others  of 
the  infant  defendants  as  guardians  ad  litem.  Mr.  Justice 
O'Brien  said :  "  Rule  49  of  the  General  Rules  of  Practice,  hav- 
ing for  its  object  the  protection  of  infants,  must,  so  far  as  its 
language  is  susceptible  of  extension,  be  construed  in  its  broadest 
:8ense ;  and  so  construed,  we  think  the  term  *  connected  in  busi- 
ness ^  with  the  attorney  or  counsel  of  the  adverse  party,  con- 
templates any  kind  of  business  association  and,  therefore, 
would  include  clerks  as  well  as  partners.  What  the  rule  was 
intended  to  secure  is  the  appointment  of  a  guardian  who  has 
no  business  association  with  those  representing  adverse  inters 
ests,  so  that  the  infant  might  obtain  the  benefit  of  the  free  and 
independent  judgment  of  the  one  selected  to  protect  his  rights. 
A  similar  construction,  we  also  think,  must  be  given  to  the 
expressions  in  the  rule,  ^  interest  adverse  '  and  *  adverse  party.' 
So  construed,  the  rule  is  not  to  be  limited  to  cases  wherein,  as 
the  result  of  an  adjudication,  it  has  been  held  that  the  interests 
of  the  infant  are  or  are  not  adverse ;  but  is  applicable  as  w^ell 
to  cases  where  the  question  of  whether  the  interests  of  the 
infant  are  or  are  not  adverse  is  involved." 

On  appeal  (175  IST.  Y.  181)  Cullen,  J.,  said:  "It  may  be 
assumed  that  as  to  certain  of  the  guardians,  the  affidavits  sho^v 
that  their  appointments  were  made  in  violation  of  the  rule, 
and  it  may  also  be  conceded  that  the  proper  interpretation  of 
those  rules  should  largely  rest  in  the  judgment  of  that  court  by 
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which  thev  were  formulated.  Hence,  had  the  court  helow  on 
a  direct  application  to  vacate  the  orders  appointing  those 
guardians^  or  on  an  appeal  from  those  orders,  set  the  appoint- 
ments aside,  we  should  in  no  way  have  interfered  with  their 
determination.  ♦  *  *  Doubtless  it  was  the  duty  of  the 
trial  court  to  appoint  as  guardian  for  each  of  the  infants  a 
person  competent  to  protect  his  interests  and  not  connected 
with  the  attorney  or  counsel  for  the  adverse  party." 

It  is  plain,  therefore,  as  it  seems  to  me,  that  as  Goldsmith 
and  Bronner,  partners  of  Mr.  Myers,  represented  Alexander 
and  Conrad  Stein,  the  devisees,  who  were  claiming  the  whole 
of  the  property  in  controversy,  Mr.  Myers'  appointment  as 
guardian  ad  litem  of  the  four  infants  was  in  violation  of  said 
rule.  The  infants'  interests  required  opposition  to  that  of  their 
elder  brothers  and  the  maintenance  of  the  proposition  that  this 
property  should  bp  determined  not  to  have  been  devised  to  them 
but  to  have  passed  into  the  residuary  estate,  of  which  the  in- 
fants were  the  beneficiaries.  Mr.  Myers  was  clearly  connected  in 
business  with  the  attorneys  of  the  adverse  parties.  But  the 
Court  of  Appeals  proceeds :  "  But  who  was  to  determine  these 
facts  and  qualifications?  Plainly,  the  court  to  whom  the  ap* 
plication  was  made.  The  order  of  the  court  appointing  the 
guardians  ad  litem  recites  that  it  satisfactorily  appears  to  the 
court  that  the  person  appointed  had  no  interest  adverse  to  that 
of  the  infant  defendants  and  that  he  was  not  in  business  with 
the  attorney  or  counsel  for  the  plaintiffs  or  any  adverse  party. 
If  the  court  erred  in  this  determination  it  did  not  deprive  the 
court  of  jurisdiction  or  render  the  judgment  voidable,  but,  like 
any  other  error,  was  to  be  corrected  only  by  direct  attack,  that 
is  to  say,  by  appeal  or  by  motion  to  set  the  order  aside." 

Final  judgment  was  entered  in  the  action  in  which  Mr. 
Myers  was  appointed  guardian  ad  litem,  January  16,  1902. 
Xo  appeal  was  taken  from  the  order  appointing  the  guardian 
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ad  litem  and  no  motion  was  ever  made,  or  is  now  made,  to 
vacate  or  set  aside  said  order. 

Second.  Rule  50  of  the  General  Rules  of  Practice  provides 
that  ^^  It  shall  be  the  duty  of  every  attorney  or  officer  of  the 
court  to  act  as  the  guardian  of  any  infant  defendant,  in  any 
suit  or  proceeding  against  him,  whenever  appointed  for  that 
purpose  by  an  order  of  this  court.  And  it  shall  be  the  duty  of 
such  guardian  to  examine  into  the  circumstances  of  the  case, 
so  far  as  to  enable  him  to  make  the  proper  defense,  when  neces- 
sary for  the  protection  of  the  rights  of  the  infant ;  and  he  shall 
be  entitled  to  such  compensation  for  his  services  as  the  court 
may  deem  reasonable.  But  no  order  allowing  compensation  to 
guardians  ad  litem  shall  be  made,  except  upon  an  affidavit  to  be 
made  by  such  guardian,  if  an  attorney  of  the  court,  *  *  * 
showing  that  he  has  examined  into  the  circumstances  of  the 
case,  and  has,  to  the  best  of  his  ability,  made  himself  acquainted 
with  the  rights  of  his  ward,  and  that  such  guardian  has  taken 
all  the  steps  necessary  for  the  protection  of  such  rights,  to  the 
best  of  his  knowledge,  and  as  he  believes,  stating  what  has  been 
done  by  him  for  the  purpose  of  ascertaining  the  rights  of  the 
ward.'' 

There  is  no  order  of  the  Supreme  Court,  which  appointed 
Mr.  Myers  guardian  ad  litem  in  this  action,  fixing  or  allowing 
any  compensation  for  his  services  rendered  herein.  It  is  obvi- 
ous that  the  language  of  the  rule  requiring  an  order  of  the 
court  refers  to  the  court  in  which  the  litigation  was  pending, 
in  which  the  guardian  was  appointed,  where  the  order  appoint- 
ing him  was  made  and  where  the  services  were  rendered.  This 
is  emphasized  by  the  fact  that  two  applications  to  the  court 
were  made  for  such  an  order  and  that  no  such  order  exists. 
So  much  of  the  notice  of  motion,  therefore,  as  asks  for  an  order 
revoking,  canceling  and  setting  aside  any  provisions  heretofore 
made  herein  for  the  compensation  of  said  Emanuel  J.  Myers  as 
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guardian  ad  litem  must  fail  because  there  is  no  order  made 
herein  providing  for  compensation. 

Third.  Not  having  succeeded  in  obtaining  an  order  fixing  his 
compensation  from  the  Supreme  Court,  Myers  obtained  from 
the  executors  of  the  estate  of  Conrad  Stein,  without  the  order 
of  any  court,  the  sum  of  $5,363.90.  Thereafter,  in  the  Surro- 
gate's Court,  in  the  accounting  by  the  executors  of  their  dece- 
dent's estate,  said  payment  was  allowed  to  them  and  the  pro- 
vision was  inserted  in  the  decree  passing  their  accounts,  that 
said  Slim  should  be  paid  out  of  and  from  the  several  distribu- 
tive shares  of  the  four  infants  in  equal  proportion,  share  and 
share  alike,  when  the  trust  period  expires  at  the  majority  of 
the  youngest  child,  which  period  arrived  November,  1912.  As 
between  the  accounting  executors  and  the  said  infants,  who 
were  all  parties  to  the  accounting  proceedings,  said  decree  is 
res  adjudicata,  said  decree  never  having  been  vacated  or 
appealed  from  and  still  existing  in  full  force  and  effect.  I  am 
not  able  to  perceive  that  this  court  in  this  proceeding  has  any 
power  or  authority  over  said  final  decree  of  the  Surrogate's 
Court  which  permits  it  to  make  any  order  in  the  premises 
affecting  said  provision.  What  is  presented  here  is,  whether, 
upon  summary  application  by  way  of  petition,  the  Supreme 
Court  has  the  power  to  direct  an  attorney,  who  was  appointed 
a  guardian  dd  litem  in  a  pending  litigation  in  said  court  in 
1900,  in  a  litigation  which  was  concluded  by  the  final  judg- 
ment entered  in  1902,  who  did  not  procure  an  order  of  this 
court  fixing  his  compensation  for  services,  but  who  received 
such  compensation  from  the  executors  of  an  estate  upon  whose 
final  accounting  a  decree  was  entered  allowing  said  payment, 
to  make  restitution  to  the  infants,  who,  by  the  terms  of  said 
decree,  are  now  called  upon  to  pay  the  amount  thereof  to  the 
trust  estate.  I  think  that  the  guardian  was  erroneously  paid 
for  his  services  as  guardian,  because  he  never  obtained  an 
order  of  the  Supreme  Court  fixing  and  allowing  his  compensa- 
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tion.  But  he  received  payment  from  the  executors,  and  their 
accounts  showing  such  payment  were  passed  'and  approved  by 
the  Surrogate's  Court.  I  fail  to  find  upon  the  facts  and  cir- 
cumstances disclosed  upon  this  record  warrant  for  summary 
proceedings  of  restitution  by  order. 

The  orders  appealed  from  should  be  affirmed,  with  ten  dol- 
lars costs  and  disbursements  to  the  respondent. 

DowxiNG,  J.,  concurred. 

Orders  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted  to  the  extent  stated  in  opinion.  Order  to 
be  settled  on  notice. 

NOTE  ON  SPECIAL  GUARDIAN. 

(See  note  on  Appointment  and  Qualification  of  Guardians,  6  Mills 
Surr.  471.) 

Section  2530  of  the  Code  of  Civil  Procedure  was  amended  by  the  Laws 
of  1915,  Chap.  315,  in  effect  Sept.  1,  1915,  and  is  now  Section  2534  (Surro- 
gates' Code),  having  been  rewritten  and  the  scope  enlarged.  Authorities 
governing  the  old  §  2530  apply  to  the  present  §  2534. 

The  only  direct  grant  of  authority  to  a  Surrogate's  Court  to  appoint  a 
guardian  ad  litem  for  an  infant  is  contained  in  this  section  and  §  2527, 
which  apply  exclusively  to  cases  where  he  has  been  or  is  to  be  cited,  or  is 
already  a  party  to  a  special  proceeding.     (Matter  of  Watson,  2  Dan.  642.) 

Special  guardians  are  the  most  important  officers  of  the  court.  Their 
responsibilities  are  much  graver  than  those  of  a  referee.  They  must  act 
independently  of  all  persons  interested  in  the  estate.  Family  influence 
should  not  deter  them  from  a  most  searching  inquiry  into  all  matters  of 
interest  to  their  ward.  The  solemn  assurances  of  the  most  respectable 
executor  supplemented  by  personal  statements  of  his  counsel,  that  of  his 
own  personal  knowledge  the  details  of  the  account  are  lawful  and  mathe- 
matically correct,  would  not  justify  these  officers  of  the  court  in  passing 
a  single  itemi  of  the  account,  nor  any  question  of  law  involved  without 
personal  examination.  They  must  inquire  and  investigate  and  then  deeide 
as  to  all  matters  in  which  their  ward  is  interested.  Their  report  to  the 
court  should  give  a  full  account  of  all  the  matters  in  their  charge,  stating 
their  conclusions  and  their  reasons  therefor  and  all  must  be  based  upon 
their  independent  pertonal  investigation.  The  court  is  jealous  of  the 
rights  of  infants  and  will  be  watchful  over  them  and  their  property.  The 
special  guardian  is  the  arm  of  the  court,  and  in  his  person  this  beneficient 
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policy  of  the  law  is  to  be  executed.  They  are  entitled  to  fair  oompenaa- 
tion.  (Ke  Wads^orl^'e  Estate,  6  N.  Y.  Supp  932,  24  State  Rep.  416, 
Ransom  Surr.) 

Before  the  passage  of  the  law  conferring  upon  surrogates  the  authority 
to  appoint  special  guardians  on  the  accounting  of  executors,  etc.,  they 
possessed  inherent  authority  to  appoint  guardians  ad  litem  to  look  after 
and  prptect  the  interest  of  next  of  kin  not  appearing  wiho  were  under  th» 
age  of  twenty-one  years  and  the  fact  that  no  statute  existed  requiring* 
the  exercise  of  tihis  authority  did  not  justify  the  omission  to  make  euoh  an 
appointment.     (Estate  of  Tilden,  6  Civ.  Proc.  15.) 

The  surrogate  "must"  appoint  a  special  guardian  where  the  infant: 
doea  not  appear  by  his  general*  guardian.  Where  he  appears  by  his: 
general  guardian  the  surrogate  must  inquire  into  the  facts  and  must 
appoint  a  special  guardian,  if  there  is  any  ground  to  Suppose  the  interests 
of  tbe  infant  require  it.  No  application  for  the  appointment  of  a  special 
guardian  is  needed  in  such  a  case;  the  surrogate  may  act  of  his  own 
motion.     (Matter  of  Ludlow,  5  Redf.  391.) 

The  functions  of  a  special  guardian  of  nrinors  appointed  by  the  surro- 
gate on  an  application  for  the  probate  of  an  alleged  last  will  and  testa- 
ment, oeaee  with  the  entry  of  the  surrogate's  decree  in  such  proceeding, 
and  he  is  neither  required  nor  empowerd  by  virtue  of  his  office  to  represent 
the  infants  thereafter.  If  the  interests  of  an  infant  need  protection  in 
proceedings  upon  appeal  from  the  surrogate's  decree  it  is  the  province  of 
the  appellate  court  to  appoint  for  that  purpose  a  guardian  ad  Utem^ 
(Estate  of  Hewitt,  4  Civ.  Proo.  57,  Rollins  Burr.) 

A  guardian  ad  litem  is  functus  officio  on  the  entry  of  a  decree  in  probate- 
proceedings;  in  the  absence  of  directions  from  the  appellate  tribunal  as  to 
his  compensation,  the  surrogate  can  make  no  allowance  to  bim  for  services 
on  appeal.     (Estate  of  Bull,  22  State  Rep.  880,  Ransom  Surr.) 

A  guardian  €td  litem  in  a  Surrogate's  0)urt  employs  counsel  at  his  own 
expense.  (Matter  of  Johnston,  6  Dem.  355,  19  State  Rep.  268,  Rollins 
Surr.) 

Where,  upon  the  judicial  settlement  of  the  accounts  of  an  executor  in 
1882,  no  special  guardian  was  appointed  for  an  infant  legatee  upon  whom 
the  citation  had  been  served  by  publication,  her  right  to  demand  payment 
of  her  legacy  did  not  begin  until  she  had  attained  her  majority;  but  a 
proceeding  instituted  by  her  in  the  Surrogate's  Court,  twenty  years  after 
she  became  of  age,  to  enforce  such  right  is  barred'  by  the  Statute  of 
Limitations.     (Matter  of  Cooper,  5  Mills  Surr.  495.) 

The  only  qualification  required  of  such  guardian  is  that  he  Should  be 
con»peteDt  and  responsible.  (Matter  of  Van  Wagonen,  69  Hun,  365, 
23  N.  Y.  Supp.  636.) 

When  Appointed.  —  Appointment  of  a  special  guardian  for  an  infant 
party,  who  does  not  appear  by  his  general  guardian,  is  properly  made  upon 
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the  return  cky  of  the  citation.  An  earlier  application  is  piematar& 
(Matter  of  Leinkauf,  4  Dem.  1.) 

As  to  the  appointment  of  a  person  to  protect  the  interests  of  a  widow 
who  had  not  been  judicially  declared  insane,  but  who  waa  of  uneound 
mind,  see  Matter  of  Donlon  (66  Hun,  199,  21  N.  Y.  Supp.  114.) 

It  is  the  proper  practice,  where  no  application  is  made  for  the  appointr 
ment  of  a  special  guardian  upon  the  return  of  the  citation,  for  the  surro- 
gate to  appoint  such  a  guardian  upon  his  own  motion.  (Price  v.  Fenn, 
3  Dem.  341 ;  Matter  of  Ludlow,  5  Redf.  391.) 

There  is  no  statutory  provision  requiring  an  infant  to  institute  a  special 
proceeding  in  a  Surrogate's  Court  by  a  special  guardian.  (Matter  of 
Watson,  2  Dem.  642,  Coffin  Surr.) 

The  provision  requiring  a  surrogate  to  appoint  a  competent  and  respon- 
sible person  to  appear  in  a  special  proceeding,  as  special  guardian  for  an 
infant  party  who  does  not  appear  by  his  general  guardian,  is  properly 
complied  with  upon  the  return  day  of  the  citation.  An  earlier  application 
by  an  infant  cited,  for  such  an  appointment  in  his  own  behalf,  is  premature. 
(Matter  of  Leinkauf,  4  Dem.  1,  Coffin  Surr.) 

It  is  the  proper  practice  in  proceedings  to  whioh  an  infant  is  a  party, 
where  no  application  is  made  upon  the  return  of  the  citation  for  the 
appointment  of  a  special  guardian,  for  the  surrogate  to  appoint  such  a 
guardian  upon  his  own  motion.  (Price  v.  Fenn,  3  Dem.  341^  B  Civ. 
Proc.  206,  Rollins  Surr.) 

If  an  infant  cited*  before  the  surrogate  has  no  general  guardian  or  if 
the  general  guardian  has  interests  adverse  to  the  infant,  a  guardian 
ad  litem  must  be  appointed.     (Kellett  v.  Rathbun,  4  Paige,  102.) 

The  surrogate  has  power  to  appoint  a  special  guardian  or  guardian 
ad  litem  for  a  minor,  though  over  fourteen  years  of  age,  without  the 
consent  of  the  minor.  (Brick's  Estate,  15  Abb.  12,  Daly  Act*g  Surr.)  In 
the  absence  of  evidence  to  the  contrary,  the  regularity  of  the  appointment 
of  a  guardian  ad  litem  is  to  be  presumed.     (Id.) 

Although  §  2531  recognizes  the  authority  of  the  surrogate  to  appoint  a 
special  guardian  for  an  infant  at  the  latter's  instance  that  section  muiA 
be  construed,  in  connection  with  §  2530,  as  authorizing  such  appointment 
only  where  the  general  guardian  dioes  not  appear,  or  the  surrogate  is 
satisfied  that  the  latter  is  disqualified  to  adequately  protect  the  interests 
of  his  ward.     (Farm.  L.  k  T.  Co.  v.  McKenna,  3  Dem.  219.) 

The  section  does  not  prevent  a  surrogate,  on  his  own  motion  without 
notice,  from  appointing  a  special  guardian  to  appear  and  protect  an 
infant's  interests  in  a  reference  for  an  accounting  with  an  adsninifltrator, 
where  the  general  guardian  is  removed  during  the  progress  of  such  pro- 
ceedings.    (In  re  Monell,  19  K^.  Y.  Supp.  360,  46  State  Rep.  693.) 

The  appointment  of  a  general  guardian  of  an  infant  does  not,  of  itself. 
Invoke  the  appointment  of  a  special  guardian.     (Id.) 


HEUEL  V.  STEIN.  153 

It  is  regular  to  appoint  a  guardian  for  an  infant  without  service  of  a 
citation  or  notice,  if  the  infant  i9  personally  present  and  does  not  object. 
(Matter  of  Seabra,  39  Hun,  218.) 

Appointmimt  of  a  apectal  guardian  for  an  infant,  without  senrice  of  a 
citation  upon  him,  held  without  jurisdiction.  (Davis  v.  CrandaU,  101 
N.  Y.  311.) 

A  special  guardian  cannot  be  appointed  until  after  service  on  the  infant. 
On  the  return  day  without  service  on  the  infant,  a  guardian  was  appointed 
who  admitted'  service  for  the  infant,  and  proofs  were  taken  and  an  adjourn- 
ment had.  Before  the  adjourned  day,  process  returnable  on  that  diay  was 
served  on  the  infant,  and  a  decree  was  made  on  that  day  without  further 
proofs.  Heldy  no  jurisdiction  was  acquired  of  the  infant.  (Pinckney  v. 
Smith,  26  Hun,  524.) 

Where  an  infant  ihaving  a  general  guardian  applies  to  a  Surrogate's 
Court  for  the  appointment  of  a  special  guardian,  to  represent  bim  in  a 
proceeding  therein,  he  must  give  to  the  former  notice  of  the  application. 
(Farm.  L.  &  T.  Co.  v.  McKenna,  3  Dem.  219.) 

It  seems  that  the  infant  may  apply  for  the  appointment  of  a  special 
guardian.  It  is  only  when  the  application  is  by  a  person  other  than  the 
infant  that  notice  must  be  given.     (Matter  of  Ludlow,  5  Redf.  391.) 

If  service  of  the  citation  was  defective,  an  actual  appearance  of  the  ward 
pursuant  to  it  would  give  the  surrogate  jurisdiction  to  appoint  such 
special  guardian.     (Brick's  Estate,  15  Abb.  12.) 

Where  a  will  was  offered  in  evidence  a  grandchild  objected  that  he  had 
DOt  been  Served  with  a  citation  and  it  appeared  that  .the  citation  was 
served  by  leaving  a  copy  with  the  mother  of  such  grandchild,  then  a  minor 
under  fourteen  years  of  age;  that  consent  was  given  by  one  H.  to  become 
special  guardian;  that  an  oreder  was  made  appointing  him,  and  that  a 
decree  admitting  the  will  to  probate  was  made  by  the  surrogate.  Held 
that,  as  the  infant  wasi  not  legally  served,  the  appointment  of  a  guardian 
ad  litem  did  not  cure  the  defect,  and  he  has  a  right  to  insist  on  this  trial 
that  he  was  not  concluded'  by  the  probate  of  the  will.  (Hogle  v.  Hogle, 
49  Hun,  313.) 

An  onunission  to  appoint  a  guardian  to  take  care  of  an  infant's  interests 
in  a  proceeding  to  probate  a  will  when  the  infant  has  been  duly  served 
witli  citation  does  not  render  the  decree  void,  but  only  voidable  at  the 
infant's  election.     (Matter  of  Becker,  28  Hun,  207.) 

The  objection  cannot  be  taken  by  one  other  than  the  infant  who  has 
consented  to  the  proceeding.  (Estate  of  Cooper,  2  How.  N.  S.  28,  Rollins 
Surr.) 

It  does  not  follow  that  an  irregular  appointment  of  a  special  guardian 
is  per  ae  ground  for  setting  aside  the  decree  on  motion,  after  the  time  to 
appeal  bas  expired.  An  application  of  that  natiine  is  addressed  to  the 
diseretion  of  the  aorrogate,  bis  decision  thereon  may  be  reviewed,  and  may 
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be  revereed  for  a  clear  abuse  of  discretion.    Story  v.  Dayton.  22  Hun,  460.) 

The  Surrogate's  Court  has  power  independently  of  any  express  provision 
of  statute  or  rule  of  court,  to  make  an  allowance  to  the  guardian  ad  litem 
of  an  infant  party.  This  power  is  recognized  by  the  code  (17)  (now 
Judiciary  Law)  and  the  rulee  of  court,  and  is  not  limited  by  the  code  to 
taxable  costs.     (McCue  v.  O'Hara,  5  Redf.  336,  Livingston  Surr.) 

A  special  guardian  who  so  uses  an  invalid  claim  held  by  him  against 
the  real  estate  he  is  appointed  to  sell,  as  to  put  the  purchaser  from  him 
of  such  claim  into  possession  of  the  lands  and  render  an  action  of  ejeot- 
ment  necessary  by  the  party  lawfully  entitled,  is  liable  for  the  damages 
so  occasioned  to  the  latter.  (Spelman  v.  Terry,  74  N.  Y.  448;  aflfg  8 
Hun,  205.) 

Alleged  incom|)entency  of  heir  where  the  only  heir  at  law  and  next  of 
kin  of  a  testatrix  successfully  traverses  the  allegation  of  the  petition  for 
probate  that  she  is  mentally  incompetent  to  protect  her  rights,  although 
not  judicially  declared  such,  aij  order  appointing  a  special  g^rdian  for 
her  will  be  revoked  so  as  to  enable  her  to  appear  in  person  or  by  attorney 
in  a  probate  proceeding.  (Matter  of  Haynes  [1913],  82  Mis.  228,  143 
N.  Y.  Supp.  570.) 

Chapter  18  has  not  made  any  material  change  in  the  mode  of  appointing 
special  guarddans  in  proceedings  before  surrogates.  (Matter  of  Ludlow, 
5  Redf.  391.) 

Special  guardian  appointed  by  surrogate  in  a  proceeding  before  his  court, 
may  appeal  from  a  decree  therein,  as  he  does  not  become  functus  officio  by 
the  rendition  of  the  decree  and  the  appointmenit  of  a  Special  guardian  to 
take  the  appeal  is  not  necessary.  (Matter  of  Stewart,  23  App.  Div.  17,  48 
N.  Y.  Supp.  999.) 

The  statute  does  not  prescribe  the  qualifications  of  a  guardian  ad  litem, 
in  the  Surrogate's  Court,  but  it  is  a  good  practice  to  require  the  same 
qualifications  as  are  required'  of  a  guardian  ad  litem  for  an  infant  de- 
fendant in  the  Supreme  Court.  No  person  ought  to  be  selected  unless  be 
be  the  general  guardian  of  the  infant,  or  an  attorney  of  the  oourta  of 
record,  fully  competent  to  understand  and  protect  the  rights  of  the  infant, 
and  wlio  has  no  interest  adverse  to  hi?,  and  is  not  connected  in  business 
with  the  attorney  or  counsel  of  the  adverse  party.  He  should  also  be  of 
sufficient  ability  to  answer  to  the  infant  for  any  damage  which  may  be  sua- 
tained  by  his  negligence  or  misconduct.     Story  v.  Dayton,  22  Hun*,  450.) 

If  the  guardian  has  an  interest  adverse  to  the  ward  a  special  guardian 
may  be  appointed.     (Brick's  Estate,  15  Abb.  12.) 

The  surrogate  will  not  on  the  nomination  of  the  executor  appoint  a 
special  guardian  to  examine  an  executor's  accounts  on  behalf  of  a  min<Mr. 
(Allen's  Estate,  1  Tuck.  69.) 

A  father  should  not  be  appointed  special  guardian  for  bis*  minor  son 
unless  he  is  an  attorney  at  law.  (Spicer's  £state,v  1  Tuck.  80.) 
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Marie  S.  Bostwick,  as  Executrix,  etc.,  of  Het^ey  B.  Stokes, 
Deceased,  Appellant,  v.  Sarah  E.  Carr,  as  Administratrix, 
etc.,  of  Frank  W.  Carr,  Deceased,  Respondent,  Impleaded 
with  Sarah  E.  Carr,  Individually,  Defendant. 

(Supreme  Court,  App.  Div,,  Second  Department,  December  18,  1914.) 

Executors  and  Admikistbatobs  —  Attachment  Against  Fobeion  Ad- 

MINIBTKATSIX  UnAUTHOBIZSD — CJOMB  OF  CiVIL  PbOCEDUBE,  SECnON   lSd6A, 
COKSTKUBD. 

Section  1836a  of  the  Codte  of  Civil  Procedure,  providing  that  "An 
executor  or  administrator  duly  appointed  in  any  other  State,  Territory 
or  district  of  the  United  States,  or  in  any  foreign  country,  may  sue  or  be 
sued  in  any  court  in  this  State  in  his  capacity  of  executor  or  adminis- 
trator, in  like  manner  and  under  like  restrictions  as  a  non-resident  may 
sue  or  be  sued,"  does  not  authorize  a  writ  of  attachment  against  an 
admin iartratrix  appointed  in  a  foreign  State,  so  as  to  permit  the  seizure 
of  personal  property  belonging  to  the  estate  located  in  this  State. 

Appeal  by  the  plaintiff,  Marie  S.  Bostwick,  as  executrix, 
etc.,  from  an  order  of  the  Supreme  Court,  made  at  the  West- 
chester Special  Term  and  entered  in  the  office  of  the  clerk  of 
the  county  of  Westchester  on  the  17th  day  of  September,  1914, 
vacating  a  warrant  of  attachment. 

Philip  J.  Ross,  for  the  appellant. 

John  P.  Broomell,  for  the  respondent. 

Thomas,  J.  —  The  plaintiff  attached  personal  property  in 
Xew  York  belonging  to  the  estate  of  Frank  W.  Carr,  deceased, 
who  was  a  resident  of  New  Jersey,  where,  the  administratrix 
was  appointed.  The  appeal  is  from  an  order  vacating  the  at- 
tachment.    The  plaintiff  would  sustain  the  attachment  under 
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section  1836a  of  the  Code  of  Civil  Procedure,*  which  is :    "  An 
executor  or  administrator  duly  appointed  in  any  other  State, 
Territory  or  district  of  the  United  States  or  in  any  foreign 
country  may  sue  or  be  sued  in  any  court  in  this  State  in  his 
capacity  of  executor  or  administrator  in  like  manner  and  under 
like  restrictions  as  a  nonresident  may  sue  or  be  sued/'  etc. 
The  status  relating  to  attachments  do  not  in  terms  authorize 
such  procedure,  but  it  is  urged  that  what  they  permit  concern- 
ing a  non-resident  debtor,  section  1836a  authorizes  respecting 
his  representatives.    The  contention  runs  counter  to  the  history 
of  judicial  decision  in  this  State  and  to  the  existing  system  of 
law  for  the  administration  of  decedent's  estates.     In  the  ad- 
ministration of  domestic  estates,  the  principle  of  equality  of 
distribution  prevails  as  to  all  creditors  within  the  same  class. 
It  is  equally  the  general  policy  of  the  State  to  transmit  to 
foreign  jurisdictions  property  here  that  is  under  administra- 
tion there,  save  that  in  case  of  insolvent  estates,  such  of  the 
property  may  be  distributed  here  to  domestic  creditors  as  will 
give  them  their  pro  rata  share  of  all  the  distributable  assets. 
(Code  Civ.  Proc,  §§  2634,  2635.t)      No  attempt  in  terms  has 
been  made  by  the  legislature  to  disturb  this  fundamental  and 
historic  policy.     But  it  is  urged  that  section  1836a  has  such 
effect,  and  in  fact  it  seems  so  if  this  attachment  is  authorized 
by  that  section.     But  that  intention  is  so  obscurely  indicated 
as  to  make  its  existence  incredible  in  view  of  the  destructive 
results.     The  foreign  court  has  jurisdiction  of  the  administra- 
tion which  is  recognized  by  comity  so  far  as  the  interests  of 
domestic  creditors  permit,  and  the  provisions  of  the  Code  indi- 
cate what  may  be  done  in  that  regard.     The  Code  permits  in 
certain  cases  the  attachment  of  property  of  non-residents,  but 


*Ad!ded  by  Laws  of  1911,  chap.  631.  —  [Rep. 

tAmd.  by  Laws  of  1914,  chap.  443;  formerly  Code  Civ.  Proc.  §§  2700» 
2701.— [Rkp. 
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only  such  interest  in  the  property  as  the  non-resident  has.  It 
would  not  permit,  in  an  action  against  an  individual,  an  attach- 
ment against  property  which  he  holds  as  a  trustee,  nor  in  an 
action  against  a  foreign  trustee  would  it  permit  seizure  of 
property  which  he  holds  for  a  specific  trust  and  divert  it  to  the 
payment  of  a  debt  to  which  it  was  not  applicable.  In  the  pres- 
ent case  the  administrator  does  not  in  effect  own  the  property 
save  for  the  purposes  of  administration;  that  is,  to  distribute 
it  to  creditors  and  those  entitled  according  to  statutes  or  other 
expression  of  the  law.  As  to  creditors  of  the  class  to  which 
plaintiff  belongs,  distribution  must  be  pro  rata  if  there  is  not 
enough  to  pay  all  the  debts  in  full.  For  the  purpose  of  marshal- 
ing assets  and  doing  the  things  incident  to  distribution,  the 
administrator  takes  the  title,  but  in  its  legal  quality  he  is  a  mere 
trustee  appointed  and  empowered  by  law  to  carry  out  the  com- 
mands of  the  statute.  (Blood  v.  Kane,  130  X.  Y.  514,  518, 
519.)  So,  the  trustee  has  no  property  subject  to  sale  on  execu- 
tion or  by  attachment.  Therefore,  the  plaintiff  is  seeking  by 
attachment  to  take  from  the  trustee  property  appointed  by  law 
to  the  use  of  all  creditors  and  to  sell  it  as  if  the  administrator 
had  some  essential  property  right  in  it  which  he  could  transfer 
to  one  creditor  to  the  exclusion  of  others.  The  administrator 
could  not  of  right  apply  the  property  to  the  payment  of  the 
plaintiff's  debt,  and  if  he  sought  to  do  so  it  would  be  recoverable, 
at  least  to  the  extent  that  the  plaintiff  was  paid  beyond  his  pro 
rata  share.  But  the  administration  of  estates  and  the  dis- 
tribution of  assets  is  not  done  through  attachment  proceedings 
or  in  suits  brought  by  individual  creditors  except,  perchance,  on 
occasions  of  extreme  necessity.  If  the  creditor  desires  to  have 
the  assets  administered  he  can  apply  to  the  surrogate  for  that 
purpose.  (Code  Civ.  Proc,  §  2670.*)  So  the  plaintiff  is  tak- 
ing what  does  not  belong  to  him  and  what  the  administrator 


*No>w  Code  Civ.  Proc.  §  2596,  as  amd.  by  Laws  of  1914,  ohap.  443.  —  [Rep. 
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has  not  the  right  to  yield  him,  and  that  too  by  a  process  that  has 
no  place  in  the  .settlement  of  estates.  The  legislature  never 
intended  such  rude  departure  from  usual  procedure,  such 
seizure  and  monopoly  of  all  the  assets  by  one  creditor,  such 
wresting  from  a  trustee  of  trust  property  and  diversion  of  it, 
and  such  usurpation  of  power  to  administer  estates  of  a 
decedent  as  is  committed  to  courts  empowered  for  that  purpose. 
The  order  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

Jenks,  p.  J.,  Burr,  Rich  and  Stapleton,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


In  the  Matter  of  Proving  the  Last  Will  and  Testament  of 
Henry  Poillon  Dunham,  Deceased,  as  Will  of  Real  and 
Personal  Property. 

George  L.  Doty,  Appellant;  Bertha  F.  Dunham  Myers, 

Respondent. 

{Supreme  Court,  App.  Div.^  First  Department,  December  18,  1914.) 

Executors  and  Administratobs  —  Right  op  Executor  to  V^ithdraw  His 
Objeci'tons  to  a  Wnx  and  to  Join  in  Petition  fob  Probate  Thereof. 
Where  an  executor  after  being  granted  leave  to  withdraw  from  a  pe- 
tition for  probate  and  to  file  objections  thereto,  diflcovers  that  the  will  is 
entitled  to  probate,  he  srhould  be  granted  leave  to  withdraw  his  objection 
and  to  again  join  in  the  petition  for  probate,  especially  where  no  letters 
have  been  is&ued  and  the  will  will  not  be  presented  for  probate  unless 
he  is  permitted  to  join  in  the  petition. 

Appeal  by  George  L.  Doty  from  an  order  of  the  Surrogate's 
Court  of  the  oounty  of  ^ew  York,  entered  in  the  office  of  said 
Surrogate's  Court  on  the  2f)th  day  of  June,  1914,  denying  his 
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motion  for  leave  to  withdraw  his  objection  to  the  probate  of  the 
will  of  Henry  Poillon  Dunham,  deceased,  and  to  join  in  the 
petition  for  the  probate  thereof. 

Henry  M.  Earle,  for  the  appellant. 

John  Willett,  for  the  respondent,  Bertha  F.  Dunham  Myers. 

Laugillin,  J.  —  The  testator  appointed  the  appellant  and 
Henrietta  V.  Carll  executor  and  executrix  of  his  last  will  and 
testament  and  they  duly  petitioned  for  the  probate  thereof  on 
the  7th  day  of  October,  1912.  On  the  24th  of  January,  1913, 
the  appellant  applied,  on  the  advice  of  counsel,  to  the  Surro- 
gate's Court  for  an  order  striking  his  name  from  the  petition  as 
one  of  the  petitioners  for  the  probate  of  the  will,  and  for  leave 
to  file  objections  thereto.  The  motion  was  granted  and  the 
order  was  entered  and  filed  accordingly  on  the  24th  of  March, 
1913.  On  the  1st  of  April,  1913,  the  appellant  filed  objections 
to  the  probate  of  the  will,  principally  on  the  ground  that  the 
decedent  left  a  prior  will  and  that  the  execution  of  the  later  will 
was  obtained  by  undue  influence,  and  that  it  was  doubtful 
whether  the  decedent  was  then  of  sound  and  disposing  mind. 
It  appears  that  appellant  was  unable  to  find  the  prior  will  and 
that  he  has  become  satisfied  that  it  was  destroyed  by  or  under 
the  direction  of  the  decedent  prior  to  the  execution  9f  the  later 
will ;  and  that  appellant  is  now  convinced  that  the  decedent  was 
competent  to  make  the  later  will,  and  that  there  was  no  fraud, 
undue  influence  or  duress  practiced  upon  him. 

An  affidavit  made  by  the  widow  of  the  decedent  was  read  in 
opposition  to  the  motion  showing  that  she  filed  objections  to  the 
probate  of  the  will;  that  when  the  hearing  was  about  to  be 
brought  on  she  and  the  executrix,  who  is  the  principal  bene- 
ficiary under  the  will,  arrived  at  an  agreement  by  which  the 
will  was  to  be  withdrawn  from  probate  and  it  was  to  be  con- 
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ceded  that  the  decedent  died  intestate  and  that  letters  of  admin- 
istration were  to  be  issued  to  her  and  she  was  to  pay  the  prin- 
cipal beneficiary  under  the  will  the  sum  of  $2,500;  that  this 
settlement  was  approved  by  the  special  guardian  of  the  infant 
daughter  of  the  executrix  who  took  an  interest  in  the  remainder 
under  the  will ;  that  the  change  of  attitude  on  the  part  of  appel- 
lant was  instigated  by  Thomas  C.  Dunham,  a  brother  of  the 
decedent,  who  is  an  intimate  friend  of  the  appellant,  and  whose 
purpose  was  to  procure  the  co-operation  of  the  appellant  as 
such  executor  in  the  management  of  the  corporation  known  as 
"  Thomas  C.  Dunham,  Inc.,"  which  was  controlled  by  Dunham, 
but  in  which  the  decedent  was  a  stockholder  to  the  extent  of 
sixty  shares;  that  Dunham  has  entered  into  an  agreement  to 
share  in  the  interest  of  the  principal  beneficiary  under  the  will 
and  that  the  purpose  of  the  application  of  the  appellant  was  to 
defeat  the  settlement  negotiated  between  the  widow  and  the 
executrix  and  others ;  that  the  appellant  has  frequently  admitted 
to  her  that  the  decedent  lacked  testamentary  capacity  and  that 
the  will  was  executed  through  imdue  influence  and  should  not 
be  admitted  to  probate,  and  that  he  expressed  approval  of  said 
settlement;  that  the  appellant  has  no  interest  under  the  will 
except  the  bequest  of  a  pair  of  cuff  buttons  which  she  is  willing 
he  should  receive  and  that  the  decree  appointing  an  adminis- 
trator shall  so  provide. 

It  further  appears  by  the  affidavit  of  the  executrix  that  she 
has  agreed  to  withdraw  her  application  for  the  probate  of  the 
will,  and  has  effected  a  settlement  with  the  parties  in  interest, 
including  Dunham,  who  contested  the  probate,  other  than  the 
appellant;  but  Dunham  denies  that  she  has  effected  a  settle- 
ment with  him,  and  it  appears  that  an  infant  was  interested 
under  the  will  and  it  is  not  shown  that  the  interests  of  the 
infant  do  not  require  the  probate  of  t]ie  will. 

The  learned  surrogate  doubtless  denied  the  application  on 
the  theory  that  the  appellant  has  not  acted  in  good  faith,  and 
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while  there  is  some  evidence  tending  to  sustain  that  view,  it  is 
not  conclusive,  and  the  appellant  contends,  in  effect,  that  he  is 
desirous  of  performing  his  moral  duty  to  the  decedent  of 
endeavoring  to  have  the  will  probated.  The  settlement  which 
has  been  negotiated  between  the  executrix  and  some  of  the 
parties  in  interest  affords  no  justification  for  the  denial  of  the 
motion.  It  appears  that  one  of  the  parties  in  interest,  at  least, 
denies  that  he  agreed  to  the  settlement,  and  another  appears  to 
be  or  to  have  been  an  infant.  The  appellant,  as  an  executor 
oamed  in  the  will,  was  entitled  to  present  it  for  probate  and 
to  demand  that  it  be  probated  if  the  Surrogate's  Court  foimd 
on  due  proof  that  it  was  validly  executed. 

I  am  of  opinion  that  the  application  should  have  been  granted. 
The  renunciation  by  the  appellant  was  not  executed  as  pre- 
scribed by  section  2639,  now  2628,*  of  the  Code  of  Civil  Pro- 
cedure; but  it  cannot  be  more  effective  than  if  it  had  been  so 
executed.  That  section  provides  that  a  person  named  as  exec- 
utor may  renounce  the  appointment  by  executing  and  filing 
an  instrument  as  therein  prescribed,  and  that  "  Such  a  renun- 
ciation may  be  retracted  by  a  like  instrument,  at  any  time 
before  letters  testamentary,  or  letters  of  administration  with 
the  will  annexed,  have  been  issued  to  any  other  person  in  his 
place;  or,  after  they  have  been  so  issued,  if  they  have  been 
revoked,  or  the  person  to  whom  they  were  issued  has  died,  or 
become  a  lunatic,  and  there  is  no  other  acting  executor  or 
administrator.  Where  a  retraction  is  so  made,  letters  testa- 
mentary may,  in  the  discretion  of  the  surrogate,  be  issued  to 
the  person  making  it." 

It  was  held  in  Matter  of  Baldwin  (27  App.  Div.  506)  that 
this  section  confers  discretionary  power  on  the  surrogate,  and 
that  the  court  on  appeal  will  not  interfere  with  his  discretion 


*  See  Laws  of  1914^  ohap.  443. — [Rep. 
11 
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unless  it  appears  to  have  been  improperly  exercised.  For  the 
purposes  of  this  appeal  we  may  assume,  without  further  con- 
sidering the  point,  that  to  be  the  correct  rule,  and  still  the 
order  cannot  be  sustained,  for  the  proper  exercise  of  judicial 
discretion,  if  there  be  any  discretion,  on  these  facts  required 
that  the  executor  be  permitted  to  revoke  his  withdrawal  from 
the  petition  for  probate.  The  Code  provisions  are  mere  statu- 
tory enactments  of  the  common-law  rule  by  which  an  executor 
had  a  right  to  withdraw  or  revoke  a  renunciation  at  any  time 
before  letters  were  issued,  or  at  any  time  thereafter  when  the 
testate  was  without  a  lawful  administrator.  (Matter  of  Suarez, 
3  Dem.  164;  Robertson  v.  McGeoch,  11  Paige,  640;  Codding 
v.  Newman,  3  T.  &  C.  364.)  No  letters  have  been  issued  and 
the  will  has  not  been  admitted  to  probate  in  the  case  at  bar, 
:and  it  is  manifest  that  the  will  will  not  be  presented  for  probate 
unless  the  appellant  is  permitted  to  withdraw  his  objections  to 
the  application  for  the  probate  thereof  and  to  proceed  with 
wthe  application.  It  is  not  a  question,  therefore,  as  to  who 
shall  administer  the  estate,  but  whether  the  will  of  the  testator 
is  to  be  respected  and  given  effect.  The  conduct  of  the  appel- 
lant in  withdrawing  from  the  probate  proceedings  and  filing 
objections  thereto  and  in  subsequently  asking  to  be  restored 
to  his  original  position  is  doubtless  subject  to  criticism;  but 
he  is  on  the  right  tack  now,  and,  therefore,  the  motion  should 
have  been  granted. 

It  follows  that  the  order  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  granted,  without  costs. 

Olabkb,  McLaughlin,  Scott  and  Hotchkiss,  JJ.,  con- 
<nirred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  without  costs. 
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In  the  Matter  of  the  Application  to  Revoke  the  Letters  Testa- 
mentary of  Henky  Doschee  and  Others,  as  Executors,  etc., 
of  Claus  Doscher,  Deceased. 

Heney  Doschee  and  Others,  as  Executors,  etc.,  of  Glaus 
Doschee,  Deceased,  Appellants;  Gesine  Engel,  Individu- 
ally and  as  Executrix,  etc.,  of  Glaus  Doscher,  Deceased, 
aod  Mathilda  G.  Behre,  Respondents. 

(Supreme  Court,  App.  Div,,  Second  Department y  December ,  31,  1914.) 

Deoedeitt's  Estate — Revokino  Letters — Payment  by  Executors  for 
Lbqal  Services  — When  Serviges  Charge  Against  Estate. 

It  is  well  settled  that  an  executor  cannot  bind  the  estate  by  his  execu- 
tory contract  niaxle  upon  a  new  and  independent  consideration. 

Any  expenditure  made  by  an  executor  under  such  a  contract  for  ser- 
vices which  are  for  the  benefit  of  the  estate  is  regarded  in  law  as  a  dis- 
charge of  hi^  personal  obligation  only  until  such  expenditure  is  allowed 
upon  the  judicial  settlement  of  his  accounts. 

Where  an  executor  pays  for  such  services  out  of  the  estate  before  the 
judicial  settlement  of  his  accounts,  he  but  pays  prematurely  out  of  the 
fund  appropriated'  therefor,  provided  such  services  and  payments  receive 
judicial  approval;  if  such  payment  is  not  approved  as  an  estate  charge 
in  that  the  service!^  were  not  required-  or  the  fee  was  excessive,  disallow- 
ance, whole  or  partial,  follows,  and  with  it  the  personal  obligation  of  the 
executor  to  reimburse  the  estate. 

Where  letters  testamentary  were  revoked  simply  because  the  exeeutom 
<had  paid  out  of  the  estate  fundis  for  legal  services  rendered  in  the  admin- 
istration of  the  estate  and  the  surrogate  finds  that  said  services  were 
necessary,  and  there  is  not  even  a  suggestion  that  the  amount  paid  was 
excessive,  and  there  was  three  times  the  aggregate  amount  of  such  pay- 
ments in  the  estate  treasury  to  the  individual  credit  of  the  executors 
applicable  in  the  event  of  disallowance  or  reduction  upon  a  judicial 
settlement  of  their  accounts,  the  decree  revoking  the  letters  testamen- 
tary will  be  reversed  and  the  nmtter  remitted  to  the  Surrogate's  Court 
for  procedure  in  accordance  with  the  rule  that  the  necessary  expenses 
of  administering  an  estate  may  be  regarded  as  a  charge  upon  although 
not  a  debt  against  the  estate. 
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Appeal  by  Henry  Doscher  and  others,  as  executors,  etc., 
from  a  decree  of  the  Surrogate's  Court  of  the  county  of  Kings, 
entered  in  the  office  of  said  Surrogate's  Court  on  the  3d  day  of 
July,  1914,  revoking  the  letters  testamentary  heretofore  issued 
to  the  appellants. 

Henry  F.  Cochrane,  for  the  appellants. 

No  appearance  or  brief  for  the  respondents. 

Jenks,  p.  J.  —  As  we  read  the  record,  the  learned  surrogate 
felt  constrained  to  revocation  by  the  isolated  fact  that  the 
executors  had  paid  out  of  the  estate  funds  for  legal  services 
rendered  in  the  administration  of  the  estate.  The  surrogate 
found  that  such  payments  were  made  for  legal  services  neces- 
sarily rendered  for  the  administration  of  the  estate;  there  is 
no  finding  that  the  amount  thereof  was  excessive,  and  his 
opinion. indicates  that  when  the  payments  were  made  there  was 
in  the  treasury  of  the  estate  thrice  the  sum  of  such  payments 
standing  to  the  credit  of  the  individuals  personally  who  are  the 
executors.  As  the  revocation  is  avowedly  upon  the  proposition 
that  the  executors  "  wasted  the  moneys  of  the  estate  in  their 
hands  and  have  improperly  applied  the  same  by  taking  them 
to  their  own  use"  (Matter  of  Engel,  83  Misc.  Rep.  675),  the 
basis  of  such  revocation  must  be  subdivision  2  of  section  2685  of 
the  Code  of  Civil  Procedure.  (See,  also.  Code  Civ.  Proc.  § 
2569,  subd.  2,  as  amd.  by  Laws  of  1914,  chap.  443.) 

We  are  of  opinion  that  these  acts  of  the  executors,  when 
considered  with  the  circumstances  at  the  time  of  the  decree, 
were  not  within  the  purview  of  the  words  of  the  said  statute, 
"  having  wasted  or  improperly  applied  the  money  or  other 
assets  in  his  hands."  It  is  well  settled  that  an  executor  cannot 
bind  the  estate  by  his  executory  contract  made  upon  a  new 
and  independent  consideration.     The  reasons  for  the  rule  need 
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not  be  stated  here.  It  is  said  by  Cullex,  J.,  writing  for  the 
court  in  O'Brien  v.  Jackson  (167  N.  Y.  31,  33),  that  the  rea- 
son is  well  stitted  by  Hunt,  Ch.  J.,  in  Eerrin  v.  Myriek  (41 
If.  Y.  315).  But  as  it  is  not  the  theory  of  the  law  that  the 
executor  personally  should  pay  for  services  which  are  for  the 
benefit  of  the  estate,  therefore  any  expenditure  by  him  under 
such  contract  for  this  kind  of  service  is  regarded  as  his  dis- 
charge of  a  personal  obligation  only  until  the  expenditure  is 
allowed  upon  judicial  settlement  of  his  account.  (Dodd  v. 
Anderson,  197  N.  Y.  473;  Matter  of  Ordway,  196  id.  95,  98.) 
If,  then,  an  executor  pay  for  the  services  out  of  the  estate  funds 
before  such  settlement,  he  but  pays  prematurely  out  of  the  fund 
appropriated  therefor,  provided  the  services  and  the  payment 
therefor  receive  judicial  approval.  And  the  penalty  is  that  if 
such  payment  is  not  approved  as  an  estate  charge,  in  either 
that  the  services  were  not  required  or  that  the  fee  was  excessive, 
disallowance  whole  or  partial  follows,  and  with  it  the  personal 
obligation  of  the  executor  to  reimburse  the  estate. 

We  can  conceive  that  there  can  be  either  payment  made 
ostensibly  for  legal  services,  or  payment  for  legal  services  made 
in  such  amounts  as  on  its  face  would  indicate  waste  or  im- 
proper application  of  estate  moneys,  or  which  taken  into  con- 
sideration with  surrounding  circumstances,  might  so  indicate. 
But  the  case  at  bar  is  not  within  that  category,  for,  as  we 
have  said,  there  is  a  finding  that  the  services  were  necessary, 
there  is  no  finding  (and  indeed  no  suggestion)  that  the  amounts 
paid  were  excessive,  and  there  was  three  times  the  amount  in 
the  estate  treasury  to  the  individual  credit  of  the  executors, 
applicable  in  the  event  of  disallowance  or  of  reduction  upon 
judicial  settlement. 

We  think  that  the  words  "  wasted  or  improperly  applied," 
as  employed  in  the  statute,  mean  a  "  squandering  or  misappli- 
cation "  of  funds  of  the  estate  whereby  the  estate  is  "  lost "  or 
"diminished  in  value."      (Ayers  v.  Lawrence,  59  ISt.  Y.  192, 
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197.)      And  we  think  that  the  idea  of  ^^ improperly  applied'' 
is  like  unto  that  of  ^'  wasted."      Indeed,  in  the  definition  of 
'*  waste  "  just  quoted  from  Allkx,  J.,  in  Ayers  v.  Lawrence 
(supra),  it  is  seen  that  he  defines  '^  waste  "  as  ^^  misapplication." 
The  action  of  the  executors  in  this  instance  is  aptly  described 
in  Shaffer  v.  Bacon  (35  App.  Div.  248;  affd.,  161  N.  Y.  635), 
when  the  defendants  were  retained  and  rendered  legal  services: 
^'  But  while  theoretically  the  estates  of  deceased  persons  are 
administered  upon  the  principle  asserted  in  many  cases  of 
which  those  above  cited  are  types,  that  the  executor  or  admin* 
istrator   shall   personally    advance   the   necessary   expense  of 
administration  in  reliance  upon  the  final  decree  of  the  surrogate 
for  reimbursement,  vet  it  is  well  known  that  no  administrator 
or  executor  does  in  fact  thus  execute  his  trust.      On  the  con- 
trary, he  pays  all  necessary  expenses  of  administration  out  of 
the  trust  funds,  if  he  happens  to  have  sufficient  on  hand  for 
that  purpose,  with  the  understanding  that  if  for  any  reason, 
upon  the  final  settlement  of  his  accounts,  any  item  of  expendi- 
ture thus  made  shall  be  disallowed  by  the  surrogate,  he  will  be 
required  to  reimburse  the  estate  therefor.      Indeed,  it  would 
be  impossible  in  many  cases  to  secure  the  services  of  a  com- 
petent administrator  if  he  were  compelled  to  personally  advance 
the  necessary  expenses  of  administration.      Xor  is  it  difficult 
to  imagine  circumstances  in  which  the  rigid  enforcement  of 
such  a  rule  would  prove  exceedingly  prejudicial  to  the  estate; 
and  it  is  probably  in  recognition  of  this  latter  fact  that  the 
tendency  of  the  more  recent  adjudications  is  in  the  direction 
of  a  relaxation  of  the  rule.     We  apprehend,  therefore,  that  the 
real  principle  which  should  govern  in  cases  where  the  executor 
is  required  to  expend  money  in  the  proper  administration  of 
the  estate  which  he  represents,  is  that  he  ^  may  disburse  and 
use  the  funds  of  the  estate  for  purposes  authorized  by  law,  but 
he  may  not  bind  the  estate  by  an  executory  contract,  and  thus 
create  a  liability  not  founded  upon  a  contract  or  obligation 
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of  the  testator.'  (Austin  v.  Munro,  47  N.  Y.  360.)  Or  that, 
in  other  words,  the  necessary  expenses  of  administering  an 
estate  may  be  regarded  as  a  charge  upon,  although  not  a  debt 
against,  the  estate.  (Fitzhugh  v.  Fitzhugh,  11  Gratt.  300.) 
If  this  rule  is  adopted,  as  we  think  it  should  be  in  the  present, 
case,  it  only  remains  to  determine  what  are  proper  and  neces-^ 
sary  expenses  of  administration."  (See,  also.  Matter  of  Smith,. 
Ill  App.  Div.  23,  30.) 

I  note  that  section  2692  of  the  Code  of  Civil  Procedure  (as 
amd.  by  Laws  of  1914,  chap.  443),  which  is  new,  now  specifi- 
cally authorizes  as  proper  procedure  this  custom,  which  the 
bar  well  knows  has  been  constantly  followed  in  the  administra- 
tion of  estates  without  judicial  interference  or  criticism  when- 
ever the  payment  has  been  but  essentially  premature. 

We  think  that  the  decision  in  Matter  of  Engel  (155  App* 
Div.  467)  is  neither  precedent  nor  authority  for  the  case  at  bar. 
In  that  case  this  court  thought  that  it  was  not  essential  to 
revocation  of  Mrs.  Engel's  letters  that  there  must  be  danger 
of  the  fund  or  estate  being  lost,  if  the  record  clearly  established 
that  she  had  been  guilty  of  conduct  which  rendered  her  unfit 
for  the  discharge  of  the  duties  of  the  office  of  an  executor  in 
that  she  appeared  to  have  practically  abandoned  its  duties  and 
to  have  turned  them  over  to  her  husband,  who  had  intruded 
himself  from  the  very  first  in  the  affairs  which  the  testator  had 
expressly  confided  to  his  executors.  I  quote  practically  the 
language  of  Woodwakd,  J.,  in  that  case. 

I  advise  that  the  decree  be  reversed  and  the  matter  be 
remitted  to  the  Surrogate's  Court  for  procedure,  in  accord  with, 
the  opinion,  but  without  costs. 

BuRK,  Thomas,  Staplbton  and  Kich,  JJ.,  concurred. 

Decree  of  the  Surrogate's  Court  of  Kings  county  reversed" 
and  matter  remitted  to  said  court  for  procedure  in  accord  with 
opinion,  without  costs. 
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Henbt  N.  Steinert,  as  Receiver  in  Proceedings  Supplemen- 
tary to  Execution  of  Thomas  J.  Walla.ce,  Appellant,  v. 
Chables  H.  Van  Aken  and  William  S.  McCottee, 
Respondents. 

(fifttpreme  Court,  App.  Div.,  Firtt  Department,  December  11,  1914.) 

EXBCUTOBS    and    ADMINISIVATOIIS  —  LxaBIUTT    of    SUBETIES    ON    BOND    OF 

AoioNiBiBATBix  —  Action  bt  Rbcetveb  in  Supfucmentabt  PB00ED>iNe8 
TO  Enforce  LiABnjrr  of  Sxtbetdes  or  ADiONisntATBix  fok  Failube  to 
Pat  Oveb  Monbt  in  Oompliancb  With  Dbcbee  of  Subbooait  —  De- 
fense —  Fbaud  in  Pbocubino  Defendants  to  Act  as  Subetos. 

Sureties  on  tbe  official  bond  of  an  adsninistratrix  when  sued  by  the 
receiver  in  suppleuientary  proceedings  of  the  husband  of  tbe  decedent, 
to  enforce  their  liabii^  for  tbe  failure  of  tibe  administratrix  to  comply 
with  a  decree  of  the  Surrogate,  directii^  the  payment  of  money  to  the 
plaintiff  on  the  theory  that  the  Judgment  debtor  was  the  hfusband  of 
the  decedent,  and  as  such  entitled  to  the  money,  may  plead  as  a  defense 
that  they  were  induced  to  become  sureties  through  the  false  and  fraudu- 
lent representations  of  the  administratrix  and  the  husband  of  the 
decedent. 

Other  separate  defenses  examined,  and  held,  to  be  insufficient. 

Appeal  by  the  plaintiff,  Henry  N.  Steinert,  as  receiver,  etc., 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  7th  day  of  July,  1914,  denying 
the  plaintiff's  motion  for  judgment  on  the  pleadings. 

George  W.  Carr,  for  the  appellant. 

George  B.  Class,  for  the  respendents. 

Lauohlin,  J.  —  After  the  defendants  served  an  amended 
answer  herein,  plaintiff  moved  for  judgment  on  the  pleadings. 
The  motion  was  granted,  and  the  order  was  affirmed  by  this 


STEINEET  V.  VA:N^  AKEN  169 

eourt,  without  opinion,  the  writer,  however,  filing  a  dissenting 
opinion  (Steinert  v.  Van  Aken,  160  App.  Div.  921)  ;  but  leave 
was  granted  defendants  to  further  amend  their  answer,  and 
pursuant  thereto  they  served  a  second  amended  answer.  There- 
upon plaintiff  again  moved  for  judgment  on  the  pleadings  and 
the  motion  was  granted  and  an  opinion  was  written  at  Special 
Term  by  Mr.  Justice  Gbeenbaum  pointing  out  the  insufficiency 
of  the  allegations  of  the  answer  to  constitute  the  defenses  at- 
tempted to  be  pleaded,  and  leave  wds  granted  to  defendants  to 
further  amend.  The  defendants  thereupon  served  a  third 
amended  answer,  and  another  motion  for  judgment  on  the 
pleadings  followed,  which  was  denied  by  Mr.  Justice  Guy,  who 
filed  an  opinion,  and  this  is  plaintiff's  appeal  therefrom. 

The  defendants  have  omitted  from  their  present  pleading 
two  material  defenses  which  they  attempted  to  plead  in  the 
first  amended  answer,  and  which,  on  the  appeal  from  the  order 
granting  the  motion  for  judgment  on  the  pleadings,  the  writer 
in  a  dissenting  opinion  endeavored  to  sustain  as  sufficient. 

The  action  is  based  upon  a  decree  of  the  Surrogate's  Court 
settling  the  accounts  of  an  administratrix,  for  whom  the  de- 
fendants were  sureties,  and  requiring  her  to  pay  over  to  the 
plaintiff  $19,102.38,  with  interest  thereon  from  Ifovember  17, 
1911,  and  $2,977.63  casts  and  disbursements  and  allowances, 
and  the  defendants  are  sued  as  such  sureties  on  the  official 
bond  of  the  administratrix.  In  proceedings  supplementary  to 
execution  against  one  Wallace,  the  plaintiff  was  appointed  re- 
ceiver, and  the  decree  directed  the  payment  of  the  money  to 
him  in  the  right  of  Wallace,  who,  it  evidently  appeared  before 
the  surrogate,  was  entitled  to  the  fund  on  the  theory  that  he 
was  the  husband  of  the  decedent  and  took  it  under  the  Statute 
of  Distributions. 

In  the  first  amended  answer  the  defendants  attempted  to 
allege  a  defense  to  the  effect  that  Wallace  was  not  the  husband 
of  the  decedent  and  was  not  entitled  to  share  in  the  estate  of 
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the  decedent,  and  that  by  false  and  fraudulent  representations 
to  the  effect  that  he  was  her  husband  the  Surrogate's  Court  was 
deceived,  and  that  the  decree,  in  so  far  as  it  direct  the  payment 
by  the  administratrix  to  the  plaintiff,  was  predicated  upon  this 
fraud.  The  defendants  in  that  pleading  further  attempted  to 
allege  as  a  defense  that  a  brother  of  the  decedent  was  not  cited, 
and  that,  therefore,  the  decree  would  not  be  binding  upon  him 
and  that  the  sureties  would  remain  liable  to  him.  By  the  plead- 
ing now  before  the  court  the  defendants  have  abandoned  those 
defenses.  There  is  no  allegation  in  the  last  amended  answer 
to  the  effect  that  the  decedent's  brother  was  not  duly  cited,  or 
that  Wallace  was  not  the  husband  of  the  decedent,  or  that  the 
Surrogate's  Court  was  deceived  with  respect  to  his  being  her 
husband.  There  is  a  denial  of  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  whether  he  was  her  husband,  but 
in  the  fifth  defense  it  is  alleged  that  it  was  found  by  the  referee, 
appointed  by  the  surrogate  to  pass  upon  the  objections  inter- 
posed to  the  account  filed  by  the  administratrix,  that  Wallace 
was  the  husband  of  the  decedent,  and  the  defendants  in  that 
defense  now  allege  that  fact,  among  other  facts,  as  a  defense  to 
the  action. 

The  last  amended  answer  purports  to  plead  nine  separate 
defenses,  the  nature  of  which  is  that  defendants  were  induced 
to  become  sureties  on  the  bond  of  the  administratrix  through 
false  and  fraudulent  representations  made  by  her  and  Wal- 
lace, acting  in  concert  and  in  furtherance  of  a  conspiracy  be- 
tween them  to  wrongfully  dispose  of  the  estate  and  subject  the 
defendants  as  such  sureties  to  liability  for  Wallace's  debts  to 
the  extent  of  his  interest  in  the  estate;  that  in  furtherance  of 
the  conspiracy  the  administratrix  and  Wallace  fraudulently 
disposed  of  the  assets  of  the  estate  and  fraudulently  induced 
the  defendants  to  waive  the  issuance  and  service  of  a  citation 
on  them  in  the  accounting  proceeding;  that  the  decree  of  the 
Surrogate's  Court  was  brought  about  by  the  fraudulent  acts 
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of  Wallace  and  the  administratrix ;  that  the  Surrogate's  Court 
was  without  jurisdiction  on  account  of  the  fraud  perpetrated 
upon  the  defendants  with  respect  to  the  waiver  of  citation, 
and  also  for  the  reasons  that  the  waiver  was  executed  by  them 
prior  to  the  commencement  of  the  accounting  proceeding,  and 
the  decree  was  predicated  upon  the  setting  aside  of  certain 
instruments  which  required  the  exercise  of  equity  jurisdiction, 
and  that  Wallace  executed  a  general  release  to  the  defendants, 
which  discharges  them  from  liability. 

It  appears  by  the  complaint  that  the  first  appointment  of 
the  plaintiff  as  receiver  was  on  the  1st  day  of  July,  1909,  and 
the  receivership  was  extended  to  another  judgment  on  the 
same  dav,  and  to  four  others  on  the  14th  dav  of  October  there- 
after,  and  to  two  others  on  the  21st  day  of  May,  1910.  The 
first  of  these  dates  must  be  taken  as  the  time  when  the  right  or 
claim  on  the  part  of  Wallace  to  a  distributive  share  of  the  estate 
of  the  decedent  passed  to  the  plaintiff,  for  the  plaintiff  fails  to 
show  when  the  order  in  supplementary  proceedings  was  served, 
or  when  a  warrant,  if  any,  requiring  the  arrest  of  the  judgment 
debtor  was  served  which  would  be  essential  to  enable  him  to 
claim  that  the  title  of  the  receiver  related  back  of  the  date  of  his 
appointment.  (See  Code  Civ.  Proc.  §§  2468,  2469.)  The  de- 
cree of  the  Surrogate's  Court  requiring  the  administratrix  to 
pay  the  money  over  to  the  plaintiff  was  entered  on  the  13th 
day  of  June,  1912.  A  receiver  in  supplementary  proceedings 
takes  the  legal  title  to  all  the  personal  property  of  the  judgment 
debtor  not  exempt  from  execution ;  but  he  takes  it  only  for  the 
benefit  of  the  judgment  creditors  for  whom  he  is  appointed 
receiver,  and  of  other  judgment  creditors  to  whose  judgments 
the  receivership  may  be  extended,  subject,  however,  to  any 
rights  or  defenses  existing  against  the  judgment  debtor  at  the 
time  title  vests  in  the  receiver,  or  in  other  words,  he  steps  into 
the  shoes  of  the  judgment  debtor  with  respect  to  the  personal 
property.     (Kennedy  v.  Thorp,  51   X.  Y.  174;  Bostwick  v. 
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Menck,  40  id.  383 ;  Mandeville  v.  Avery,  124  id.  376 ;  Ward  v. 
Petrie,  157  id.  301;  High  Receivers,  §  202,  and  cases  cited; 
Code  Civ.  Proc.  §  2468.)  The  receiver's  title  to  the  property 
of  Wallace  carried  with  it  any  right  Wallace  had  to  sue  the 
sureties  on  the  bond  of  the  administratrix  but  that  right  was 
likewise  subject  to  any  defense  the  sureties  had  against  Wal- 
lace arising  out  of  the  circumstances  attending  their  becoming 
sureties.  (See  Merchants'  Bank  v.  Weill,  163  K  Y.  486.)  A 
receiver  in  supplementary  proceedings,  however,  is  not  a 
general  receiver  for  the  benefit  of  all  creditors;  and  although 
he  is  vested  with  the  legal  title  to  all  the  personal  property  not 
exempt  from  execution,  he  takes  and  holds  the  surplus  over 
and  above  the  amount  necessary  to  satisfy  the  judgment  for 
the  creditor  for  whom  he  was  appointed,  and  the  other  judg- 
ments to  which  the  receivership  may  be  extended,  for  the  benefit 
of  the  judgment  debtor,  to  whom  he  must  account  therefor. 
(Goddard  v.  Stiles,  90  K  Y.  199,  206 ;  Ward  v.  Petrie,  aupra; 
Lanigan  v.  Mayor,  70  N.  Y.  454.  See,  also.  Matter  of 
Walker,  157  App.  Div.  609.)  Eor  the  reason  that  the  receiver- 
ship is  thus  limited,  the  receiver  is  not  required  to  reduce 
to  his  possession  more  than  sufficient  property  to  pay  the  claims 
of  those  he  represents,  and  costs ;  and  inasmuch  as  he  is  subject 
to  the  orders  of  the  court  appointing  him,  it  is  within  the 
province  of  the  court  to  stay  him  from  taking  possession  of 
more  than  sufficient  property  to  satisfy  the  claims  he  represents. 
(Bostwick  V.  Menck,  supra;  Stephens  v.  Meriden  Britannia 
Co.,  160  N.  Y.  178,  183;  Lanigan  v.  Mayor,  supra;  Crook  v. 
Findley,  60  How.  Pr.  875 ;  Matter  of  Wilds,  6  Abb.  N.  C.  307 ; 
Goddard  v.  Stiles,  supra.)  Any  interest  which  Wallace  had  in 
the  estate  of  the  decedent  passed  to  the  plaintiff  on  his  appoint- 
ment as  receiver  the  1st  day  of  July,  1909  (Code  Civ.  Pro.  § 
2468)  ;  and  the  sufficiency  of  the  defenses,  unless  it  be  with 
respect  to  any  equity  Wallace  may  have  in  the  property  pass- 
ing to  the  receiver,  is,  therefore,  to  be  determined  with  respect 
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to  the  rights  of  Wallace  as  they  existed  at  that  time.  If  Wallace 
had  been  guilty  of  fraud  at  or  before  the  time  the  title  vested 
in  the  receiver,  which  would  have  been  a  defense  to  an  action 
by  him  against  the  sureties  for  the  failure  of  the  administra- 
trix to  comply  with  the  decree,  that  defense  is,  therefore,  now 
available  as  against  the  plaintiif.  It  is  equally  manifest  that 
the  rights  which  became  vested  in  the  receiver  could  not  be 
aflFected  by  any  subsequent  fraud  on  the  part  of  Wallace,  at 
least  in  so  far  as  the  property  is  required  to  satisfy  the  claims 
of  the  judgment  creditors,  whom  the  receiver  represents.  If 
all  the  property  passing  to  the  receiver  should  not  be  required 
to  satisfy  the  claims  of  said  judgment  creditors,  then  Wallace 
would  be  entitled  to  the  surplus  remaining,  and  with  respect  to 
that,  the  defendants  might  have  an  equitable  defense  based  on 
fraud  on  the  part  of  Wallace  subsequent  to  the  time  title  vested 
in  the  receiver,  for  if  they  should,  on  account  of  their  liability 
on  tlie  bond,  be  required  to  pay  over  to  the  plaintiff  tnore  than 
sufficient  to  satisfy  the  claims  of  said  judgment  creditors,  they 
might  be  without  remedy.  If  the  plaintiff  is  suing  for  more 
than  is  needed  to  satisfy  the  claims  of  the  judgment  creditors 
represented  by  him  he  is  in  effect  suing  for  the  benefit  of  Wal- 
lace, and  if  the  defendants  have  a  defense  against  Wallace, 
even  though  they  have  none  as  against  the  judgment  creditors 
whom  the  plaintiff  represents,  their  liability  in  this  action 
should  be  confined  to  an  amount  sufficient  to  satisfy  the  claims 
of  the  judgment  creditors  represented  by  the  plaintiff. 

The  sureties  on  the  bond  of  an  administrator  are  his  privies, 
and  are  concluded  by  any  lawful  order  or  decree  of  the  Surro- 
gate's Court,  if  obtained  without  collusion  between  the  admin- 
istrator and  creditors  or  next  of  kin.  (Scofield  v.  Churchill, 
72  N.  Y.  665;  Carr  v,  Breese,  81  id.  584;  Power  v.  Speckman, 
126  id.  354;  Deobold  v.  Oppermann,  111  id.  531;  Douglass  v. 
Ferris,  138  id.  192,  201.)  It  would  seem  to  follow  from  this 
general  rule  that  the  sureties  are  not  concluded  from  question- 
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ing  a  decree  of  the  Surrogate's  Court,  in  so  far  as  it  is  in  favor 
of  any  creditor  or  of  any  of  the  next  of  kin,  who  by  collusion 
with  the  administrator  and  through  fraud  have  been  instru- 
mental in  obtaining  the  decree.  If,  therefore,  Wallace,  instead 
of  the  plaintiff  as  receiver,  were  suing  the  sureties  on  their  lia- 
bility on  the  official  bond  of  the  administratrix,  they  would  be  at 
liberty  to  show  that,  in  so  far  as  the  decree  directs  the  payment 
of  money  to  him,  it  was  the  result  of  fraud  and  collusion  between 
him  and  the  administratrix.  I  am  also  of  opinion  that  they 
could  defend  an  action  brought  by  Wallace  based  upon  the 
decree  of  the  Surrogate's  Court  directing  the  payment  of  money 
to  him,  upon  the  ground  that  they  were  induced  to  become 
sureties  through  material  false  representations  made  by  him,  at 
least  in  so  far  as  the  decree  is  predicated  upon  a  right  to  share 
in  the  estate  which  he  had  at  the  time  he  so  induced  them  to 
become  sureties.  Such  a  receiver  may  bring  any  action  to 
recover  the  personal  property  of  the  judgment  debtor  which 
the  latter  might  have  brought,  but,  since  a  fraudulent  trans- 
fer by  the  judgment  debtor  is  good  as  against  him,  a  receiver 
may  set  it  aside  only  to  the  extent  necessary  to  satisfy  the 
claims  which  he  represents.  (Stephens  v.  Meriden  Britannia 
Co.,  supra;  Bostwick  v.  Menck,  supra.)  It  is  to  be  borne  in 
mind  that  this  is  not  an  action  to  recover  personal  property  of 
the  judgment  debtor.  It  is  an  action  in  the  right  of  Wallace, 
as  the  same  passed  to  the  receiver,  to  enforce,  for  the  benefit  of 
the  judgment  creditors,  the  liability  of  the  defendants  on  the 
bond.  It  seems  to  me,  therefore,  that  by  analogy  the  rule 
which  would  obtain  if  this  were  an  action  to  set  aside  a  fraudu- 
lent transfer  by  Wallace  should  be  applied  here  to  the  extent 
of  not  permitting  a  recovery  of  more  than  sufficient  to  satisfy 
the  claims  which  the  receiver  represents  and  costs,  providing 
the  defendants  have  a  defense  as  against  Wallace,  for,  as  al- 
ready observed,  if  the  receiver  were  permitted  to  recover  more 
he  would  hold  the  surplus  for  Wallace,  and  the  defendants 
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would  thus  be  deprived  of  the  benefit  of  the  defense  which  they 
have  as  against  Wallace.  A  receiver  does  not  take  title  to 
property  acquired  by  the  judgment  debtor  subsequent  to  his 
appointment,  excepting  as  the  receivership  may  be  extended 
thereto  pursuant  to  the  provisions  of  the  Code  of  Civil  Pro- 
.  cedure  (Matter  of  Walker,  supra)  ;  and,  therefore,  the  right  of 
the  plaintiff  to  recover  against  the  defendants  in  favor  of  the 
different  judgment  creditors  he  represents  may  differ  accord- 
ingly as  the  facts  existing  at  the  time  of  his  original  appoint- 
ment and  at  the  respective  times  of  the  extensions  of  the 
receiverships  may  differ. 

The  complaint  does  not  show  the  amount  of  any  of  the 
judgments,  to  satisfy  which  the  receiver  brings  this  action; 
but  the  bond  given  by  him  with  respect  to  each  judgment  is 
small  which  indicates  that  only  a  comparatively  small  part  of 
the  amount  which  the  decree  directed  the  administratrix  to 
pay  over  to  the  receiver  will  be  required.  None  of  the  defenses 
pleaded  presents  the  question  with  respect  to  the  plaintiff's 
right  to  recover  the  entire  amount  awarded  to  him  by  the 
decree  and  since  the  question  is  not  necessarily  involved  we 
express  no  opinion  with  respect  to  the  binding  effect  of  the 
decree  of  the  Surrogate's  Court  on  plaintiff's  right  to  recover 
the  entire  amount.  We  have  made  these  general  observations 
to  the  end  that  our  decision  may  not  be  misunderstood. 

In  the  first  defense  the  defendants  allege  in  substance  that 
on  or  about  the  18th  day  of  March,  1909,  which  was  nearly 
four  months  before  the  appointment  of  the  receiver,  Wallace 
and  the  administratrix  conspired  to  and  did  induce  the  defend- 
ants by  false  and  fraudulent  representations  to  become  sureties. 
The  alleged  false  representations  were  that  the  estate  was  sol- 
vent; that  becoming  sureties  was  a  mere  formality  and  a 
neighborly  courtesy,  involving  no  risk,  and  that  there  was 
"  positively  no  possible  liability  which  could  arise  under  which 
the  defendants  could  be  made  to  answer  to  their  loss  or  detriment 
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by  joining  as  sureties; "  and  that  the  assets  were  ^'  approxi- 
mately $10,000  and  the  liabilities  $9,000 ;  that  the  balance  of 
$1,000  belonged  to'^  Wallace;  and  it  is  alleged  that  Wallace 
and  the  administratrix  then  well  knew  that  the  assets  of  the 
estate,  including  a  saloon  0¥med  by  the  decedent,  amounted  to 
over  $20,000.  It  is  further  therein  alleged,  in  effect,  that  the 
purpose  of  Wallace  and  the  administratrix,  in  inducing  the  de- 
fendants to  become  sureties,  was  to  enable  them  to  obtain  and 
to  dispose  of  the  assets  and  to  render  the  defendants  liable  for 
the  debts  of  Wallace  to  the  extent  of  his  interest  in  the  estate, 
and  that  if  the  defendants  had  known  that  the  assets  amounted 
to  $20,000  or  over  they  would  not  have  consented  to  become 
sureties,  and  one  of  them  could  not  have  qualified.  This  de- 
fense contains  further  allegations  with  respect  to  the  fraudulent 
transfer  of  the  saloon,  and  the  fraudulent  omission  to  include 
its  value  in  the  assets  of  the  estate;  but  no  facts  are  alleged 
showing  that  the  libaility  of  the  administratrix,  adjudicated  by 
the  decree,  was  increased,  or  that  the  accounts  of  the  adminis- 
tratrix were  surcharged,  or  that  her  liability  was  in  any  manner 
affected,  through  any  fraud  perpetrated  by  her  and  Wallace  in 
disposing  of  the  assets  or  otherwise ;  and  there  is  no  allegation 
that  any  of  the  fraudulent  acts  with  respect  to  the  disposition 
of  the  assets  were  performed  prior  to  the  vesting  of  title  in  the 
receiver.  It  is  further  alleged  in  this  defense  that  on  or  about 
the  24th  day  of  March,  1910,  the  defendants  were  induced  to 
sign  a  waiver  of  citation  for  the  settlement  of  the  accounts  of 
the  administratrix  by  false  and  fraudulent  representations 
made  by  Wallace  and  the  administratrix,  pursuant  to  the 
original  fraudulent  conspiracy  between  them,  to  the  effect  that 
all  the  claims  against  the  estate  had  been  paid;  that  the  ad- 
ministratrix was  ready  to  file  her  account;  that  such  waiver 
was  a  mere  formality,-  and  their  liability  as  sureties  would  be 
shortly  terminated;  and  they  also  allege  that  the  waiver  was 
signed  before  the  commencement  of  the  proceedings  for  the 
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settlement  of  the  accounts  of  the  administratrix,  and  because  of 
this  they  claim,  on  the  authority  of  Matter  of  Graham  (39 
Misc.  Rep.  226)  and  Matter  of  Gregory  (13  id.  363),  that  the 
Surrogate's  Court  acquired  no  jurisdiction  over  them.  The 
sureties  were,  by  virtue  of  the  provisions  of  section  2728  of  the 
Code  of  Civil  Procedure,  entitled  to  notice  of  the  proceeding. 
It  appears  by  the  complaint  that  the  proceeding  for  the  settle- 
ment of  the  accounts  of  the  administratrix  was  instituted  on 
the  same  day  that  the  defendants  executed  the  waiver  of  cita- 
tion; and  it  is  allied  after  the  conmiencement  of  that  pro- 
ceeding, on  due  notice  to  them,  a  motion  was  made  to  bring 
them  in,  and  that  on  that  motion  it  was  decided  that  they  were 
already  parties  to  the  proceeding  and  that  a  supplemental  cita- 
tion was  unnecessary.  The  point  that  the  defendants  were  not 
parties  to  the  accounting  proceeding  was  presented  on  the 
former  appeal  and  decided  adversely  to  the  appellants.  (See, 
also,  Deobold  v.  Oppermann,  supra.)  The  only  all^ations  of 
the  first  defense  not  presented  by  the  pleading  before  this  court 
on  the  former  appeal  are  that  it  was  fraudulently  represented 
to  the  defendants  that  the  value  of  the  assets  was  only  approxi- 
mately $10,000,  whereas  it  was  over  $20,000,  and  that  the 
amount  that  Wallace  would  be  entitled  to  receive  was  the  bal- 
ance of  $1,000  that  would  be  left  after  paying  the  liabilities  of 
$9,000.  By  the  former  pleading  it  was,  on  this  point,  merely 
alleged  that  it  was  represented  that  the  estate  was  solvent ;  but 
there  was  no  allegation  that  it  was  not  solvent.  Of  course,  the 
sureties  could  not  escape  liability  to  others  because  of  false  rep- 
resentations made  to  them  by  Wallace ;  but  so  far  as  any  claim 
is  asserted  against  them  by  Wallace,  or  in  his  right,  they  may 
defend  on  the  ground  that  as  to  him  they  are  not  liable  because 
he  induced  them  to  become  sureties  by  false  and  fraudulent 
representations.  Such  a  defense  is  not  a  collateral  attack  upon 
the  decree  of  the  surrogate.  They  could  not  have  prevented 
12 
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that  decree  upon  that  ground.  They  do  not  thereby  question 
the  liability  of  the  administratrix.  They  merely  defend  against 
this  contract  liability  to  Wallace  who  fraudulently  induced 
them  to  make  the  contract.  The  point  that  fraudulent  repre- 
sentations by  Wallace  inducing  the  contract  of  suretyship  in 
part  for  his  own  benefit  would  alone  be  a  defense  to  an  action 
brought  on  the  bond  by  him  is  not  specifically  taken  in  behalf 
of  the  sureties;  but  they  have  pleaded  the  facts  and  we  must 
adjudicate  thereon,  and  in  Casoni  v.  Jerome  (58  N.  Y.  315) 
it  is  clearly  intimated  that  the  sureties  may  defend  as  against 
one  who  fraudulently  induced  them  to  execute  the  bond,  and  I 
think  that  intimation  is  sound  for  the  reason  that  Wallace 
was  as  to  his  own  interest  inducing  defendants  to  become 
surety  for  his  own  benefit  and  as  to  him  they  should  not  be 
held  liable  if  they  were  induced  to  sign  the  bond  by  any  mate- 
rial false  representation.  (See  Redf.  Surr.  [7th  ed.]  §  469;  1 
Brandt  Sur.  &  Guar.  [3d  ed.]  §§  146,  447 ;  2  id.  §  726 ;  Mendel- 
son  V.  Stout,  37  N.  Y.  Super.  Ct.  408 ;  Moodie  and  Black  v. 
Penman,  Shaw  &  Co.,  3  Desaus.  Eq.  482.)  The  only  possible 
answer  to  this  would  be,  I  think,  that  the  false  representations 
were  not  material ;  but  it  cannot  be  said  that  a  false  representa- 
tion to  one  subjecting  himself  to  liability  to  the  extent  of 
$20,000  to  the  creditors  and  next  of  kin  that  the  assets  were 
only  $10,000,  when  they  were  over  $20,000  —  which  required  a 
bond  for  $40,000  (see  Code  Civ.  Proc.  §  2664)  —  and  that  the 
person  making  the  representation  would  be  entitled  to  the  sur- 
plus, which  would  be  only  $1,000,  is  not  material  as  between 
the  persons  th\>s  subjected  to  liability  and  the  person  making 
the  representation. 

Fraud  vitiates  any  contract.  (Annett  v.  Terry,  35  X.  Y. 
256;  Roessle  v.  Lancaster,  119  App.  Div.  368.)  The  bond 
bound  the  defendants  of  course  in  favor  of  creditors  and  the 
next  of  kin  who  were  not  guilty  of  fraud  but  not  in  favor  of 
Wallace  who  perpetrated  the  fraud.      I  am  of  opinion,  there- 
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fore,  that  this  defense  is  good  as  against  the  plaintiff,  for  he, 
as  already  observed,  stepped  into  Wallace's  shoes,  and  his 
rights  at  that  time  were  subject  to  this  defense. 

The  second  defense  is  not  good.  The  only  facts  therein 
alleged  that  have  even  the  semblance  of  a  defense  are  that  the 
administratrix,  after  her  appointment,  married  Wallace  and 
petitioned  for  the  settlement  of  her  accounts  in  her  former 
name,  and  concealed  the  fact  of  her  marriage  from  the  court. 
That  was  not  material  to  the  validity  of  the  decree. 

The  third  defense  is  quite  like  the  second.  It  merely  alleges 
that  on  the  death  of  the  administratrix  a  fraud  was  perpe- 
trated on  the  court  in  the  application  for  letters  of  administra- 
tion on  her  estate  by  concealing  from  the  court  the  fact  that 
she  was  married. 

The  fourth  defense  merely  alleges  that  the  defendants  did 
not  appear  before  the  referee  appointed  to  hear  the  objections 
to  the  accounts  of  the  administratrix  and  were  not  cited,  and 
that  the  court  was  without  jurisdiction.  That  defense  mani- 
festly, for  the  reason  that  the  defendants  were  parties  to  the 
proceeding  and  are  bound  thereby,  is  without  merit. 

Tn  the  fifth  defense  it  is  alleged  that  it  was  disclosed  before 
said  referee  that  the  saloon  had  been  conducted  by  Wallace  as 
the  reputed  owner  and  that  owing  to  his  financial  embarrass- 
ment it  was  closed  for  a  period  and  was  then  opened  ostensibly 
in  the  name  of  the  decedent,  but  conducted  by  him  until  her 
death,  and  that  in  the  meantime  judgments  had  been  entered 
against  him  and  he  was  otherwise  indebted;  that  after  the 
death  of  the  decedent  Wallace  conducted  the  business  ostensi- 
bly in  behalf  of  the  administratrix  and  that  through  fraud  and 
collusion  between  him  and  her  a  sale  thereof  was  effected  and 
fictitious  debts  were  accepted  as  payment  for  most  of  the  pur- 
chase price  and  that  the  sale  was  without  consideration,  and 
that  Wallace  continued  to  conduct  the  saloon  ostensibly  for  the 
purchaser;  that  the  purpose  of  Wallace  and  the  administratrix 
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in  so  doing  was  to  avoid  the  application  of  the  value  of  the 
saloon  business  to  the  payment  of  Wallace's  debts,  as  would 
have  resulted  had  it  been  accounted  for  and  distributed  in  the 
right  of  Wallace,  and  that  they  also  intended  thereby  to  sub- 
ject the  defendants  to  liability  to  the  credi,tors  of  Wallace 
"  should  the  frauds  be  disclosed  and  result  in  the  surcharging 
of  the  account "  of  the  administratrix,  who  was  known  to  them 
to  be  unable  to  answer  for  any  surcharge  of  her  accounts.  The 
defense  here  attempted  to  be  pleaded  falls  short  in  that  there 
is  no  allegation  that  the  accounts  of  the  administratrix  were 
surcharged  with  the  value  of  the  saloon  or  with  any  other  assets 
fraudulently  disposed  of  by  her.  There  is  no  allegation  as  to 
when  these  alleged  fraudulent  acts  were  performed  by  Wallace. 
The  defense,  therefore,  fails  as  to  the  plaintiff,  for  his  rights 
could  not  be  affected  by  any  acts  of  Wallace  after  he  became 
vested  with  the  title. 

The  sixth  defense  is  bad  for  the  reasons  assigned  for  the 
insufficiency  of  the  fifth.  It  is  therein  alleged  that  the  referee 
and  the  Surrogate's  Court  attempted  to  pass  upon  the  validity 
of  the  bill  of  sale  of  the  saloon  and  a  chattel  mortgage,  which 
were  attacked  on  the  ground  of  fraud,  and  the  validity  of  cer- 
tain notes  and  checks  against  the  estate  of  the  decedent  and 
other  claims  disputed  on  the  ground  of  fraud.  No  facts  are 
here  alleged  showing  that  the  Surrogate's  Court  attempted  to 
exercise  jurisdiction  beyond  that  possessed  by  it  to  charge  the 
administratrix  with  the  value  of  the  assets  of  the  estate;  and 
the  more  general  allegations  that  the  decree  on  account  of  the 
facts  alleged,  to  which  reference  has  been  made,  was  the  result 
of  fraud,  collusion  and  conspiracy  are  of  no  avail. 

The  seventh  defense  merely  asserts  that  the  Surrogate's 
Court  was  without  jurisdiction  to  make  the  decree ;  but  no  facts 
showing  want  of  jurisdiction  are  alleged. 

The  eighth  defense  contains  a  reiteration  of  the  allegations 
with  respect  to  the  fraudulent  disposition  of  the  saloon,  and 
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alleges  that  it  was  so  disposed  of  pursuant  to  the  original  con- 
spiracy between  Wallace  and  the  administratrix,  and  that  the 
plaintiff  was  aware  of  the  facts,  for  his  counsel  brought  them 
out  in  the  proceedings  before  said  referee,  and  that  the  decree 
in  favor  of  the  plaintiff  is  based  on  the  fraud  of  Wallace,  and 
of  the  administratrix  in  so  disposing  of  the  saloon.  It  is  not 
even  here  alleged  that  the  accounts  of  the  administratrix  were 
surcharged  on  account  of  this  alleged  fraud,  but  if  they  were, 
the  decree  would  not  be  based  upon  the  fraud.  It  merely  holds 
the  administratrix  liable  for  the  value  of  the  assets  of  the 
estate.  It  is  further  alleged  in  this  defense  that  the  con- 
spiracy between  Wallace  and  the  administratrix  "  was  wholly 
conceived  and  partly  executed  prior  to  the  time  when  the  liens 
were  created,  which  the  plaintiff  now  seeks  to  enforce  "  against 
the  defendants.  The  defense  is  pleaded  as  a  complete  defense ; 
but  in  no  view  would  it  be  a  complete  defense.  If  the  con- 
spiracy was  executed  in  part  prior  to  the  time  title  vested  in 
the  plaintiff,  and  that  had  been  alleged,  it  would  constitute  a 
partial  defense  to  the  extent,  if  any,  that  the  decree  is  based 
thereon. 

In  the  ninth  defense  it  is  alleged  that  the  debts  of  the  dece- 
dent were  paid  in  full,  and  that  Wallace  released  the  defend- 
ants from  all  liability  on  the  bond  by  a  formal  release  on  the 
15th  day  of  January,  1912.  Of  course,  it  was  not  competent 
for  Wallace  to  release  the  defendants  with  respect  to  any 
rights  vested  in  the  plaintiff.  This  defense  contains  other 
general  allegations  to  the  effect  that  the  decree  was  predicated 
upon  conspiracy,  collusion  and  fraud  on  the  part  of  Wallace 
and  the  administratrix;  but  no  facts  with  respect  thereto  are 
alleged.  ISTo  facts  with  respect  to  the  alleged  conspiracy  are 
set  forth  in  this  defense  by  reference  to  any  other  defense,  or 
otherwise;  but  it  is  alleged  therein  that  "the  aforesaid  con- 
spiracy was  wholly  conceived  and  the  fraud  of"  Wallace  and 
the  administratrix  "  was  perpetrated  prior  to  the  acquisition  of 
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the  liens  by  the  plaintiff  in  the  proceedings  supplemental  to 
execution."  These  allegations,  therefore,  are  of  no  value,  since 
facts  showing  a  fraudulent  conspiracy  resulting  in  or  affecting 
the  decree  are  not  alleged. 

The  first  defense  is  good,  and,  therefore,  the  order  is  right 
and  should  be  aflSmaed. 

Ingraham,  p.  J.,  Scott,  Dowlikg  and  Hotchkiss,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accoimt  of 
Susan  Matilda  Watson,  as  Executrix,  and  William  H- 
Habbis,  as  Executor,  etc.,  of  Mary  C.  Hoffman,  Deceased. 

Margaret  H.  Gallatin,  Objector,  Appellant ;  Susan  Matilda 
Watson,  as  Executrix;  William  H.  Harris,  as  Executor, 
etc.,  Respondents. 

{Supreme  Court,  ApjK  Div.,  First  Department,  December,  31,  1914.) 

Subbogate's  Ooubt — JuBiSDicnoN  TO  Detebuine  Ownbbship  op  Pbopebtt 
Not  m  Possession  of  TEstatbix  at  Time  of  Heb  Death. 

The  juribdiction  of  the  Surrogate's  Court  to  diatribute  the  estate  of 
a  decedent,  and  to  determine  contested  claims,  does  not  include  the 
poiMwr  to  try  the  question  of  title  to  personal  property  not  in  the 
possession  of  a  testatrix  at  the  time  of  her  death. 

Hence,  the  Surrogate's  Oourt  has  no  jurisdiction  upon  an  accounting  by 
executors  to  determine  the  ownership  of  personal  property  alleged 
to  belong  to  an  estate,  but  which,  in  fact,  was  in  the  possession  of  one 
of  the  executors  at  the  time  the  testatrix  died. 

Appeal  by  Margaret  H.  Gallatin,  objector,  from  parts  of  a 
decree  of  the  Surrogate's  Court  of  the  county  of  New  York, 
entered  in  the  office  of  said  Surrogate's  Court  on  the  25th  day 
of  July,  1914,  settling  the  accounts  of  the  executors. 
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Albert  Stickney,  for  the  appellant. 
Paul  R.  Towne,  for  the  respondents. 

McLaughlin,  J.  —  Mary  C.  Hoffman  died  on  December  22, 
1911.  She  left  a  will,  in  which  she  named  her  daughter,  Susan 
M.  Watson,  her  son,  Samuel  V.  Hoffman,  and  William  H.  Har- 
ris her  executors.  The  will  was  admitted  to  probate  and  letters 
testamentary  issued  to  the  executors  named  therein.  Samuel 
V.  Hoffman  took  little,  if  any,  part  in  the  administration  of 
the  estate.  He  became  ill  in  September,  1912,  when  a  com- 
mittee was  appointed  of  his  person  and  property,  and  there- 
after the  estate  of  the  testatrix  was  administered  by  the 
respondents.  On  May  8,  1913,  they  filed  their  accounts  for 
judicial  settlement.  Objections  were  interposed  thereto  by 
the  appellant,  a  granddaughter  of  the  testatrix.  The  objec- 
tions were  that  the  executors  had  failed  to  account  for  a  pearl 
necklace  and  a  ruby  ring  which  it  was  alleged  belonged  to  the^ 
decedent  at  the  time  of  her  death;  that  the  executors  had 
omitted  them  from  the  schedule  of  assets  and  failed  to  account 
for  them.  There  were  objections  to  certain  expenditures,  but 
those  are  not  involved  in  this  appeal. 

The  objections  were  sent  by  the  surrogate  to  a  referee, 
who  reported  in  favor  of  the  appellant  and  surcharged  the 
executors'  accounts  with  the  necklace  and  ring.  The  surrogate 
refused  to  confirm  the  report  in  this  respect  and  overruled  the 
objections.  A  decree  of  the  Surrogate's  Court  was  entered, 
and  from  so  much  of  it  as  overruled  the  appellant's  objections 
and  refused  to  surcharge  the  executors'  accounts  with  the  two 
articles  named,  this  appeal  is  taken. 

The  fact  is  not  disputed  that  the  decedent,  up  to  within  a 
short  time  of  her  death,  owned  and  was  in  possession  of  the 
necklace  and  ring  referred  to.  Mrs.  Watson  claimed  that  her 
mother  gave  them  to  her  and  she  was  in  possession  of  them 
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when  her  mother  died.  They  were  never  in  the  possession  of 
Harris,  the  other  accounting  executor.  The  learned  surrogate 
held,  and  I  think  correctly,  that  the  Surrogate's  Court  did  not 
have  jurisdiction  to  determine,  under  the  facts  presented, 
whether  the  necklace  and  ring  belonged  to  Mrs.  Watson  or  to 
the  estate  of  the  testatrix.     (See  86  Misc.  Rep.  588.) 

The  Surrogate's  Court  is  one  of  limited  jurisdiction  and  the 
surrogate  has  only  such  legal  and  equitable  powers  as  are  nec- 
essary for  the  discharge  of  the  duty  devolved  upon  him  by 
statute.  He  has  the  power  to  distribute  the  estate  of  a  dece- 
dent and  to  determine  contested  claims,  but  this  does  not 
include  the  power  to  try  the  question  of  title  to  articles  of  per- 
sonal property  which  were  not  in  the  possession  of  a  testator  at 
the  time  of  his  death.      (Matter  of  Schnabel,  202  N".  Y.  134.) 

The  necklace  and  ring  were,  as  indicated,  in  the  possession  of 
Mrs.  Watson  at  the  time  the  testatrix  died.  She  then  and  ever 
since  has  claimed  to  be  the  owner  —  insisting  that  they  belonged 
to  her  and  that  the  estate  has  no  interest  therein.  She  has  a 
right,  under  such  circumstances,  before  they  can  be  taken  from 
her,  to  a  trial  in  a  court  of  general  jurisdiction. 

Without,  therefore,  passing  upon  the  merits  of  the  claims  of 
the  respective  parties,  I  am  of  the  opinion  that  the  decree,  in  so 
far  as  appealed  from,  should  be  affirmed  without  prejudice  to 
the  appellant's  right  to  the  maintenance  of  an  action  to  recover 
for  the  estate  of  the  testatrix  the  articles  referred  to,  if  she  be 
so  advisedj  with  costs  to  the  respondents  payable  out  of  the 
estate. 

Ingbaham,  p.  J.,  Scott,  Dowling  and  Hotchkiss,  JJ., 
concurred. 

Decree  affirmed,  with  costs  to  respondents  payable  out  of  the 
estate,  without  prejudice  to  appellant's  right  to  maintain  action 
as  stated  in  opinion. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Caroline  Solomon,  as  Administratrix  with  the  Will 
Annexed  of  Klasa  Simon,  Deceased. 

CoNGBEGATioN  Talmud  Tobah  Beth  Avbohom,  Appellant; 
Caroline  Solomon,  as  Administratrix  with  the  Will 
Annexed,  etc.,  Respondent. 

(Supreme  Court,  App.  Div.,  First  Department,  December  31,  1914.) 

Will  —  Construction  — v  Speoifio  Lsgact. 

A  bequest  of  "the  mortgage  and  bond  for  $10,000,  now  held  by  me 
againfit  premises  on  176th  Street,"  followed  by  several  general  legacies 
payable  out  of  tbe  estate,  constitutes  a  specific  legacy,  which  can  only  be 
satisfied  by  delivering  to  the  legatee  the  identical  thing  given  and,  hence, 
fails  where  the  decedent  never  owned  such  bond  and  mortgage. 

Appeal  by  Congregation  Talmnd  Torah  Beth  Avrohom,  from 
a  decree  of  the  Surrogate's  Court  of  the  county  of  New  York, 
entered  in  the  office  of  said  Surrogate's  Court  on  the  3d  day  of 
January,  1914,  judicially  settling  the  accounts  of  Caroline  Solo- 
mon, as  administratrix  with  the  will  annexed,  and  also  from  the 
order  confirming  the  report  of  the  referee  herein  pursuant  to 
which  the  decree  was  entered. 

Louis  Susman,  for  the  appellant. 

Frank  H.  Gerrodette,  for  the  respondent. 

McLaughlin,  J.  —  In  January,  1909,  Klara  Simon  died, 
leaving  a  last  will  and  testament,  which  bore  date  January  third 
of  the  same  year.  So  much  of  the  will  which  bears  upon  the 
question  to  be  considered  is  as  follows : 

"  First    After  my  lawful  debts  are  paid,  I  give  and  bequeath 
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to  the  Talmud  Thora,  of  The  Bronx,  on  146th  Street,  in  the 
Borough  of  the  Bronx,  City  of  New  York,  the  mortgage  and 
bond  for  $10,000,  now  held  by  me  against  premises  on  176th 
Street  upon  condition  that  the  /prayers  for  the  dead  be  recited 
therein  on  all  Jewish  holidays,  and  that  the  said  Synagogue 
maintain  the  perpetual  light  customary  therein. 

"  Second.  I  give  and  bequeath  to  Mr.  Ike,  *  *  ♦  the 
sum  of  Ten  thousand  ($10,000)  dollars. 

"  Third.  I  give  and  bequeath  to  Mrs.  Epstein,  *  *  * 
the  sum  of  Five  thousand  ($5,000)  dollars. 

"  Fourth.  All  the  rest,  residue  and  remainder  of  my  estate, 
both  real  and  personal,  and  wheresoever  situate,  I  give,  devise 
and  bequeath  to  my  sister,  Caroline  Solomon,  including  certain 
bonds  and  mortgages  aggregating  Sixty  thousand,  five  hundred 
($60,500)  dollars     *     *     *." 

The  will  was  probated,  and  as  no  provision  was  made  in  it  for 
an  executor,  Caroline  Solomon,  the  residuary  legatee,  was  ap- 
pointed administratrix  with  the  will  annexed.  She  adminis- 
tered the  estate  and  filed  her  accounts  for  judicial  settlement. 
Objections  were  made  thereto  by  the  appellant  —  it  being 
clearly  identified  as  the  legatee  mentioned  in  the  1st  clause  of 
the  will.  One  of  the  objections  was  that  the  appellant  was  en- 
titled to  $10,000,  payable  out  of  the  estate  of  the  testatrix.  The 
objection  was  referred  to  a  referee,  who  made  a  report  over- 
ruling it.  He  also  made  certain  other  rulings  as  to  a  jury  trial, 
which  are  unnecessary  here  to  consider.  An  order  was  subse- 
quently made  in  the  Surrogate's  Court,  which  modified  the  re- 
port as  to  a  jury  trial  and  confirmed  the  balance  of  it,  and  a 
decree  was  entered  accordingly.  The  appeal  from  the  decree 
brings  up  for  consideration  so  much  of  it  as  holds,  in  effect,  that 
nothing  passed  to  the  appellant  under  the  testatrix's  will. 

I  am  of  the  opinion  that  the  decree  should  be  affirmed.  The 
bequest  to  the  appellant  was  not  money  or  the  proceeds  of  prop- 
erty, but  of  a  certain,  definite,  specified  thing,  viz. :     "  The 
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mortgage  and  bond  for  $10,000,  now  held  by  me  against  premises 
on  176th  Street.'*  It  was  a  specific  legacy.  (Crawford  v.  Mc- 
Carthy, 159  N.  Y.  514;  Matter  of  Hendrickson,  140  App.  Div. 
388;  Matter  of  King,  122  id.  354.)  The  thing  given  could  be 
distinguished  from  all  other  property  belonging  to  the  testatrix 
at  the  time  of  her  death,  could  be  readily  identified  if  it  existed, 
and  delivered  to  the  legatee  as  the  particular  thing  given.  This 
made  it,  within  all  the  authorities  to  which  my  attention  has 
been  called,  a  specific  legacy. 

It  is  conceded  by  the  appellant  —  at  least  it  does  not  dispute 
the  fact  —  that  the  testatrix  did  not  own,  at  the  time  the  will 
was  executed  or  at  any  other  time,  the  bond  and  mortgage 
specified  in  the  first  clause  of  the  will.  Xor  did  she  own  a 
$10,000  mortgage  upon  any  other  property.  The  subject  of  the 
bequest  never  having  been  in  existence,  so  far  as  appears,  there 
was  a  complete  failure  of  the  legacy.  (Beck  v.  McGillis,  9 
Barb.  35;  McXaughton  v.  McXaughton,  34  K  Y.  201;  Bum- 
ham  v.  Comfort,  37  Hun,  216;  Tomlinson  v.  Bury,  145  Mass. 
346.)  Such  a  legacy  could  only  be  satisfied  by  delivering  to  the 
legatee  the  identical  thing  given.  (Beck  v.  McGillis,  supra; 
Matter  of  Matthews,  122  App.  Div.  605 ;  Humphrey  v.  Robin- 
son, 52  Hun,  200.) 

That  the  testatrix  intended  it  as  a  specific  legacy  is  apparent 
not  only  from  the  language  used  in  the  first  clause  of  the  will 
but  also  when  such  clause  is  read  in  connection  with  the  second, 
third  and  fourth  clauses,  which  are  general  legacies,  payable 
out  of  the  estate.  That  she  intended  to  limit  the  gift  to  the 
appellant  to  the  bond  and  mortgage  mentioned  is,  I  think,  also 
evidenced  by  the  fact  that  in  a  will  made  by  her  on  the  third  of 
Xovember  preceding  —  which  was  revoked  by  the  one  here 
under  consideration  —  she  gave  to  the  appellant  the  sum  of 
$10,000  —  a  general  legacy. 

It  is  undoubtedly  true,  as  contended  by  the  appellant,  that 
in  the  interpretation  of  wills,  the  intention  of  a  testator  is  to 
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govern,  and  where  that  can  be  ascertained  from  the  will,  then 
the  court  can  subordinate  the  language  used  to  the  intention,  and 
in  such  case  may  reject  words  and  limitations,  supply  or  trans- 
pose them  to  get  at  the  meaning.  (Starr  v.  Starr,  132  N.  Y. 
154;  Williams  v.  Petit,  138  App.  Div.  394;  Holt  v.  Jex,  48 
Him,  528.)  But  that  rule  has  no  application  here,  because,  as 
already  indicated,  what  the  testatrix  intended  to  do  was  to  give, 
not  $10,000  to  the  appellant,  but  the  bond  and  mortgage  speci- 
fied. To  hold,  because  the  testatrix  never  owned  such  bond  and 
mortgage,  that  the  bequest  is,  therefore,  payable  out  of  her 
estate,  would  not  only  be  doing  violence  to  her  intention,  but 
making  a  new  will  for  her. 

I  am  of  the  opinion  the  decree  is  right  and  should  be  affirmed, 
with  costs. 

Ingraham,  p.  J.,  Latjghlin,  Dowling  and  Hotchkiss,  JJ., 
concurred. 

Order  affirmed,  with  costs. 
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In  the  Matter  of  the  Appraisal  under  the  Transfer  Tax  Law 
of  the  Estate  of  Chakles  F.  Wise,  Deceased. 

Lesteb  D.  Wise,  Executor  and  Legatee,  etc.,  Appellant; 
William  Sohmer,  as  Comptroller  of  the  State  of  New  York, 
Respondent. 

[Supreme  Court,  App.  Div.,  First  Department,  DecenCber  31,  1914.) 

Decedent's  Estate  —  Residence  op  Decedent  —  Change  of  Domicile. 
Evidence  that  a  person  after  buying  a  plot  of  land)  in  an-  adjoining 
State,  went  there  taking  this  personal  belongings  with  him,  and  resided 
with  his  son  while  his  bouse  waa  nearing  com^pletion  until  the  d^ie  of  his 
death,  and  repeatedly  stated  that  he  intended'  to  make  it  his  residence, 
and  that  he  had  come  there  to  establish  a  voting  residence,  is  sufficient 
to  establisih  a  change  of  residence. 

Inobaham,  p.  J.,  and  McLaughlin,  J.,  dissented,  witih  memorandum. 

Appeal  by  Lester  D.  Wise,  executor  and  legatee^  etc.,  from 
an  order  of  the  Surrogate's  Court  of  the  county  of  Xew  York, 
entered  in  the  office  of  said  Surrogate's  Court  on  or  about  the 
4th  day  of  May,  1914,  adjudging  that  decedent  died  a  resident 
of  the  State  of  New  York. 

George  H.  Fletcher,  for  the  appellant. 

Theodore  du  Moulin,  for  the  respondent. 

Scott,  J.  —  This  proceeding  was  initiated  by  a  petition  of 
the  State  Comptroller  alleging  inter  alia  that  decedent  at  the 
time  of  his  death  resided  without  the  State  of  New  York.  Not- 
withstanding this  allegation  the  appraiser  found  that  he  was  a 
resident. 

The  evidence  upon  which  he  arrived  at  this  conclusion  was 
the  affidavit  and  oral  testimony  of  decedent's  son.     This  evi- 
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dence  was  to  the  effect  that  decedent  had  resided  in  the  city 
of  New  York  for  many  years  and  was  engaged  in  business 
there;  that  he  had  always  voted  there  when  he  did  vote;  that 
for  between  three  and  five  years  he  had  resided  in  an  apart- 
ment hotel  in  the  city  of  New  York,  the  furniture  of  the  apart- 
ment belonging  to  his  wife;  that  in  the  year  1910  he  bought  a 
plot  of  land  at  Long  Branch,  N.  J.,  and  in  April,  1911,  went 
down  to  Long  Branch,  taking  his  personal  belongings  with  him ; 
from  that  time  until  the  date  of  his  death  on  September  5,  1911, 
he  resided  at  Long  Branch  with  his  son  who  lived  there ;  that 
his  house  was  nearing  completion;  that  he  repeatedly  stated 
that  he  intended  to  make  Long  Branch  his  residence,  and  said 
that  he  had  come  down  there  to  establish  a  voting  residence. 
There  is  no  evidence  that  he  ever  stayed  for  a  night  in  Xew 
York  after  April,  1911,  or  even  that  he  retained  the  lease  of  his 
apartment. 

I  think  that  there  was  sufficient  to  establish  both  the  factum 
of  a  change  of  residence  and  an  animus.  If  decedent  moved 
down  to  Long  Branch  and  actually  lived  there,  even  for  a  short 
time,  with  the  intention  of  making  that  his  permanent  residency 
it  is  immaterial  that  he  lived  in  his  son's  house  instead  of  His 
own. 

The  order  appealed  from  is  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  appeal  of  this  executor  allowed. 

DowLiNo  and  Hotchkiss,  JJ.,  concurred;  Inorakam,  P.  J., 
and  McLaughlin,  J.,  dissented. 

Inoraham,  p.  J.  (dissenting).  —  I  do  not  think  that  upon 
the  facts  as  they  appear  in  this  record  the  deceased  ever  acquired 
a  new  domicile  in  Xew  Jersey.  He  had  been  a  resident  of  this 
State  for  many  years,  had  voted  here,  and  that  domicile  con- 
tinued until  he  had  acquired  a  new  domicile.  He  clearly  did 
not  intend  to  acquire  a  new  domicile  at  the  house  of  his  son. 


MATTEK  OF  FKASEK.  191 

where  his  stay  was  merely  temporary  pending  the  completion 
of  the  house  which  he  was  then  building  in  New  Jersey.  He 
never  could  have  acquired  a  new  domicile  in  the  new  house,  as 
it  was  not  completed  before  his  death. 

I  think  he,  therefore,  remained  a  resident  of  New  York  until 
the  time  of  his  death,  and  that  the  court  below  correctly  so 
decided. 

McLaughlin,  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  the  appeal  of  the  executor  allowed.  Order  to  be  settled 
on  notice. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Proceedings  of  Charles  Fbaseb  and  Willla.m  B.  Beistow, 
as  Executors,  etc.,  of  John  C.  Latham,  Deceased. 

In  the  Matter  of  the  Claim  of  Harry  Allen  for  Attorney's 

Fee. 
Harry  Allen,  Individually  and  as  Executor,  etc..  Appellant; 

Elsie   G.    Latham,    Individually   and    as   Guardian,    etc., 

Bespondent 

{Supreme  Court,  App.  Div.,  First  Department  December  31,  1914.) 

KXICUTOBS  AND  ADMINISTRATORS  —  RlOUT  OF  EXECUTOR  TO  PRESENT  WiLL 

FOB  Probate  and  to  Issue  of  Letters  to  Himself  —  Liabiutt  of  Es- 
tate FDR  Li»AL  Expenses  Incurred  by  Executor  in  Procuring  Probate 
and  Issue  of  I^etters  to  Himself. 

It  is  the  right,  although  perhaps  not  the  absolute  <kitj,  of  a  person 
named  in  a  will  as  one  of  the  executors,  not  only  to  present  the  will  for 
probate,  but  also  to  insist  upon  the  isAue  to  himself  of  letters  testa- 
mentary, and"  reasonable  legal  expenses  necessarily  incurred  in  good 
faith  in  the  performance  of  this  right  is  a  proper  charge  against  the 
efitate. 
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Hence,  where  one  of  three  executors  named  in  a  will  is  honestly  dis- 
satisfied with  the  method  of  defense  to  objections  to  probate  adopted  by 
the  attorney  employed  by  the  executors,  he  may  employ  another  attorney 
and  under  proper  circumstances  charge  the  expense  to  the  estate, 
although  the  opposition  to  the  probate  failed  when  it  came  to  trial  and 
the  will  was  admitted  practically  without  opposition. 

Legal  expenses  incurred  by  an  executor  in  obtaining  the  issue  of  letters 
testamentary  to  himself  are  a  proper  charge  against  the  estate,  althougii 
he  has  taken  little  part  in  the  administration  thereof,  especially  where  be 
has  expressly  waived  and  relinquished  any  claims  for  fees. 

DowLiNO,  J.,  dissented  in  part. 

Appeal  by  Harry  Allen  from  part  of  an  order  of  the  Surro- 
gate's Court  of  the  county  of  New  York,  entered  in  the  office 
of  said  Surrogate's  Court  on  the  6th  day  of  December,  1913, 
confirming  the  report  of  a  referee. 

Joseph  H.  Choate,  Jr.,  for  the  appellant. 

Charles  H.  Tuttle,  for  the  respondent. 

Scott,  J.  —  The  appellant  Harry  Allen  appeals  from  so 
much  of  a  decree  of  the  Surrogate's  Court  as  refuses  to  allow 
his  claim  to  be  reimbursed  out  of  the  estate  for  legal  expenses 
rendered  to  him  as  executor  of  the  last  will  and  testament  of 
John  C.  Latham,  deceased.  No  question  is  made  by  the  respond- 
ent as  to  the  reasonableness  of  the  amount  claimed,  the  sole  ques- 
tion being  whether  or  not  appellant  is  entitled  to  be  reimbursed. 

The  services  claimed  fall  under  two  heads,  to  wit,  those 
rendered  to  the  appellant  as  one  of  the  proponents  of  the  will, 
and  those  rendered  in  resisting  objections  to  his  appointment  as 
executor.  Mr.  Latham's  will  named  three  executors,  this  appel- 
lant and  two  others.  These  retained  a  firm  of  attorneys  to  pre- 
sent the  will  for  probate,  and  they  were  met  with  what  appeared 
to  be  serious  opposition  to  the  probate  on  the  part  of  the  widow 
of  the  testator.  As  the  contest  progressed,  appellant  became 
dissatisfied  with  the  manner  in  which  it  was  being  conducted 
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on  behalf  of  the  proponents,  and  retained  another  firm  of  at- 
torneys to  assist  in  the  proceeding.  Both  firms  of  attorneys 
thus  retained  were  of  high  standing  at  the  bar,  their  relations 
were  cordial,  and  they  co-operated  and  consulted  in  the  most 
friendly  manner  in  preparing  for  trial,  which,  as  they  reason- 
ably expected,  would  be  sharply  contested.  As  it  happened, 
however,  the  opposition  to  the  probate  collapsed  when  it  came  to 
trial,  and  the  will  was  admitted  to  probate  practically  without 
opposition.  The  widow,  however,  carried  on  the  contest  so  far 
as  concerned  the  issue  of  letters  testamentary  to  this  appellant, 
and  was  successful  in  the  Surrogate's  Court,  the  letters  being 
issued  only  after  an  appeal  to  this  court,  where  the  order  of  the 
surrogate  refusing  to  issue  letters  was  reversed.  (Matter  of 
Latham,  145  App.  Div.  849.) 

It  is  certainly  the  right,  although  perhaps  not  the  absolute 
duty,  of  a  person  named  in  a  will  as  executor  not  only  to  pre- 
sent the  will  for  probate,  but  also  to  insist  upon  the  issue  to 
himself  of  letters  testamentary.  In  so  doing  he  but  carries  out 
the  expressed  wish  of  the  testator,  and  the  legal  expenses  neces- 
sarily incurred  in  the  performance  of  this  right  are  a  proper 
charge  against  the  estate.  The  multiplication  of  attorneys  is  of 
course  to  be  deprecated,  and  the  better  course  undoubtedly  is 
that  all  of  the  executors  shall  be  represented  by  the  same  at- 
torneys. But  when  several  persons  have  been  named  as  executors 
a  certain  degree  of  personal  and  individual  responsibility  rests 
npon  each  of  them  as  to  the  manner  in  which  any  opposition  to 
the  probate  of  the  will  shall  be  met,  and  when  one  executor  is 
honestly,  not  capriciously,  dissatisfied  with  the  method  of  de- 
fense adopted  by  the  original  attorney  for  the  executors,  we  are 
not  prepared  to  say  that  he  may  not  employ  an  additional  and 
independent  attorney.  Whether  or  not  he  shall  be  allowed  the 
expense  incurred  in  so  doing  must  depend  in  each  case  upon  his 
good  faith,  the  reasonableness  of  his  acts  and  the  benefits  accru- 

18 
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ing  to  the  estate  therefrom.  In  the  present  case  every  indica- 
tion points  to  appellant's  good  faith;  his  action  in  retaining 
:additional  counsel  seems  to  have  been  reasonable,  and  we  have 
<no  donbt  that,  if  the  contest  had  been  as  bitterly  carried  on  as 
there  was  every  reason  to  suppose  it  would  be,  the  services  of 
the  counsel  retained  by  the  appellant  would  have  proved  bene- 
ficial to  the  estate. 

As  to  the  expense  incurred  in  obtaining  letters  testamentary, 
that  seems  to  be  even  more  clearly  a  proper  charge  against  the 
estate.  Again  it  tends  to  carry  into  effect  the  declared  wish  of 
the  testator.  The  fact  that  since  the  issue  to  him  of  letters  tes- 
tamentary the  appellant  has  taken  but  little  part  in  the  adminis- 
tration of  the  estate  has  no  real  bearing  upon  the  present  con- 
troversy, especially  in  view  of  the  fact  that  he  has  expressly 
waived  and  relinquished  any  claim  for  fees  as  executor.  If  he 
has  failed  in  his  duty  as  executor,  the  proper  remedy  would  be 
'to  remove  him.  The  reasonableness  of  the  charges  being  ad- 
mitted, we  are  of  opinion  that  no  sufficient  ground  was  shown  for 
a'efusing  to  allow  them  to  the  appellant. 

The  decree  appealed  from  should  be  reversed  in  so  far  as  it 
confirms  the  report  of  the  referee  sustaining  the  objection  to 
the  above-mentioned  claims  of  appellant,  and  disallowing  said 
claims,  and  said  decree  is  hereby  modified  so  as  to  overrule  said 
objections  and  allow  said  claims,  and  as  so  modified  is  affirmed, 
with  costs  to  the  appellant  payable  out  of  the  estate. 

Clabkb^  McLaughlin  and  Laughlin,  JJ.,  concurred; 
DowLiNG,  J.,  concurred  in  the  allowance  of  the  counsel  fee  for 
services  rendered  in  the  probate  proceedings,  but  dissented  from 
the  allowance  of  the  counsel  fee  for  services  rendered  in  resist- 
ing the  objections  to  the  appointment  of  the  executor. 

Decree  reversed  and  modified  as  indicated  in  opinion,  and  as 
so  modified  affirmed,  with  costs  to  appellant  payable  out  of  the 
estate.    Order  to  be  settled  on  notice. 
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Alice  Louisa  Ripley,  as  Executrix,  and  Emerson  Foote,  Jr., 
as  Executor,  etc.,  of  Harry  Dillon  Ripley,  Deceased, 
Bespondents,  v.  Guaranty  Trust  Company  of  Xew  York, 
Defendant,  Impleaded  with  Alice  Louisa  Ripley, 
Respondent,  and  Harry  Dwight  Dillon  Ripley,  an 
Infant  under  the  Age  of  Fourteen  Years,  Appellant. 

(Supreme  Court,  App.  Div.,  First  Department,  December  31,  1914.) 

Will  —  Trust — Suspeivsion  op  Power  of  Alienation —  When  Invalid 
Trust  Provision  May  be  Disregarded  —  Disposition  of  Income  Dur- 
ing Trust  Term. 

a  testator  conveyed  certain  property  by  deed  to  trustees  in  trust  to 
pay  out  of  the  principal  or  income  certain  charges  and  apply  the  surplus 
income  to  his  use  during  his  life,  and  upon  his-  death  convey  the  princi- 
pal, together  with  any  unexpended  income  as  he  should  direct  by  his 
last  will  and  testament.  Thereafter  the  testator  executed  a  will  pro- 
viding that  the  principal  should  be  held  by  his  executors  as  trustees 
during  the  lifetime  of  this  widow,  with  the  proviso  that  one-half  of  it 
should  be  paid  to  his  infant  childi  if  he  lived  to  the  age  of  thirty  years, 
the  other  iialf  remaining  in  the  trustees  for  the  benefit  of  the  widow 
during  the  remainder  of  her  life.  She  was  to  enjoy  the  whole  income 
during  the  infancy  of  the  child;  after  he  arrived-  at  the  age  of  twenty- 
one  vears  he  was  to  receive  one-fourth  of  the  income;  after  he  arrived  at 
the  age  of  twenty-five  years,  cne-hall;  the  balance  in  each  case  still 
going  to  the  widow.  The  will  further  provided  that  upon  the  death  of 
the  testator's  wife  the  trustee  should  hold  the  principal  remaining  in 
trust  for  his  children. 

Beld,  that,  construing  the  deed  of  trust  and  the  provisions  of  the  will 
togetiier,  the  first  trust,  limited*  upon  the  lives  of  the  testator  and  his 
wife,  terminated  wp(m  'her  death  and  is  valid  and  should  be  upheld, 
although  the  other  trust,  taking  effect  at  her  death,  is  invalid  because 
it  unlawfully  suspends  the  power  of  alienation. 

A  testator,  having  created  a  trust  termi  which  must  end  within  the 
period  required  by  the  statute,  may  provide  that  the  income  shall  be 
paid  during  that  tinoe  to  whatever  persons  for  as  many  different  lives 
as  he  chooses,  provided  the  whole  trust  term  must  end  with  the  death  of 
the  survivor  of  the  two  lives. 

IaAUOHLIn  and  Dowling,  J  J.,  dissented,  with  opinion. 
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Appeal  by  the  defendant,  Harry  Dwight  Dillon  Eipley,  from 
an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiffs,  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  26th  day  of  June,  1914,  upon  the  report  of  a 
referee  appointed  to  hear  and  determine  the  issues. 

Eichard  Cummins,  guardian  ad  litem,  for  the  appellant. 

Samuel  B.  Clarke  (Eoger  H.  Clarke  with  him  on  the  brief), 
for  the  respondents. 

Scott,  J.  —  The  sole  question  of  law  presented  by  this  ap- 
peal is  as  to  the  validity  in  whole  or  part  of  the  attempted  dis- 
position in  the  will  of  Harry  Dillon  Eipley  of  the  fund  which 
he  had  assigned  in  trust  to  the  Knickerbocker  Trust  Company 
and  Sidney  Dillon  Eipley,  as  trustees,  and  which  is  now  held  by 
the  Guaranty  Trust  Company,  as  trustee.  The  facts  have  been 
so  fully  and  clearly  stated  by  Mr.  Justice  Laughlin  that  it  will 
be  unnecessary  to  recapitulate  them,  and  we  can  accordingly 
proceed  at  once  to  the  consideration  of  the  will  in  controversy. 
We  pass,  without  deciding,  the  question  whether  or  not  the  de- 
cree in  the  Surrogate's  Court  referred  to  by  Mr.  Justice  Lauqh- 
LiN  is  res  adjudicata  so  far  as  concerns  the  question  here,  since 
we  are  not  agreed  on  that  point,  and  proceed  to  consider  the 
validity  of  the  will  de  novo. 

The  objection  urged  against  the  will  is  that,  so  far  as  it  relates 
to  the  fund  involved  in  this  proceeding,  it  undertakes  to  sus- 
pend the  absolute  ownership  of  the  personal  property,  of  which 
the  trust  fund  consists,  for  more  than  two  lives  in  being  at  the 
date  of  the  instrument  containing  the  limitation  in  violation  of 
what  is  commonly  known  as  the  statute  against  perpetuities. 
(See  Pers.  Prop.  Law  [Consol.  Laws,  chap.  41;  Laws  of  1909, 
chap.  45],  §  11.) 

It  is  perfectly  well  settled  that,  with  regard  to  personal  prop- 
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erty  as  well  as  with  regard  to  real  estate,  the  validity  of  the 
provisions  of  a  will  executing  a  power  of  appointment  con- 
tained in  an  earlier  instrument  must  be  tested  by  reading  the 
provisions  of  the  will  into  the  instrument  which  created  the 
power.  (Fargo  v.  Squiers,  154  N.  Y.  250,  259.)  So,  reading 
the  deed  of  trust  and  the  will  conjointly,  it  is  apparent  that 
one  of  the  lives  mentioned  in  the  statute  was  that  of  Harry 
Dillon  Ripley  himself,  the  creator  of  the  trust.  '  This  left  it 
open  to  him  to  suspend,  by  his  will,  the  absolute  ownership  of 
the  fund  for  not  more  than  one  life  in  being  at  the  time  the 
deed  of  trust  was  executed.  This  one  life,  as  the  will  was 
drawn,  was  that  of  his  wife,  Alice  Louisa  Ripley,  for  whose 
benefit  the  fund  in  controversy  with  other  property  was  given 
to  the  executors  as  trustees.  It  is  conceded  that  this  provision 
for  the  testator's  widow,  if  standing  alone,  would  be  unim- 
peachable and  would  not  contravene  the  statute  against  per- 
petuities. The  argument  against  the  entire  invalidity  of  the 
ninth  clause  of  the  will  rests  upon  the  invalidity  of  other  pro- 
visions contained  in  that  clause,  which,  as  it  is  considered  by 
the  appellant,  constitute  so  important  a  part  of  the  testator's 
scheme  of  disposition  that  their  invalidity  necessarily  condemns 
the  whole  clause,  including  the  trust  attempted  to  be  created 
for  the  benefit  of  the  widow.  The  fundamental  question,  there- 
fore, which  we  are  called  upon  to  decide  is  as  to  whether  the 
valid  trust  for  the  life  of  the  widow  is  so  distinct  and  separable 
from  the  other  and  concededly  invalid  provisions  of  the  will 
that  it  can  be  upheld. 

The  rule  to  be  followed  in  such  a  case  is  thus  declared  in 
Kalish  V.  Kalish  (166  N.  Y.  368)  :  "  This  necessity  [of  decid- 
ing whether  as  to  certain  wills  the  void  provisions  may  be 
excised]  has  led  to  the  rule  which  is  now  firmly  established  in 
this  State,  that  when  the  several  parts  of  a  will  are  so  inter- 
mingled or  interdependent  that  the  bad  cannot  be  separated 
from  the  good,  the  will  must  fail  altogether;  but  when  it  is 
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possible  to  cut  out  the  invalid  provisions,  so  as  to  leave  intact 
the  parts  that  are  valid,  and  to  preserve  the  general  plan  of  the 
testator,  such  a  construction  will  be  adopted  as  will  prevent 
intestacy,  either  partial  or  total,  as  the  case  may  be."  (See, 
also,  Davis  v.  MacMahon,  161  App.  Div.  458,  464,  and  cases 
cited.) 

When  the  testator  made  his  will  he  had  one  child,  the  appel- 
lant here,  tBen  an  infant  of  tender  years,  and,  as  the  event 
proved,  his  only  surviving  child.  The  general  scheme  of  the 
residuary  (9th)  clause  of  the  will  was  that  the  property  should 
be  held  by  the  executors  as  trustees  during  the  lifetime  of  the 
widow,  with  the  proviso  that  one-half  of  it  should  be  paid  over 
to  the  child  if  he  lived  to  the  age  of  thirty  years,  the  other  half 
remaining  in  the  trustees  for  the  benefit  of  the  widow  during 
the  remainder  of  her  life.  The  widow  was  to  enjoy  the  whole 
income  during  the  infancy  of  the  appellant ;  after  he  arrived  at 
the  age  of  twenty-one  years,  he  was  to  receive  one-quarter  of 
the  income;  after  he  arrived  at  the  age  of  twenty-five  years, 
one-half;  the  balance  in  each  case  still  going  to  the  widow; 
and  finally,  when  the  appellant  arrived  at  the  age  of  thirty 
yearsy  he  was  to  receive  one-half  of  the  fund  in  possession  and 
control. 

We  think  it  quite  clear  that  this  created  but  a  single  trust 
term,  limited  upon  the  life  of  the  widow,  subject  to  terminate 
as  to  one-half  of  the  fund  when  the  child  arrived  at  the  age  of 
thirty  years,  and  terminating  as  to  the  whole  fund  on  the  death 
of  the  widow.  That  this  is  the  true  construction  of  the  will  is 
indicated,  as  we  think,  by  the  eleventh  subdivision  of  the  ninth 
clause,  wherein  the  testator  attempts  to  dispose  of  the  remainder 
after  the  death  of  his  widow.  That  subdivision  reads  as  fol- 
lows: "(11)  Upon  the  death  of  my  said  Wife  then  to  hold  the 
remaining  moiety  of  my  said  estate  upon  trust  for  all  or  any 
[of]  my  children  or  child  who  being  sons  attain  the  age  of 
twenty-one  years  or  being  a  daughter  or  daughters  attain  that 
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age  or  marry  if  more  than  one  in  equal  shares  but  subject  to. 
the  trusts  and  powers  hereinafter  declared  concerning  the  same." 

This  provision  is  clearly  invalid,  but  it  serves  to  illuminate* 
and  emphasize  the  intention  of  the  testator  that  the  first  gift  to 
his  trustees  was  to  last  for  the  lifetime  of  his  widow  and  be 
limited  thereby. 

There  are  in  effect  two  separate  and  successive  gifts  to  the 
tnistees.  The  first  expires  on  the  death  of  the  widow.  The 
second  was  intended  to  go  into  effect  at  her  death.  If  this  be 
the  proper  construction  of  the  will,  it  is  of  no  consequence  that 
the  whole  income  is  not  to  be  paid  to  the  wife  during  the  full 
term  of  the  trust.  The  validity  of  the  will  depends  upon  the 
limitations  of  the  trust  estate,  and  not  upon  the  manner  in 
which  the  income  is  disposed  of.  "  A  testator  may  suspend  the 
absolute  power  of  alienation  for  a  period  of  two  selected  lives 
in  being  at  the  creation  of  the  estate,  and  during  that  time  he 
may  make  such  disposition  of  the  annual  income  among  as 
many  persons  as  he  sees  fit.  Thus  having  created  a  trust  term 
which  must  end  within  the  period  required  by  the  statute,  he 
may  provide  that  the  income  shall  be  paid  during  that  time  to 
A  for  life,  remainder  to  B  for  life,  remainder  to  C  for  life,  and 
80  on  for  as  many  different  lives  as  he  chooses,  provided  the 
whole  trust  term  must  end  with  the  death  of  the  survivor  of 
the  two  lives."    (Schermerhorn  v.  Cotting,  131  N.  Y.  48,  58.) 

The  above  quotation  exactly  fits  the  case  at  bar.  Here  the 
testator  has  created  a  trust  term  limited  upon  the  life  of  his 
wife,  and  which  must  end  at  her  death,  because  upon  the  hap- 
pening of  that  contingency  a  new  trust  estate  was  provided  for 
in  the  eleventh  subdivision  of  the  ninth  clause  of  the  will.. 
Within  the  term  of  the  first  trust,  differing  dispositions  are  made 
of  the  income,  depending  upon  the  age  of  the  son.  The  circum- 
stance that  when  the  son  reaches  thirty  years  of  age  a  portion 
of  the  fund  is  to  be  withdrawn  from  the  trust  and  paid  over 
to  him  does  not  affect  the  validity  of  the  trust.     All  that  is 
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invalid  in  the  ninth  clauJse  is  the  eleventh  subdivision,  undertak- 
ing to  create  a  new  trust  in  the  remainder  after  the  death  of  the 
wife.  The  only  effect  of  deleting  this  provision  will  be  that 
the  remainder  will  be  undisposed  of  and  pass  as  if  no  such  pro- 
vision had  been  attempted  to  be  made.  It  is  true  that  the 
absolute  vesting  of  the  estate  in  the  son  may  be  accelerated  if 
the  widow  should  die  before  he  attains  the  age  of  thirty  years, 
and  to  this  extent  the  intention  of  the  testator  may  be  defeated, 
but  it  will  be  much  more  decisively  defeated  if  the  whole  ninth 
clause  be  declared  invalid  and  the  testator  held  to  have  died 
wholly  intestate.  In  Kalish  v.  Kalish  (supra)  the  Court  of 
Appeals,  after  an  exhaustive  review  of  the  authorities  in  this 
country  and  England,  approved  a  construction  of  a  will  which 
lifted  bodily  out  of  it  an  invalid  trust  provision,  leaving  the 
antecedent  and  subsequent  provisions  standing,  although  the 
effect  was  to  accelerate  the  ultimate  vesting  of  the  estate. 

We  are,  therefore,  of  the  opinion  that  the  trust  provision  for 
the  life  of  Mrs.  Ripley  was  and  is  valid  and  should  be  upheld, 
notwithstanding  the  obvious  invalidity  of  the  provision  for  the 
disposition  of  the  remainder  after  her  death. 

It  follows  that  the  judgment  appealed  from  must  be  affirmed, 
with  costs  to  plaintiffs  and  the  guardian  ad  litem  payable  out 
of  the  estate. 

Inoraham,  p.  J.,  and  McLaughlin,  J.,  concurred;  Laugh- 
LiN  and  DowLiNG,  JJ.,  dissented. 

Laughlin,  J.  (dissenting).  —  This  is  a  suit  in  equity  by  the 
executrix  and  executor  of  Harry  Dillon  Ripley  to  compel  de- 
fendant Guaranty  Trust  Company  to  account  to  them  for  prop- 
erty held  in  trust  under  a  deed  of  trust  made  by  their  testator 
on  the  27th  day  of  April,  1899.  The  testator,  after  making  the 
deed  of  trust,  and  on  the  30th  day  of  November  the  same  year, 
married  the  defendant  Alice  Louisa  Ripley  and  the  appellant 
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was  bom  as  the  issue  of  the  marriage  on  the  23d  day  of  October, 
1908.  The  testator  died  on  the  8th  day  of  February,  1913, 
leaving  a  last  will  and  testament,  executed  on  the  9th  day  of 
November,  1909,  which  was  duly  admitted  to  probate  in  the 
county  of  New  York  on  the  5th  day  of  May,  1913.  The  testator 
by  the  deed  of  trust  conveyed  certain  property  to  the  trustees  in 
trust  to  pay  in  their  discretion  out  of  the  principal  or  income 
his  debts  and  taxes  and  all  other  charges,  including  the  compen- 
sation of  the  trustees,  and  to  apply  the  surplus  income  to  his  use 
during  his  life,  and  upon  his  death  to  convey  the  corpus  as  it 
should  then  exist,  together  with  any  unexpended  income,  to 
such  person  or  persons  as  he  should  by  his  last  will  and  testa- 
ment, or  by  any  instrument  in  the  nature  thereof,  direct  and 
appoint,  and  in  default  of  such  direction  or  appointment,  "  or 
in  so  far  as  such  direction  or  appointment,  if  made  by  him,  may 
not  extend  or  be  effectual,  then  to  such  person  or  persons  as 
would  be  entitled  to  take  the  same  according  to  the  now  exist- 
ing Laws  of  the  State  of  New  York,  if  he  should  die  possessed 
of  the  same  an  intestate,  and  the  same  were  all  personal  property, 
in  such  shares  or  proportions  as  they  would  be  entitled  to  take." 
The  claim  of  the  plaintiffs  is  that  by  his  will  he  appointed 
the  remainder  of  the  trust  property  to  them  as  his  executrix 
and  executor  and  trustees  to  administer  as  part  of  his  estate 
and  in  trust  as  therein  provided;  and  they  also  claim  that  a 
decree  of  the  Surrogate's  Court  made  in  another  proceeding 
relating  to  another  trust,  but  to  which  the  appellant  and  his 
mother  were  parties,  is  res  adjudicata  that  such  is  the  con- 
struction of  the  testator's  will.  The  issues  were  referred  to  a 
referee,  who  made  a  report  containing  findings  of  fact  and 
recommending  an  interlocutory  judgment,  which  was  entered 
on  the  confirmation  of  the  report,  sustaining  the  plaintiffs'  claim 
to  the  fimd;  and  from  the  interlocutory  judgment  which  re- 
quires the  trust  company  to  account  and  pay  over  the  fund  to 
the  plaintiffs  this  appeal  was  taken. 
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The  appellant,  by  his  answer,  as  amended  on  the  reference* 
claims  that  the  attempted  execution  of  the  power  of  appoint- 
ment was  void  and  ineffectual  for  any  purpose,  and  that  the 
trustee  should  account  to  him  for  two-thirds  and  to  his  mother 
for  one-third  of  the  property.  One  of  the  original  trustees  died 
and  the  other  resigned.  The  Morton  Trust  Company  was  there- 
upon duly  appointed  trustee  by  the  testator,  pursuant  to  a 
reservation  in  the  deed  of  trust,  and  it  was  merged  into  the 
defendant  trust  company  on  the  3d  day  of  January,  1910. 

The  decree  of  the  Surrogate's  Court,  which  the  plaintiffs  claim 
and  the  referee  found,  was  res  adjvdicata  with  respect  to  the 
construction  of  the  testator's  will,  was  made  on  an  application 
by  the  Bankers  Trust  Company,  as  substituted  trustee  under  the 
will  of  Sidney  Dillon,  the  testator's  grandfather,  who  died  on 
the  10th  day  of  June,  1892,  and  whose  will  was  duly  admitted 
to  probate  in  the  county  of  New  York  on  the  seventh  day  of 
July  of  that  year.  By  that  will  the  testator  was  given  the  life 
use  of  a  particular  share  of  the  estate  of  his  grandfather,  and 
the  corpus  of  that  trust  fund  was  given  to  the  issue,  if  any,  of 
the  testator  him  surviving,  unless  otherwise  appointed  by  his 
last  will  and  testament.  After  the  death  of  Sidney  Dillon  the 
Bankers  Trust  Company,  applied  to  the  Surrogate's  Court  for 
the  judicial  settlement  of  its  accounts  with  respect,  among  other 
things,  to  the  fund,  the  life  use  of  which  was  given  to  the  testator, 
and  for  its  discharge.  .  All  parties  in  interest  were  duly  cited, 
and  the  decree  was  made  on  the  21st  day  of  November,  1913. 
On  that  accoimting  the  same  points  with  respect  to  the  validity 
of  the  exercise  of  the  power  of  appointment  as  are  now  made  by 
the  appellant  were  presented  by  the  trustee;  but  the  guardian 
of  the  appellant  joined  in  the  claim  of  the  plaintiffs,  which  was 
then  the  same  as  now,  and  recommended  that  the  exercise  of 
the  power  of  appointment  be  sustained,  and  that  the  property 
be  awarded  to  these  plaintiffs.  The  trustee  under  the  testa- 
tor's deed  of  trust  was  not  a  party  to  that  proceeding;  and 
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neither  the  validity  nor  the  effect  of  the  power  of  appointment 
with  respect  to  the  trust  created  by  the  testator  was  before  the 
court  for  adjudication.  The  attention  of  the  court,  however, 
was  drawn  by  counsel  for  the  Bankers  Trust  Company  to  the 
fact  that  the  provision  of  the  testator^s  will  appointing  the 
corpus  of  the  trust  fund  of  which  he  was  given  a  life  use  by 
the  will  of  his  grandfather  was  identically  the  same  as  that  by 
which  he  attempted  to  appoint  the  remainder  of  the  trust 
created  by  himself,  and  that  necessarily  the  true  construction 
must  be  the  same  with  respect  to  both.  That  is  not,  however, 
necessarily  so,  for  with"  respect  to  the  trust  before  the  Surro- 
gate's Court  it  was  provided  that  the  corpus  should  go  to  the 
issue  of  the  testator  unless  otherwise  appointed  by  his  will,  while 
with  respect  to  this  trust  the  deed  of  trust  provides  that  it  shall 
go  according  to  our  Statute  of  Distribution  of  personal  property. 
This  action  was  then  pending,  and  the  attention  of  the  surro- 
gate was  also  drawn  to  that  fact,  and  it  was  argued  before  him 
that  the  issue  with  respect  to  the  construction  of  the  will  of  the 
testator  was  the  same  in  this  action  as  in  the  proceeding  then 
before  the  surrogate.  By  that  decree  the  Surrogate's  Court 
foimd  that  the  power  of  disposition  given  to  the  testator  by  the 
will  of  his  grandfather  over  the  trust  property  in  the  hands  of 
the  Bankers  Trust  Company  was  lawfully  exercised  by  the 
creation  of  the  trust  set  forth  in  the  ninth  article  of  his  will 
"for  the  benefit  of  his  wife,  said  Alice  Louisa  Ripley,  she 
having  been  a  person  in  being  at  the  time  of  the  death  of  Sidney 
Dillon,  and  that  said  trust  is  valid ;  "  and  that  it  was  unneces- 
sary for  the  court  in  that  proceeding  "  to  determine  the  validity 
of  any  of  the  other  dispositions  of  the  trust  property  aforesaid 
claimed  to  have  been  made  by  said  Harry  Dillon  Ripley  in  and 
by  his  said  will ;  "  and  that  the  plaintiffs  herein  in  their  capacity 
as  executrix  and  executor  of  the  will  of  Harry  Dillon  Ripley 
"are  entitled  to  all  the  trust  property  in  the  hands  of  the 
Bankers  Trust  Company  as  substituted  trustee  of  the  trust 
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created  by  the  will  of  Sidney  Dillon  for  the  benefit  of  Harry 
Dillon  Ripley  during  his  lifetime,  for  the  purpose  of  adminis- 
tering the  same  as  part  of  the  estate  of  Harry  Dillon  Ripley 
under  his  will,  subject  to  such  rights  as  any  persons  may  have 
acquired  by  virtue  of  the  exercise  of  the  power  given  to  Harry 
Dillon  Ripley,"  with  the  exception  of  such  part  thereof  as  it 
might  be  necessary  to  reserve  in  the  hands  of  the  Bankers  Trust 
Company,  subject  to  the  further  order  of  the  court,  for  the 
purposes  of  paying  its  commissions  and  costs  and  allowances, 
and  for  the  purpose  of  indemnifying  it  with  respect  to  taxes 
which  might  thereafter  be  decided  to  be  due  to  the  State.     The 
amount  of  that  trust  fund,  with  which  the  trustee  was  charged 
as  having  in  its  hands  at  that  time  was  $490,151.45,  and  of 
that  amount  consolidated  bonds  of  the  city  of  New  York  of  the 
par  value  of  $133,000  were  left  with  the  trustee  subject  to  the 
further  order  of  the  Surrogate's  Court  for  the  purposes  stated. 
The  referee  found,  and  the  interlocutory  judgment  now  under 
review  decrees,  that  the  decree  of  the  Surrogate's  Court  is  con- 
clusive in  this  action  upon  the  appellant  and  upon  his  mother 
individually  and  as  executrix,  and  upon  the  executor,  and  "  that 
by  the  will  of  Harry  Dillon  Ripley  the  property  over  which  he 
had  power  of  disposal  or  appointment  by  will  under  the  deed  of 
trust  dated  April  27,  1899,  made  by  Harry  Dillon  Ripley  to 
the  Knickerbocker  Trust  Company  and  another,  became  sub- 
ject to  administration  by  his  executors  as  a  part  of  his  estate 
under  his  will ;  "  and  was  further  conclusive  that  no  part  of  the 
property  over  which  the  testator  had  power  of  disposal  or  ap- 
pointment by  will  under  the  deed  of  trust  "  was  subjected  to 
the  trust  for  the  benefit  of  his  wife  set  forth  in  the   Xinth 
Article  of  his  will  or  to  any  of  the  other  trusts  set  forth  in  the 
Ninth  and  succeeding  articles  of  his  will,  excepting  only  such 
part  as  might  be  left  in  the  residue  of  Harry  Dillon  Ripley's 
estate  remaining  at  the  conclusion  of  the  administration  of  his 
goods,    chattels    and    credits."      The    interlocutory    judgment 
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further  provides,  without  expressly  basing  it  upon  the  con- 
clusiveness of  the  decree  of  the  Surrogate's  Court,  that  v^ith 
respect  to  the  property  involved  in  this  action  "  the  trust  of  the 
rest,  residue  and  remainder  of  Harry  Dillon  Ripley's  estate  for 
the  benefit  of  his  wife,  set  forth  in  the  Ninth  article  of  his  will, 
is  valid,''  and  that  it  is  unnecessary  for  the  "  Court  in  this 
action  to  determine  the  validity  of  any  of  the  other  trusts  of  the 
rest,  residue  and  remainder  of  said  Ripley's  estate  set  forth  in 
the  Xinth  and  succeeding  articles  of  his  will."  These  are  the 
only  provisions  of  the  interlocutory  judgment  brought  in 
question  on  this  appeal. 

We  are  of  opinion  that  the  decree  of  the  Surrogate's  Court 
construing  the  will  of  the  testator  with  respect  to  his  exercise 
of  the  power  of  appointment  given  by  the  will  of  his  grand- 
father is  not  res  adjudicata  with  respect  to  the  construction 
of  the  provisions  of  the  will  of  the  testator  by  which  he  at- 
tempted to  appoint  the  trust  fund  now  in  question  in  precisely 
the  same  manner  and  by  the  same  clause  of  his  will  as  he  ap- 
pointed the  fund  left  in  trust  by  his  grandfather.  That  decree 
should  be  regarded  in  the  Surrogate's  Court  as  stare  decisis 
with  respect  to  the  construction  of  the  will  of  the  testator ;  but 
it  could  have  no  other  effect  on  the  trust  now  in  question  for 
manifestly  the  Surrogate's  Court  had  no  authority  to  adjudi- 
cate in  that  proceeding  with  respect  to  this  trust  fund,  and,  as 
already  indicated,  the  true  construction  is  not  necessarily  the 
same  in  each  case,  for  here  the  wife  would  take  one-third  if  the 
power  of  appointment  has  not  been  effectually  exercised,  while 
in  the  other  instance  she  would  in  such  event  take  nothing.  It 
hecomes  necessary,  therefore,  to  construe  the  will  of  the  testator 
in  80  far  as  he  thereby  attempted  to  exercise  the  power  of  ap- 
pointment reserved  to  himself  by  the  trust  deed,  and  in  so  doing 
we  express  no  opinion  with  respect  to  the  effect  of  section  34  of 
the  Personal  Property  Law  (Consol.  Laws,  chap.  41;  Laws  of 
1909,  chap.  45)  upon  the  deed  of  trust,  for  no  creditor  or  repre- 
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sentative  of  a  creditor  of  the  settlor  of  the  trust  is  here  attempt- 
ing to  impeach  it  in  whole  or  in  part.  The  claims  of  both  the 
plaintiffs  and  the  appellant  are  made  upon  the  assumption  that 
the  deed  of  trust  was  valid  in  its  entirety;  and  we  do  not,  by 
failing  to  express  an  opinion  thereon,  intend  to  question  the 
validity  of  the  deed  of  trust. 

At  the  time  the  will  was  made  the  testator  had  personal  prop- 
erty, aside  from  the  property  involved  in  the  trust  fund  created 
by  him  and  in  the  trust  created  by  his  grandfather  in  part  for 
his  benefit,  in  the  United  States  of  the  value  of  about  $45,000, 
and  personal  and  real  property  in  England  of  the  value  of 
£6,610,  3s,  6rf,  and  his  personal  property  in  England  at  the 
time  of  his  death  was  of  aboyt  the  same  value ;  and  he  was  fully 
aware  that  he  owned  property  of  that  value,  for  that  valuation, 
as  found  by  the  referee,  was  placed  upon  it  by  himself.  It  was 
found  bv  the  referee  that  at  the  time  the  will  was  made  the 
testator  was  "  to  some  extent  in  debt,"  and  "  was  seeking  to 
increase  such  indebtedness  by  borrowing  money  within  the 
United  States."  Pursuant  to  an  advertisement  of  the  executrix 
and  executor,  therefore,  claims  aggregating  $39,573.40  were 
presented  against  the  estate  of  the  testator,  and  the  total  value 
of  his  personal  property,  excluding  from  consideration  the  two 
trust  funds,  did  not  exceed  $27,000  at  the  time  of  his  death. 
The  referee  found  that  the  testator  valued  the  trust  fund  created 
by  the  will  of  his  grandfather,  over  which  he  had  the  power  of 
appointment,  at  an  amount  exceeding  $400,000,  and  that 
created  by  his  own  deed  of  trust  at  an  amount  exceeding  $600,- 
000,  and  that  he  spoke  of  the  event  of  the  birth  of  his  son  as 
making  him  a  millionaire,  referring  to  the  fact  that  he  had  the 
power  of  disposition  by  will  of  the  trust  fund  under  the  will  of 
his  grandfather  in  the  event  of  his  dying  leaving  lawful  issue. 

By  the  first  clause  of  his  will  the  testator  directed  the  pay- 
ment of  his  debts  and  funeral  expenses.  By  the  second  clause  he 
bequeathed  to  his  wife  the  sum  of  $100,000.     By  the  third 
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clause  he  devised  real  estate  owned  by  him  in  England  to  his 
wife  for  life,  and  upon  her  death  provided  that  it  should  be- 
come part  of  his  residuary  estate.  By  the  fourth  clause  he  be- 
queathed a  leasehold  estate  in  England  to  his  wife.  By  the  fifth 
clause  he  bequeathed  his  jewelry  and  personal  ornaments  to 
his  son,  and  in  the  event  of  his  death  before  attaining  the  age 
of  twenty-one  years,  to  his  wife ;  and  devised  and  bequeathed 
to  his  wife  his  wearing  apparel  and  certain  household  furni- 
ture and  eflFects,  including  carriages  and  horses  and  stable  and 
garage.  By  the  sixth  clause  he  bequeathed  certain  other  furni- 
ture and  household  furnishings  and  contents  to  his  trustees  for 
the  use  of  his  wife,  the  same  to  go  into  his  residuary  estate  after 
her  death.  By  the  seventh  clause  he  made  certain  comparatively 
small  bequests  to  servants.  By  the  eighth  clause  he  gave  an 
annuity  of  $1,200  to  his  father,  and  £1,000  to  his  wife's  sister, 
and  an  annuity  of  $300  to  a  servant ;  and  the  final  sentence  of 
that  clause  is  as  follows :  "  I  charge  that  part  of  my  estate  which 
at  the  date  of  my  death  is  in  the  United  States  primarily  with 
the  payment  of  the  before  mentioned  legacies  and  annuities." 
The  first  paragraph  of  the  ninth  clause  is  as  follows :  "  All  the 
rest,  residue  and  remainder  of  my  estate  both  real  and  personal 
of  whatever  nature  and  wherever  situated,  including  all  estate 
or  property  over  which  I  may  now  or  hereafter  have  power  of 
appointment  or  disposal  under  the  Will  of  the  late  Sidney  Dil- 
lon or  under  the  Deed  of  Trust  dated  twenty-seventh  April, 
one  thousand  eight  hundred  and  ninety-nine,  executed  by  me 
to  the  Knickerbocker  Trust  Company  and  Sidney  Dillon  Ripley 
or  otherwise  I  Give  Devise  and  Bequeath  to  my  executors  herein- 
after named  as  Trustees  to  have  and  to  hold  the  same  for  and 
upon  the  following  trusts,  videlicet : 

"(1)  To  hold  invest  and  reinvest  the  same  with  full  power 
to  sell  any  property  or  securities  or  change  the  form  of  any 
investment  and  to  invest  and  reinvest  the  principal  or  proceeds 
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in  their  discretion  in  properties  and  securities  as  hereinafter 
directed. 

"(2)  To  pay  the  rents  issues  profits  interest  dividends  and 
other  income  (all  which  premises  are  hereinafter  referred  to  as 
the  said  income)  of  the  said  trust  estate  to  my  said  Wife  Alice 
Louisa  Ripley  during  her  life  but  subject  as  regards  one  moiety 
of  the  said  income  to  the  provisions  hereinafter  contained  in 
favor  of  my  children  and  issue." 

The  further  provisions  of  the  ninth  article  of  the  will,  so  far 
as  material  to  the  question  presented  for  decision,  give  his  child 
or  children,  on  and  after  attaining  the  age  of  twenty-one  yearn, 
"  one-fourth  part  of  the  said  income,^^  and  on  and  after  attain- 
ing the  age  of  twenty-five  years  another  one-fourth  part  of  the 
said  income  for  life,  and  further  provided  that  on  any  child 
attaining  the  age  of  thirty  years  he  and  the  issue  of  any  de- 
ceased child,  per  stirpes,  shall  take  in  equal  shares  one-half 
the  corpus  of  the  residuary  estate;  and  that  on  the  death  of 
the  wife  the  trustees  were  to  hold  the  other  one-half  of  the 
residuary  estate  in  trust  to  pay  the  income  in  equal  shares  to 
his  sons  who  attain  the  age  of  twenty-one  years,  and  his 
daughters  who  may  marry  or  attain  that  age,  and  that  the  share 
of  a  child  dying  before  attaining  the  age  of  thirty  years  leaving 
issue  should  be  held  on  like  trust  for  such  issue  if  male  attain- 
ing the  age  of  twenty-one  years,  and  if  female  attaining  that  age 
or  marrying.  It  is  therein  further  provided  that  if  a  child  of 
the  testator  should  die  without  attaining  a  "  vested  interest " 
his  share  should  be  added  to  the  shares  of  the  others  in  equal 
proportions  and  held  on  the  same  trust  as  the  original,  and  that 
if  his  wife  should  die  leaving  none  of  their  issue  "  who  shall  live 
to  attain  a  vested  interest  in  the  said  premises  under  the  trusts 
aforesaid,"  his  trustees  should  pay  the  income  to  a  designated 
sister  of  his  wife  for  life,  and  that  after  her  death  his  trustees 
should  hold  all  of  his  estate  and  the  income  thereof  in  trust  for 
such  of  his  two  brothers  as  should  be  living  "  at  the  time  of 


RIPLEY  V.  GUARANTY  TRUST  CO.  209 

the  failure  or  determination  of  the  prior  trusts  "  and  the  chil- 
dren then  living  *'  of  such  of  "  his  two  brothers  as  "  shall  be 
then  dead  in  equal  shares  per  stripesJ^ 

In  deciding  whether  the  will  violates  the  statute  against  per- 
petuities by  suspending  the  absolute  ownership  "  for  a  longer 
period  than  during  the  continuance  and  until  the  termination 
of  not  more  than  two  lives  in  being  at  the  date  of  the  instru- 
ment containing  such  limitation  or  condition ;  or,  if  such  instru- 
ment be  a  last  will  and  testament,  for  not  more  than  two  lives 
in  beina:  at  the  death  of  the  testator  "  (Pers.  Prop.  Law,  §  11), 
the  will  must  be  read  into  the  deed  of  trust  which  created  the 
power  of  appointment.  (Fargo  v.  Squiers,  154  N.  Y.  250; 
Genet  v.  Hunt,  113  id.  158.)  One  of  the  lives  to  be  considered 
is  that  of  the  testator.  It  is  manifest,  therefore,  that  it  was  not 
competent  for  him,  by  the  exercise  of  the  power  of  appointment 
by  will,  to  create  a  trust  for  a  longer  period  than  one  life  after 
his  death,  for  it  was  not  competent  for  him  to  suspend  the  power 
of  alienation  of  the  corpus  for  a  longer  period  than  one  other 
Kfe  in  being  at  the  date  of  the  deed  of  trust.  It  was,  however, 
competent  for  him  to  create  a  trust  for  the  life  of  his  wife,  who 
was  in  being  at  that  time,  and  if  he  had  limited  the  trust  to  the 
period  of  her  life  it  would  have  been  competent  for  him  to  have 
provided  for  the  division  of  the  income  between  her  and  his 
children  during  that  period ;  and  he  could  also  have  provided  a 
separate  and  independent  trust  for  hiswife,  and  if  he  had  done 
80,  it  could  be  sustained  even  though  the  other  trusts  attempted 
to  be  created  be  invalid.  (See  Davis  v.  MacMahon,  161  App. 
Div.  458,  and  cases  cited.)  If,  however,  the  trusts  cannot  be 
segregated  consistently  with  the  entire  scheme  of  the  will  all 
must  fall  if  any  are  void.  (Central  Trust  Co.  v.  Egleston,  185 
N.  Y.  23 ;  Knox  v.  Jones,  47  id.  389.)  That,  however,  he  did 
not  mtend  to  do,  and  to  sustain  a  trust  for  her  with  the  other 
tmsts  attempted  to  be  created,  invalid,  would  defeat  the  general 
14 
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scheme  of  the  will.  This  is  not  a  case  where  the  court  should 
endeavor  to  sustain  the  exercise  of  the  power  of  appointment, 
on  the  theory  that  the  primary  purpose  of  the  testator  was  to 
make  provision  for  his  wife,  for  if  the  attempted  exercise  of  the 
power  of  appointment  be  ineffectual,  he  has  by  the  deed  of 
trust  made  provision  for  her  by  providing  that  she  shall  take 
the  same  share  as  if  the  fund  were  all  personal  property  and  he 
died  intestate  owning  it.  She  would,  therefore,  take  under  the 
deed  of  trust  a  one-third  remainder  and  the  appellant  two- 
thirds.  It  is  manifest  that  the  object  of  the  testator  was  to 
create  a  trust  for  the  benefit  of  his  children  quite  as  much  as  for 
the  benefit  of  his  wife.  If  the  trust  should  be  sustained  in  favor 
of  the  wife,  and  the  other  trusts  and  disposition  of  the  remainder 
under  the  exercise  of  the  power  of  appointment  should  be 
deemed  void,  then  the  wife  would  receive  more  than  the  testator 
intended,  for  she  would  take  one-third  of  the  remainder  under 
the  deed  of  trust,  subject  to  her  own  life  use  of  it  all,  or,  at  least, 
of  the  income  of  all,  with  the  exception  of  that  which  he  intended 
to  give  to  his  children  who  should  live  to  attain  the  ages  of 
twenty-one  or  twenty-five  years.  The  whole  scheme  and  pur- 
pose of  the  will  was  to  create  substitute  provisions  by  the  trusts 
for  the  benefit  of  his  wife  and  children  in  the  first  instance, 
and  other  trusts  by  which  one-half  of  the  remainder  would 
go  to  the  children  or  to  their  issue,  and  the  other  half  would 
go  to  others  who  would  take  nothing  under  the  deed  of  trust. 
The  trust  for  the  sister  of  his  wife  was  plainly  for  a  third  life, 
and  was,  therefore,  void.  The  power  of  alienation  over  the 
moiety  which  was  not  to  go  to  his  children  or  their  issue  was 
plainly  suspended  for  more  than  two  lives  in  being  for  it  was 
limited  on  a  trust  for  himself,  for  his  wife  for  life,  and  then 
for  his  children  and  their  issue,  and  if  it  should  not  then,  vest 
other  successive  trusts  were  attempted  to  be  created.  The  trusts 
attempted  to  be  created  for  his  children  and  their  children 
were  void  for  the  reason  that  they  might  not  have  taken  effect 
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until  after  the  death  of  their  mother,  which  would  have  been 
the  expiration  of  two  lives  upon  which  they  were  limited,  viz., 
the  lives  of  both  father  and  mother. 

These  views  probably  render  it  unnecessary  to  consider  the 
contention  that  the  personal  representatives  of  the  testator  take 
the  fund  for  the  purposes  of  administration,  and  that  the  re- 
mainder only  after  the  payment  of  debts,  legacies  and  annuities, 
is  subject  to  the  trusts  attempted  to  be  created.    It  appears  that 
the  property  left  by  the  testator,  together  with  that  received  by 
the  plaintiffs  from  the  other  trusts,  is  far  more  than  sufficient 
to  pay  the  debts,  legacies  and  annuities,  and,  therefore,  the 
plaintiffs  do  not  show  or  even  claim  that  it  is  necessary  to  have 
the  fund  paid  over  to  them  for  those  purposes,  even  if  they  would 
be  entitled  to  recover  it  if  necessary  for  the  purposes  of  adminis- 
tration.   Moreover,  it  is  quite  plain,  I  think,  that  the  testator 
only  intended  to  give  this  fund  to  his  execut9r  and  executrix 
and  trustees  for  the  purposes  of  the  trusts.    The  will  is  unlike 
that  it  Fargo  v.  Squires  (supra)  wherein  by  the  opening  clause 
the  testatrix  manifested  an  intention  to  dispose  of  both  her  own 
property  and  that  over  which  she  had  a  power  of  appointment. 
Here  there  is  no  attempt  to  dispose  of  ,this  fund,  excepting  in 
the  ninth  article  of  the  will,  which  follows  the  provisions  with 
respect  to  debts,  legacies  and  annuities ;  and  the  case,  therefore, 
falls  within  the  rule  stated  in  Farmers'  Loan  &  Trust  Company 
V.  Kip  (192  N.  Y.  266),  that  the  testator's  personal  estate,  not 
otherwise  disposed  of  or  exempted  by  his  will,  "  constitutes  the 
natural  and  primary  fund  for  the  payment  of  legacies  as  well 
as  of  debts,"  which  "  is  controlling  unless  the  will,  either  in 
express  terms  or  by  necessary  implication,  discloses  a  different 
intention  on  the  part  of  the  testator."    It  is  unnecessary  to  con- 
sider whether  this  trust  fund  is  covered  by  the  eighth  article  of 
the  will,  by  which  the  testator  charges  his  property  in  the  United 
States  with  the  payment  of  the  legacies  and  annuities,  for,  if 
so,  the  attempted  exercise  of  the  power  of  appointment  being 
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void,  that  would  at  most  merely  make  the  legacies  and  annuiti^ 
a  charge  on  this  fund  to  be  enforced  by  appropriate  action,  but 
would  not  entitle  the  plaintiffs  to  recover  the  entire  fund  for 
the  purposes  of  general  administration,  as  is  sought  here. 

As  already  stated,  the  plaintiffs  by  their  complaint  predicate 
their  right  to  recover  on  the  will  and  argue  in  support  of  the 
trust  for  the  wife.  Their  counsel,  however,  toward  the  end  of 
his  brief,  seems  to  take  the  inconsistent  position  that  the  deed 
of  trust  in  so  far  as  it  purports  to  dispose  of  the  remainder, 
either  by  the  exercise  of  a  power  of  appointment  or  without, 
was  void,  and  that  the  title  remained  in  the  testator  until  his 
death  and  then  passed  to  the  plaintiffs.  I  am  of  opinion  that 
the  deed  of  trust  was  valid  in  toto.  It  is  not  necessary  to 
decide  whether  the  testator  could  have  revoked  it,  for  he  made 
no  attempt  to  do  so,  and  upon  his  death  the  appellant  and  his 
mother  on  the  failure  of  the  testator  effectually  to  exercise 
the  power  of  appointment,  took  a  vested  remainder  in  possession. 
(Genet  v.  Hunt,  supra;  Crackanthorpe  v.  Sickles,  156  App. 
Div.  753;  Newton  v.  Hunt,  134  id.  325.  See,  also,  Whitte- 
more  v.  Equitable  Ti^ust  Co.,  162  App.  Div.  607.) 

It  follows  that  the  interlocutory  judgment  should  be  reversed, 
with  costs  to  all  parties  payable  out  of  the  fund,  and  final 
judgment  should  be  entered  requiring  the  trust  company  to 
account  to  the  appellant  and  to  his  mother  under  the  deed  of 
trust. 

DowxiNG,  J.,  concurred. 

Judgment  affirmed,  with  costs  to  plaintiffs  and  guardian  ad 
litem  payable  out  of  the  estate. 
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Paul  Obth  and  Others,  Appellants,  v.  Max  B.  Kaeschb  and 
Frank  H.  Wasel,  as  Executors,  etc.,  of  Alfred  Oeth, 
Deceased,  Defendants,  Impleaded  with  Gertrude  Miethe 
and  Catharina  Wasel,  Bespondents. 

{Supreme  Court,  App,  Div.,  First  Department,  December  31,  1914.) 
Contract  —  Wills  —  Validity  of  Legaoies  to  Witnesses  —  Rescission 

OF  Ck)NTBACT  TO  AlXOW  PAYMENT  OF  INVALID  LEGACIES  UPON  GBOUND  OF 

Mistake  of  Fact  —  Aobexment  Induced  by  Misbepbesentation  as  to 
FoBEiON  Law. 

Where  the  sole  witnesses  to  a  will  were  named'  as  legatees  and  the  will 
was  proved  by  means  of  their  testimony,  thus  avoiding  the  leg9<cies, 
agreements,  executed  between  non-resident  legatees  and  the  executors, 
but  not  carried  out,  consenting  to  the  payment  of  the  void  legacies  and 
signed  solely  in  reliance  upon  a  misrepresentation  as  to  the  law  of  this 
State,  made  by  a  representative  of  the  witnesses,  may  be  rescindied  upon 
the  ground  of  a  mistake  of  fact,  without  imputing  fraud  or  intentional 
mififrepresentation  on  the  pejrt  of  said  representative. 

Such  agreements  not  having  been  carried  out  were  nothing  more  than 
orders  upon  the  executors  to  make  payment  to  persons  to  whom>  the 
legatees  owed  nothing,  and!  were,  therefore,  subject  to  revocation  at  any 
time  before  they  had  been  connplied  with. 

HoTCHKiss  and  Lauohlin,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  plaintiffs,  Paul  Orth  and  others,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  certain  of  the  defend- 
ants, entered  in  the  oflSce  of  the  clerk  of  the  county  of  New 
York  on  the  4th  day  of  March,  1914,  dismissing  the  complaint 
upon  the  decision  of  the  court  after  a  trial  at  the  New  York 
Special  Term. 

James  F.  Donnelly,  for  the  appellants. 

Bemhard  Bloch,  for  the  respondents. 

Scott,  J.  —  The  purpose  of  this  action  is  to  obtain  a  judg- 
ment canceling  and  annulling  two  certain  instruments  executed 
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by  the  plaintiff  Paul  Orth,  and  by  Carl  Orth,  the  deceased  father 
of  the  plaintiffs  Carl  B.  Orth  and  Louisa  A,  Seufferheld. 

The  following  are  the  facts:  On  or  about  April  9,  1905,  one 
Alfred  Orth,  a  resident  of  this  State,  died  at  Woodhaven, 
Queens  county,  leaving  a  last  will  and  testament,  dated  on  or 
about  August  5,  1904.  This  will  was  duly  admitted  to  probate 
on  June  15,  1905,  and  the  defendants  Max  B.  Kaesche  and 
Frank  H.  Wasel  were  duly  appointed  executors.  The  estate 
involved  amounts  to  upwards  of  $20,000.  By  his  will  the  tes- 
tator bequeathed  to  his  two  brothers,  Carl  and  Paul  Orth  of 
Heilbronn,  Germany,  a  sum  of  money  amounting  to  about 
$14,000  then  on  deposit  with  a  certain  firm.  He  made  several 
specific  bequests,  among  which  was  a  bequest  to  the  defendant 
Catharina  Wasel  of  a  mortgage  on  property  in  Brooklyn,  out 
of  which  she  was  to  pay  the  defendant  Getrtude  Miethe  the 
sum  of  $1,500,  which  sum  was  bequeathed  to  said  Gertrude. 
Catharina  Wasel  and  Gertrude  Miethe  were  the  sole  witnesses 
to  the  will.  It  was  by  means  of  their  testimony  that  the  will 
was  proved,  and  without  their  testimony  it  could  not  have  been 
proved.  This  avoided  the  legacies  to  them.  (2  R.  S.  65,  §§  50, 
61;  now  Decedent  Estate  Law  [Consol.  Laws,  chap.  13;  Laws 
of  1909,  chap  18],  §  27.) 

After  the  probate  of  the  will  the  said  legatees,  or  some  one 
acting  in  their  interest,  caused  to  be  prepared  the  two  instru- 
ments which  are  the  objects  of  attack  in  this  action.  These 
instnmients  were  identical  in  form  except  as  to  the  name  of  the 
party  of  the  first  part  thereto,  and  a  description  of  the  one 
afterwards  executed  by  plaintiff  Paul  Orth  will  serve  as  a 
description  of  both. 

This  instrument  recited  that  it  was  made  on  June  7,  1906, 
between  Paul  Orth,  of  Heilbronn,  Germany,  party  of  the  first 
part,  and  Max  Kaesche  and  Frank  Wasel,  as  executors  of  the 
last  will  and  testament  of  Alfred  Orth,  late  of  Woodhaven, 
etc.,  parties  of  the  second  part.     It  recited  that  Alfred  Orth 
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died  leaving  a  last  will  and  testament  which  had  been  duly 
proved  and  letters  testamentary  issued  to  said  parties  of  the 
second  part.  It  further  recited  the  provisions  of  the  will  in 
favor  of  Carl  and  Paul  Orth  and  Catharina  Wasel  and  Ger- 
trude Miethe;  that  the  said  beneficiaries,  Mrs.  C.  Wasel  and 
Mrs.  Gertrude  Miethe,  "  signed  said  will  as  witnesses  and  by  so 
doing  are  precluded  from  receiving  the  legacies  bequeathed  to 
them  by  the  said  Alfred  Orth,  and  the  parties  of  the  second 
part  [the  executors]  have  been  advised  by  their  counsel  learned 
in  the  law,  that  payment  of  said  legacies  cannot  be  made  by 
them  without  consent  of  the  next  of  kin  and  heirs  at  law  of  the 
said  Alfred  Orth."  It  was  further  recited  that  the  party  of 
the  first  part  was  desirous  of  carrying  out  the  wishes  of  said 
testator  as  expressed  in  said  last  will  and  testament,  and  of 
securing  to  the  said  Mrs.  C.  Wasel  and  the  said  Mrs.  Gertrude 
Miethe  payment  of  the  legacies  to  them  bequeathed.  The 
instrument  then  proceeded  as  follows :  "  Now,  therefore^  I,  Paul 
Orth,  brother,  and  one  of  the  next  of  kin  and  heirs  at  law  of 
said  Alfred  Orth,  deceased,  do  hereby  in  consideration  of  the 
sum  of  one  dollar  to  me  paid  by  the  parties  of  the  second  part 
and  for  the  purpose  of  rendering  eflPective  the  legacies  be-" 
queathed  by  the  said  Alfred  Orth  to  Mrs.  C.  Wasel  and  Mrs. 
Gertrude  Miethe  *  *  *  consent  to  the  payment  of  said 
legacies  by  the  said  executors,  the  parties  of  the  second  part  to 
the  said  legatees  above  named,  and  for  the  purpose  of  enabling 
the  said  parties  of  the  second  part  to  make  such  payment  I 
hereby  assign^  transfer  and  set  over  to  the  said  parties  of  the 
second  part  such  amount  of  my  share  in  said  estate  as  will  be 
[the]  proportionate  part  thereof,  necessary  for  the  payment  of 
said  legacies  and  I  for  myself  and  my  heirs,  executors  and  ad- 
ministrators, do  hereby  release  and  discharge  the  said  executors, 
the  parties  of  the  second  part  from  all  liability  they  or  either  of 
them,  their  successors  or  assigns  may  sustain  by  reason  of  the 
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payment  of  the  said  legacies  as  directed  by  the  provisions  of 
said  last  will  and  testament  of  said  AKred  Orth." 

These  two  documents  were  sent  to  Gerhard  Luyties,  ^o 
resided  at  Stuttgart,  Germany,  with  a  view  to  obtaining  their 
execution  by  Paul  and  Carl  Orth.  Luyties  procured  such 
execution  under  circumstances  hereafter  referred  to,  and  re- 
turned the  documents  to  one  Julius  H.  Wasel,  a  son  of  Caths-  . 
rina  Wasel,  who,  in  turn,  delivered  them  to  the  executors.  The 
said  executors  have  never  acted  upon  said  documents  by  paying 
the  sums  therein  specified  to  Catharina  Wasel  and  Gertrude 
Miethe,  but  in  January,  1910,  in  the  course  of  an  accounting 
proceeding  before  the  surrogate  of  Queens  county  filed  said 
documents  in  the  Surrogate's  Court.  The  decree  originally  en- 
tered in  said  accounting  proceeding  provided  for  payment  to 
Catharina  Wasel  and  Gertrude  Miethe,  but  before  such  payment 
had  been  made,  upon  application  of  these  plaintiffs,  said  decree 
was  amended  by  striking  out  the  provision  for  payment  to  said 
Wasel  and  Miethe,  and  inserting  a  provision  that  the  sum  of 
$4,250  should  be  paid  into  the  Queens  County  Trust  Company 
"  to  await  the  final  determination  of  an  action  to  be  begun  in 
the  Xew  York  Supreme  Court  within  thirty  days  after  the  entry 
of  this  order  by  Paul  Orth  and  the  legal  representatives  of  Carl 
Orth  against  Gertrude  Miethe  and  Catharina  Wasel  and  others 
to  determine  the  validity  of  the  assignments  and  to  set  aside  the 
assignments  from  Carl  Orth  and  Paul  Orth  to  Max  B.  Kaesche 
and  Frank  H.  Wasel,  as  executors  under  the  last  will  and  testa- 
ment of  Alfred  Orth,  deceased^  on  the  ground  that  they  are 
without  consideration ;  and  on  the  further  ground  that  Gertrude 
Miethe  and  Catharina  Wasel  are  not  privy  to  them  and  can- 
not take  advantage  of  any  provisions  therein,  and  on  the  ground 
that  the  said  assignments  are  not  for  the  benefit  of  the  said 
Catharina  Wasel  and  Gertrude  Miethe,  and  are  not  binding 
upon  the  legal  representatives  of  Carl  Orth,  deceased;  and  on 
the  further  ground  that  the  said  assignments  are  invalid  for 
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fraud ;  and  on  such  other  grounds  as  may  properly  be  advanced 
against  the  sufficiency  of  the  said  assignments." 

It  was  further  provided  in  said  amended  decree  "  that  the 
striking  out  of  the  provisions  for  the  payment  of  the  money 
herein  to  Gertrude  Miethe  and  Catharina  Wasel  be  without 
prejudice  to  their  rights  in  the  action  to  be  begun  in  the  Supreme 
Court,  as  well  as  without  prejudice  to  the  rights  of  Paul  Orth 
and  the  legal  representatives  of  Carl  Orth  in  such  action;  it 
being  the  intention  of  this  court  to  leave  the  entire  matter  with 
reference  to  the  rights  of  said  parties  under  said  assignments  to 
be  determined  in  the  Supreme  Court  as  if  the  matter  had  not 
arisen  in  the  Surrogate's  Court." 

Thereupon  the  present  action  was  begun.  The  executors  of 
Alfred  Orth,  deceased,  take  no  part  in  the  controversy  and 
make  no  claim  under  the  disputed  documents.  The  circum- 
stances attending  the  execution  of  the  documents  are  detailed 
in  the  depositions  of  Paul  Orth  and  Gerhard  Luyties,  who  do 
not  disagree  in  any  important  particular. 

Paul  Orth,  who,  in  June,  1913,  was  sixty-five  years  of  age, 
was  a  retired  magistrate.  He  was  able  to  speak  and  write 
the  English  language,  how  fluently  or  accurately  does  not 
appear.  Carl  Orth,  the  brother,  could  neither  speak  nor  read 
English.  Gerhard  Luyties,  whose  deposition  was  read  in 
behalf  of  the  defendants,  after  stating  that  a  friendship  had 
existed  between  himaelf  and  Catharina  Wasel  and  her  son, 
and  that  they  had  asked  him  to  procure  the  execution  of  the 
documents  by  Paul  and  Carl  Orth,  testified  in  substance,  that 
it  was  his  belief  and  opinion  that  the  will  was  rendered  invalid 
by  reason  of  the  fact  that  Catharina  Wasel,  one  of  the  wit- 
nesses thereto,  was  a  relative  of  the  testator,  and  that  he  so 
stated  to  the  two  Orths;  that  he  explained  to  said  Orths  that 
according  to  American  law  it  was  not  permitted  that  a  rela- 
tive sign  a  testament  as  witness ;  probably  also  for  this  reason 
the  testament  of  Alfred  Orth  was  invalid,  and  that,  therefore, 


218  SUEEOGATES'  COURT  REPOETS. 

their  consent  was  necessary  to  carry  out  the  testament;  that 
he  told  Paul  and  Carl  Orth  that  the  testament  of  the  deceased 
Alfred  Orth  would  be  invalid  in  case  they  did  not  sign  the 
papers  Exhibit  A  and  Exhibit  B  (the  documents  in  dispute); 
that  he  told  Paul  Orth  and  Carl  Orth  that  the  testament  of  the 
deceased  Afred  Orth  could  not  be  admitted  to  probate  if  papers 
Exhibit  A  and  Exhibit  B  were  not  signed  by  them. 

Without  quoting  further  it  suffices  to  say  that  it  is  entirely 
apparent  from  the  testimony  of  this  witness,  as  well  as  that 
of  Paul  Orth,  that  the  brothers  Orth  were  induced  to  sign  the 
instruments  solely  because  they  were  told  by  Luyties  and 
believed  that  under  our  law  the  will  would  be  wholly  invalid 
and  the  property  distributed  as  in  case  of  intestacy,  if  they 
did  not  execute  the  documents  then  presented  for  their  signa- 
ture. This,  of  course,  was  erroneous,  and  their  mistake  being 
with  respect  to  the  law  of  a  foreign  country,  was  a  mistake  of 
fact.  .  (Curtis  v.  Leavitt,  15  N.  Y.  9,  193 ;  Vinal  v.  Continental 
Const.  Co.,  53  Hun,  247.) 

We  have,  therefore,  the  case  of  an  agreement  not  yet  acted 
upon,  which  was  executed  under  a  material  mistake  of  fact 
induced  by  the  erroneous  statement  as  to  that  fact  by  the  agent 
of  the  party  to  be  benefited  by  the  instrument.  This  is  ample 
ground  for  a  rescission,  and  it  matters  not  whether  Luyties 
intentionally  or  innocently  made  the  misstatements  of  fact.  If 
he  did  so  intentionally  the  transaction  is  tainted  with  fraud. 
If  he  did  so  innocently,  believing  that  the  law  in  this  country 
was  as  he  stated  it,  still  the  Orths,  if  they  believed  his  state- 
ments and  relied  upon  them,  as  they  clearly  did,  were  and  are 
entitled  to  a  rescission  so  long  as  the  document  remains  execu- 
tory, for  it  is  well  settled  that  a  court  of  equity  may  rescind  an 
apparent  contract  for  the  mistake  of  one  party  only,  without 
finding  fraud  or  inequitable  conduct  in  the  other.  (Harper, 
Inc.,  V.  City  of  Newburgh,  159  App.  Div.  695;  Silverman  v. 
Minsky,  109  id.  1 ;  Goodman  v.  Labom,  11  id.  617 ;  Crowe  v. 
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Lewin,  95  N.  Y.  423.)  The  true  rule  is  thus  stated  in  Kerr  on 
Fraud  and  Mistake  (4th  Eng.  ed.  p.  3) :  "It  is  important  to 
bear  in  mind  that  an  action  of  deceit  differs  essentially  from  one 
brought  to  obtain  rescission  of  a  contract  on  the  ground  of  mis- 
representation of  a  material  fact.  The  principles  which  govern 
the  two  actions  differ  widely.  Where  rescission  is  claimed  it  is 
only  necessary  to  prove  that  there  was  misrepresentation;  then, 
however  honestly  it  may  have  been  madC;  however  free  from 
blame  the  person  who  made  it,  the  contract,  having  been 
obtained  by  misrepresentation,  cannot  stand.  In  an  action  of 
deceit,  on  the  contrary,  it  is  not  enough  to  establish  misrepre- 
sentation alone,  for  without  proof  of  fraud  no  action  of  deceit  is 
maintainable." 

There  is,  therefore,  ample  ground  for  rescinding  the  agree- 
ments without  imputing  to  Gerhard  Luyties  fraud  or  inten- 
tional misrepresentation. 

There  is  still  another  reason  why  the  plaintiffs  are  entitled 
to  a  judgment  of  rescission.  The  defendants  Catharina  Wasel 
and  Gertrude  Miethe  were  not  parties  to  the  instruments 
which  are  under  seal;  there  is  no  assignment  of  anything  to 
them,  and  no  consideration  flowed  from  them,  not  even  a  moral 
consideration  based  upon  their  sacrifice  of  their  legacies  by 
reason  of  their  testifying  to  establish  the  will,  for  under  the 
statute  they  could  have  been  compelled  to  testify.  All  that 
we  have,  therefore,  is  a  voluntary  order  upon  the  executors  to 
pay  certain  sums  of  money  to  the  legatees,  Wasel  and  Miethe, 
with  an  assignment  to  the  executors  of  a  sufficient  amount  out 
of  the  shares  of  the  two  others  to  make  the  payment.  This 
assignment,  of  course,  carried  nothing  to  the  executors  unless 
they  make  the  payment,  and  they  claim  nothing  under  it. 

If  they  had  made  the  payments  before  the  attempted  revo- 
cation of  the  documents  they  would  doubtless  have  been  pro- 
tected. But,  until  the  executors  acted  by  making  payments 
thereunder,  it  remained  open  to  the  Orths,  for  any  reason  they 
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chose,  to  revoke  their  authorization.  Clearly  there  was  no  gift 
to  the  legatees  Wasel  and  Miethe,  for  nothing  was  ever  delivered 
to  them  and  no  agreement  ever  made  with  them.  Althou^ 
couched  in  formal  phrase  and  embellished  with  seals,  the  docu- 
ments were  nothing  more  than  orders  upon  the  executors  to 
make  payment  of  the  plaintiffs'  money  to  persons  to  whom  the 
plaintiffs  owed  nothing.  Such  an  order  was  subject  to  revoca- 
tion at  any  time  before  it  had  been  complied  with.  Upon  both 
grounds  above  stated  the  plaintiffs  were  entitled  to  recover  and 
the  judgment  against  them  was  erroneous. 

The  judgment  appealed  from  must,  therefore,  be  reversed 
and  judgment  directed  in  favor  of  the  plaintiffs,  with  costs  in 
this  court  and  the  court  below.  A  decision  embracing  such 
additional  findings  as  are  deemed  necessary  and  a  form  of 
judgment  may  be  presented  for  settlement  upon  notice. 

McLaughlin  and  Clarke,  JJ.,  concurred;  Laughlin  and 
HoTCHKiss,  J  J.,  dissented. 

HoTCHKiss,  J.  (dissenting).  —  I  am  unable  to  concur  in  the 
reversal  of  this  judgment,  which,  I  think,  is  in  accord  with  the 
evidence  and  the  law.  The  test  of  our  jurisdiction  is  not  what 
we  would  have  done  had  we  been  sitting  in  the  place  of  the 
trial  court,  but  whether  the  judgment  appealed  from  is  supported 
by  the  facts  and  is  in  conformity  to  law.  Whether  the  instru- 
ments may  be  avoided  on  the  ground  either  of  unilateral  mistake 
or  fraud,  depends  upon  (1)  whether  the  Orths  in  fact  relied  on 
what  Luyties  said;  and  (2)  whether  in  law  they  had  the  right 
to  rely  on  it.  The  court  below  found  that  when  the  two  Orths 
executed  the  instruments  in  question,  they  were  fully  aware  of 
their  contents,  and  the  learned  trial  court  refused  to  find  that  in 
attaching  their  signatures  to  such  instruments  the  Orths  relied 
on  anything  that  was  said  to  them  by  Luyties.  This  is  equiva- 
lent to  an  affirmative  finding  that  the  Orths  did  not  rely  on  what 
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Luyties  told  them.  To  succeed  on  this  appeal^  it  is  necessary 
for  the  appellants  to  show  that  this  finding  is  either 'without 
evidence  to  support  it,  is  against  the  weight  of  evidence,  or  that 
the  instruments  are  in  and  of  themselves  ineffectual  to  invest 
the  respondents  with  title  to  the  interests  in  dispute. 

Firsi,  as  to  the  finding  of  fact.  That  the  two  Orths  knew 
the  contents  of  the  papers  they  severally  signed  can  scarcely  be 
disputed.  Paul,  the  survivor^  testified  that  he  and  the  deceased 
Carl,  in  response  to  a  letter  from  Luyties,  went  from  their 
home  in  Heilbronn  to  Stuttgart  and  called  upon  Luyties  at  his 
residence,  where  the  conference  with  reference  to  the  instru- 
ments took  place  between  the  three  men,  and  that  as  the  result 
of  this  conference  the  three  proceeded  to  the  office  of  the  United 
States  vice  consul  where  the  papers  were  severally  executed  by 
the  Orths  and  as  so  executed  were  delivered  to  Luyties.  From 
the  testimony  of  both  Paul  and  Luyties  it  is  to  be  inferred  that 
these  two  and  Carl  were  together  from  the  beginning  of  the 
conference  until  the  papers  were  executed.  Paul  also  testified 
that  the  two  papers  were  read  aloud  (presumably  in  the  hear- 
ing of  both  of  the  Orths)  "  either  *  *  *  in  English  or 
*  *  *  in  German  translation."  Paul  spoke  and  wrote 
English,  but  Carl  understood  German  only.  Of  himself,  Paul 
admitted :  "  I  had  obtained  perfect  knowledge  of  its  [the 
paper's]  entire  contents."  That  Carl's  knowledge  was  of  equal 
degree  can  scarcely  be  doubted  as  it  is  not  at  all  probable,  assum- 
ing the  paper  was  not  fully  translated  to  him,  that  his  brother 
Paul,  the  interest  of  the  two  being  identical,  did  not  afford  him 
(Carl)  the  benefit  of  his  (Paul's)  superior  intelligence.  In  the 
case  of  the  ordinary  adult  plaintiff,  this  state  of  facts  might 
safely  be  taken  as  evidence  that  the  parties  not  only  knew  the 
words  composing  the  text,  but  as  well,  that  they  comprehended 
the  import  thereof.  I  see  nothing  to  overcome  a  similar  pre- 
sumption in  this  case.  On  the  contrary,  as  I  view  them,  the 
facts  strengthen  it.      Both  Orths  were  men  of  mature  years 
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and  are  shown  to  have  been  of  superior  education.  Paul  was 
a  retired  magistrate  and  appears  to  have  had  a  knowledge  of 
law  sufficient  to  enable  him  to  discriminate  between  certain  of 
Luyties'  statements  as  to  the  legal  status  of  the  will,  and  others 
which  to  Paul  seemed  improbable,  because  Paul  says  that  al- 
though he  believed  Luyties'  statement  that  because  two  relatives 
of  the  testator  had  signed  the  will  as  witnesses  the  will  was 
thereby  wholly  voided,  he  placed  no  credence  in  Luyties'  further 
statement  that  the  will  being  invalid,  the  testator's  property 
would  escheat  to  the  State,  for,  as  he  says,  "  I  believed  the  legal 
right  of  succession  would  set  in." 

Read  in  the  light  of  this  situation,  the  instruments  sought 
to  be  avoided  contain  in  themselves  persuasive  evidence  that 
the  two  Orths  fully  comprehended  their  true  import  and  quite 
sufficient  proof  to  justify  the  trial  court  in  refusing  to  find  that 
either  of  the  Orths  relied  on  Luyties'  statement  of  the  legal 
effect  upon  the  will  resulting  from  the  fact  that  it  was  witnessed 
as  above  set  forth.  The  two  instruments  are  in  identical  form 
except  as  to  parties  and  signatures.  They  recite  the  death  of 
Alfred  the  testator,  "  leaving  a  last  Will  and  Testament  *  *  * 
which  said  Will  has  been  duly  proved  by  the  Surrogate  of  said 
.  Queens  County  and  letters  testamentary  have  been  duly  issued 
*  *  *  and  are  now  in  full  force  and  virtue;  "  that  "  the 
said  l)eneficiaries  JMrs.  C.  Wasel  and  Mrs.  Gertrude  Miethe 
signed  said  Will  as  witnesses  and  by  so  doing  are  precluded  from 
receiving  the  legacies  bequeathed  to  them  by  the  said  Alfred," 
and  that  the  executors  have  been  advised  by  counsel  that  they 
may  not  pay  said  legacies  "  without  consent  of  the  next  of  kin 
and  heirs  at  law  of  the  said  Alfred ;  "  that  "  the  party  of  the 
first  part  [Orth]  is  desirous  of  carrying  out  the  wishes  of  the 
said  testator  as  expressed  in  said  last  Will  and  Testament  and 
of  securing  to  the  said  Mrs.  C.  Wasel  and  the  said  Mrs.  Gertrude 
Miethe  payment  of  the  l^acies  to  them  bequeathed.  Xow, 
therefore,  I,     *     *     *     for  the  purpose  of  rendering  effective 
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the  legacies  bequeathed  by  the  said  Alfred  *  *  *  do  hereby 
consent  to  the  payment  of  said  legacies  *  *  *  and  for  the 
further  purpose  of  enabling  the  said  parties  of  the  second  part 
[executors]  to  make  such  payment  I  hereby  assign  *  *  * 
to  the  said  [executors]  such  amount  of  my  share  in  said  estate  as 
will  be  proportionate  part  (sic)  thereof  necessary  for  the  pay- 
ment of  said  legacies."  Could  language  be  clearer?  On  the 
face  of  these  formal  papers  the  parties  are  notified  that  the  will 
has  been  "  duly  proved ;  "  that  letters  testamentary  "  are  now 
in  full  force ;  "  that  because  of  having  witnessed  the  will,  what  ? 
Is  the  will  itself  void  ?  No,  merely  that  the  two  l^atees  are 
precluded  from  receiving  "  their  legacies ;  "  nevertheless  it  is 
the  "  purpose  "  of  the  Orths  to  render  them  "  effective."  Who 
was  Luyties,  that  this  retired  magistrate  and  his  brother 
should  accept  his  opinion  on  a  question  of  American  law  ?  He 
describes  himself  as  a  "  merchant."  Presumably  he  had  no 
knowledge  of  the  law  of  this  State,  and  his  erroneous  views 
concerning  it  strengthen  this  presumption  of  ignorance.  More- 
over, his  conference  with  the  Orths  occurred  on  June  7,  1906, 
some  seven  years  before  the  deposition  of  Paul  was  taken,  a 
period  quite  sufficient  to  have  enfeebled  the  latter's  recollec- 
tion, and  what  is  more  to  the  point,  to  have  stimulated  his 
acquisitiveness  and  so  to  have  easily  led  up  to  a  state  of  mind 
on  his  part  where  he  was  ready  to  affirm  with  confidence  his 
reliance  on  Luyties.  I  find  in  the  deposition  of  Paul  further 
evidence  to  justify  a  refusal  to  accept  his  statement  as  to  the 
extent  to  which  he  relied  on  what  Luyties  told  him  of  the  law. 
He  says,  "  I  never  thought  of  the  possibility  that  by  signing 
this  [the  instrument]  I  could  obligate  myself  towards  Gertrude 
Miethe  and  Catharina  Wasel  to  pay  to  them  the  entire  or  any 
part  of  the  l^acies  which  they  were  to  receive.  *  *  *  I 
never  conceived  of  the  possibility  that  these  legacies  were  to  be 
taken  from  my  and  Carl  Orth's  share  of  the  estate,  *  *  * 
but  conceived      *      *      *      that  these  legacies  would  be  paid 
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from  the  entire  estate  by  the  Executor  in  advance;  I  never 
thought  that  Carl  Orth  and  I  would  obligate  ourselves  by  these 
signatures  to  carry  out  the  two  legacies  named  in  any  way  at 
our  expense." 

May  not  the  foregoing  afford  the  key  to  the  present  action? 
Is  it  not  probable  that  when  the  two  Orths,  or  Paul,  the  sui^ 
vivor,  on  reflection  recalled  that  the  legacies  were  to  be  paid 
from  the  Orths'  portion  of  the  estate  alone,  disappointment  over 
the  diminished  returns  led  to  his  giving  an  exaggerated  import- 
ance to  the  witless  statement  of  Luyties  concerning  the  law. 
On  the  whole,  must  we  accept  Paul's  present  testimony  as  to 
the  effect  on  his  mind  seven  years  before  of  what  Luyties 
told  him,  as  sufficient .  to  overturn  a  finding  based  upon  so 
many  circumstances  contradicting  it  ?  Second,  On  this  record 
I  am  prepared  to  go  further  than  did  the  trial  court,  and  to 
find  not  only  that  the  Orths  did  not  rely  on  what  Luyties  told 
them  but  also  to  hold  as  matter  of  law,  and  notwithstanding  the 
rule  of  ratification  or  adoption,  they  had  no  right  to  rely  on  it. 
By  this  latter  rule,  one  who  knowingly  appropriates  or  enjoys 
the  fruits  of  another's  act  will  not  afterwards,  ordinarily,  be 
heard  to  say  that  the  act  was  unauthorized.  But  does  this  rule 
apply  in  a  case  of  representations  repugnant  to  the  express  terms 
of  an  instrument  sought  to  be  avoided,  and  where  he  who  in- 
vokes the  rule  has  notice  of  a  lack  of  authority  to  make  the 
representations  relied  upon.  Of  this  rule  Mr.  Mechem,  in  his 
work  on  Agency  (2d  ed.,  §  435),  says:  "  Like  all  other  general 
rules,  however,  this  is  one  which  must  be  received  with  caution, 
and  applied  with  discrimination;  for  it  is  perfectly  clear  that 
there  are  many  cases  in  which  one  may  receive  a  benefit  with- 
out incurring  any  obligation  either  to  return  or  to  pay  for  it." 
In  Quinlan  v.  Providence  Washington  Ins.  Co.  (133  N,  T. 
456),  Judge  ANi]rREws  said:  "  No  principle  is  better  settled  in 
the  law,  nor  is  there  any  founded  on  more  obvious  justice  than 
that  if  a  person  dealing  with  an  agent  knows  that  he  is  acting 
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Tinder  a  circumscribed  and  limited  authority,  and  that  hia  act 
is  outside  of  and  transcends  the  authority  conferred,  the  prin- 
cipal is  not  bound,  and  it  is  inmiaterial  whether  the  agent  is  a 
general  or  special  one."    I  concede  that  these  words  were  used 
in  a  case  involving  the  question  of  an  agent's  authority  and 
not  a  question  of  ratification  or  adoption,  but  their  logic  is,  I 
think,  equally  applicable  to  a  situation  where  the  latter  only 
is  involved,  in  circumstances  similar  to  the  present.    So  far  as 
this  record  discloses,  Luyties  was  but  a  messenger  to  whom  the 
papers  were  sent  to  be  presented  to  the  Orths  for  signature. 
As  a  merchant,  and  particularly  as  a  foreign  merchant,  the 
Orths  had  no  reason  to  believe  that  Luyties  knerw  or  had  been 
asked  to  convey  any  information  about  the  law  of  this  State  or 
that  anything  he  might  say  on  that  subject  came  from  the  lips 
of  other  than  an  ignorant  and  uninstructed  volunteer.    Suppose 
that  by  the  hands  of  an  ignorant  messenger,  A  sends  to  B,  an 
Assyrian  scholar,  a  conununication  couched  in  cuneiform  char- 
acters, would  any  one  say,  not  merely  that  he  in  fact  did,  but  as 
well  that  in  law  B  had  a  right  to  rely  on  any  interpretation  of 
the  characters  the  messenger  might  be  pleased  to  give,  and  no 
matter  how  contradictory  such  interpretation  might  be  to  the 
plain  statement  of  the  characters  themselves  ?    Analyzed  in  the 
light  of  legal  principles,  we  would  find  (1)  the  messenger  would 
be  presumed  to  have  acted  not  for  A,  but  solely  on  his  own 
account;  as  to  B,  his  acts  would  be  inter  alios  acta;  (2)  B 
would  be  presumed  to  have  dealt  with  the  messenger  in  his 
individual  capacity  and  not  as  representing  A.     (Story  Agency 
[7th  ed.],  §  251a.)      The  situation  is  quite  different  from  one 
where  a  contract  which  is  sought  to  be  enforced  was  itself 
negotiated  or  procured  by  him  whose  acts  are  repudiated.     In 
such  case  the  rule  of  ratification  or  adoption  applies.     Here, 
as  I  show  hereafter,  we  have  a  case  of  consunmiated  gift ;  and 
one  which  the  donors  seek  to  avoid  because  of  the  acts  of  one 
15 
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whom  I  regard  as  a  stranger,  a  mere  volunteer,  having  as  to 
Ihe  phase  of  the  matter  now  under  discussion  no  legal  relation 
to  the  donee.  True,  the  transfers  from  the  Orths  involved  no 
-consideration,  but  that  of  itself  is  not  sufficient  to  entitle  the 
donor  to  rescind  for  mistake  induced  by  the  act  of  a  stranger. 
The  interests  described  in  the  assignments  were  assignable. 
(Code  Civ.  Proc.  §  1910;  now  Pers.  Prop.  Law  [Consol.  Laws, 
chap.  41;  Laws  of  1909,  chap.  45],  §  41;  Chambers  v.  Lan- 
caster, 160  N.  Y.  342.)  On  delivery  of  the  executed  instru- 
ments, title  passed  to  the  executors  for  the  use  of  the  two  lega- 
tees, and  thereafter,  so  far  as  revocation  or  annulment  are  con- 
cerned, the  title  of  the  donees  was  as  strongly  entrenched  as  if 
the  transaction  had  been  one  of  sale.  (Pickslay  v.  Starr,  149 
N.  Y.  432.) 

But  the  question  remains,  did  the  instrimients  constitute 
valid  gifts  ?  So  often  have  they  been  stated  that  it  is  unneces- 
sary, except  for  the  purpose  of  recalling  them,  to  restate  the 
-essential  ingredients  of  a  valid  gift  inter  vivos  of  personal 
property.  They  are  (1)  a  clear  intention  on  the  donor's  part  to 
make  the  gift  in  praesenti  with  some  evidence  of  acceptance  by 
the  donee,  and  (2)  complete  and  unconditional  delivery. 
Delivery  may  be  in  accordance  with  the  nature  of  the  thing 
•given  (Gannon  v.  McGuire,  160  N.  Y.  476,  481),  and  hence 
actual  or  constructive  (Beaver  v.  Beaver,  117  id.  421),  and 
may  be  to  a  third  person  as  agent  or  trustee  for  the  use  of  the 
donee.  (Bump  v.  Pratt,  84  Hun,  201 ;  Taylor  v.  Kelly,  6  id. 
115.)  If  evidenced  by  a  written  instrument,  the  instrument 
must  be  delivered  (Williams  v.  Guile,  117  N.  Y.  343),  the 
essential  thing  being  that  the  donor  is  divested  of  his  title  to 
and  dominion,  as  owner,  over  the  gift.  (Beaver  v.  Beaver, 
supra,  428,  429.)  And  a  transfer  may  be  sustained  as  a  gift, 
although  the  form  of  a  sale  is  adopted  merely  to  give  effect  to 
the  donor's  intentions.  (Van  Deusen  v.  Rowley,  8  N.  Y.  358.) 
Here  the  instruments  express  a  consideration,  but  the  intent  to 
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give  is  apparent  from  the  entire  situation  as  disclosed  and  is 
expressly  manifested  by  the  words  "  desirous  of  carrying  out 
the  wishes  of  the  said  testator,"  "  for  the  purpose  of  rendering 
effective  the  legacies ;  "  and  "  for  the  purpose  of  enabling  "  the 
executors  "  to  make  such  payment."    On  delivery  of  the  instru- 
ments title  to  and  dominion  over  the  interests,  which  were  the 
subject  of  the  gifts,  passed  from  the  donors  to  the  executors 
by  the  words,  "  I  hereby  assign,  transfer  and  set  over  "  to  them 
"  such  amount  of  my  share  in  said  estate  as  will  be     *     *     * 
necessary   for  the  payment   of  said  legacies."      The   instru- 
ments expressed  all  of  the  essential  elements  of  a  transfer  in 
trust  for  the  benefit  of  the  legatees.     (Brown  v.  Spohr,  180 
X.  Y.  201.)     The  executors  were  not  in  the  position  of  one  to 
whom  possession  alone  of  the  subject  of  the  gift  is  given  with 
directions  to  deliver  to  the  donee,  for  they  took  the  legal  title 
of  which  the  donors  were  completely  divested.     Although,  be- 
cause of  the  nature  and  situation  of  the  interests  transferred, 
the  donees  might  not  have  been  able  to  immediately  enter  upon 
their  enjoyment,  the  transfer  thereof,  for  their  benefit,  was  im- 
mediate.   That  the  two  instruments  were  delivered  with  intent 
that  they  should  be  at  once  effective  can  scarcely  be  disputed, 
and  that  such  delivery  was  irrevocable  seems  to  me  is  a  necessary 
corollary  from  the  facts. 
For  the  reasons  given  the  judgment  should  be  affirmed. 

LiuoHLiN,  J.,  concurred. 

Judgment  reversed  and  judgment  directed  in  favor  of  plain- 
tiffs, with  costs  in  this  court  and  in  the  court  below..  Order  to 
be  settled  on  notice. 


t  ^-^t^  ► 


i 


228     SURROGATES'  COURT  REPORTS. 


John    BL    Riley,    as    Executor,    etc.,    of    David    Lawton, 
Deceased,  Respondent,  v.  James  McGee,  Appellant. 

{Supreme  Court,  App.  Dii\,  First  Department,  January  22,  1915.) 


EXECUTQBS    AND   ADMINISTKATOBS  —  EXAMINATIOIT    OF    SUBVIVIIIG 

TO  Fbame  Complaint  —  Action  to  Recover  Assets  —  Pbiob  Releasi 
BY  Testator. 

Where  the  will  of  a  deceased  partner  bequeathed'  hi?  afaare  in  the  firm 
assets  to  the  plaintiff's  testator  and  the  latter  conveyed  the  interest  in 
the  partnership  to  the  surviving  partner,  executed  a  settlement  agree- 
ment and  released  tihe  surviving  partner  from  aooounting  to  the  estate 
of  the  deceased  partner,  the  executor  of  the  legatee,  after  his  death,  is 
not  entitled  to  examine  the  surviving  partner  in  order  to  frame  a  oom- 
plaint  in  an  action  brought  by  him  as  executor  to  recover  assets  without 
first  having  the  conveyance  set  aside  in  an  appropriate  action.  'Riidf 
because  the  personal  property  of  the  deceased  partner  did  not  vest  in 
his  legatee's  executor,  but  in  his  own  personal  representatives  for  the 
purpose  of  administration. 

Appeal  by  the  defendant,  James  McGee,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Xew  York 
on  the  10th  day  of  December,  1914,  denying  his  motion  to 
vacate  an  order  for  his  examination  obtained  to  enable  the 
plaintiff  to  frame  his  complaint. 

Philip  S.  Dean,  for  the  appellant. 

Thomas  O'Rourke  Gallagher,  for  the  respondent. 

Laughlin,  J.  —  The  plaintiff  as  executor  of  David  Lawton, 
deceased,  claims  that  he  has  a  cause  of  action  against  the  de- 
fendant to  recover  assets  of  the  estate,  but  that  he  requires  an 
examination  of  the  defendant  to  ascertain  '^  the  exact  total " 
of  the  personal  property  of  which  Morris  Lawton,  the  son  of 
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the  testator,  died  seized,  and  ^'  the  increase  of  same  "  and  the 
income  of  the  "  properties "  of  plaintiff's  testator  to  enable 
him  to  frame  a  complaint;  and  he  shows  by  affidavit  that  he 
wishes  to  ascertain  by  the  examination  what  assets  were  owned 
by  a  copartnership  between  the  defendant  and  said  Morris 
Lawton,  which  he  alleges  existed  down  to  the  death  of  the 
latter,  and  what  bank  accounts  the  firm  or  its  members  had 
either  jointly  or  severally,  and  the  balances  shown  thereby, 
and  the  real  estate  held  by  them  jointly  and  severally,  and  the 
interest  of  each  therein  and  the  income  thereon,  and  to  trace 
the  income  from  the  death  of  Morris  Lawton  to  the  death  of 
plaintiff's  testator  and  "  any  and  all  other  facts  material  to  the 
issue." 

We  are  of  opinion  that  the  plaintiff  failed  to  show  that  he 
was  entitled  to  the  examination.  He  merely  showed  that  the 
defendant  and  Morris  Lawton,  who  died  on  the  24th  of  October, 
1907,  leaving  his  father  his  sole  heir  at  law  and  next  of  kin, 
were  copartners,  and  as  such  had  accumulated  five  parcels  of 
real  estate,  concerning  which  there  was  no  accounting  between 
them;  that  after  the  death  of  Morris  LAwton  and  on  the  11th 
day  of  December,  1907,  the  defendant  "  by  trick  and  device 
and  fraudulent  representations  "  induced  plaintiff's  testator  and 
his  wife  "  to  sign  over  "  to  defendant  the  five  parcels  of  real 
estate  which  the  defendant  and  Morris  Lawton  held  as  co- 
partners, "  together  with  two  other  pieces  "  and  to  execute  an 
agreement  to  the  effect  that  there  was  nothing  due  and  owing 
from  the  defendant  to  the  estate  of  Morris  Lawton;  that  the 
deeds  of  conveyance  and  agreement  which  were  so  executed  by 
the  plaintiff's  testator  "  are  the  basis  of  another  action  now 
pending  in  the  Supreme  Court,  of  this  county,  brought  by  the 
heirs  to  remove  a  cloud  on  title ;  "  that  the  defendant  ever  since 
said  conveyance  to  him  has  managed  and  controlled  the  real 
estate  and  has  had  possession  "  of  all  of  the  personalty,"  and 
that  the  plaintiff  has  no  knowledge  with  respect  to  the  extent  or 
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value  of  the  same.    Xo  partnership  between  the  plaintiff's  tes- 
tator and  the  defendant  is  shown  or  claimed.    If  on  any  theory 
plaintiff  has  a  cause  of  action  against  the  defendant  for  an 
accounting,  he  would  not  need  or  be  entitled  to  an  examination 
to  frame  a  complaint.     (Matter  of  Gardner,  124  App.  Div. 
654;  Pierce  v.  McLaughlin  Real  Estate  Co.,   121  id.  501.) 
But  plaintiff's  counsel  insists  that  this  is  not  a  suit  in  equity 
for  any  purpose.     AVith  respect  to  the  copartnership  between 
defendant  and  Morris  Lawton,  the  property  rights  of  the  parties 
should  be  determined  in  an  action  for  an  accounting  brought  by 
or  against  the  personal  representative  of  Morris  Lawton.     In 
other  words,  the  plaintiff  as  the  executor  of  the  father  of  Morris 
Lawton  is  not  vested  with  any  cause  of  action  for  an  account- 
ing with  respect  to  that  copartnership.     The  assets  which  the 
plaintiff  seeks  to  recover,  with  the  exception  of  the  income 
therefrom,  arising  subsequent  to  the  conveyance,  were  conveyed 
to  the  defendant  by  the  plaintiff's  testator ;  and  it  appears  that 
at  the  same  time  a  settlement  agreement  was  executed,  by  which 
the  plaintiff's  testator,  in  effect,  released  the  defendant  from 
accounting  to  the  estate  of  his  son.    It  is  manifest  that  neither 
the  property  thus  conveyed,  nor  the  income  therefrom  since 
the  conveyances,  can  be  recovered  until  the  conveyances  are  set 
aside  in  an  appropriate  action  therefor.     It  is  not  shown  that 
any  of  the  personal  property  of  the  plaintiff's  testator  was  as- 
signed to  the  defendant ;  btit  it  appears  to  be  claimed  that  some 
of  the  personal  property  of  Morris  Lawton  came  into  the  posses- 
sion of  the  defendant.     That  property,  however,  did  not  vest  in 
the  plaintiff's  testator,  but  in  the  personal  representative  of 
Morris  Lawton,  deceased,  for  the  purpose  of  administration, 
and  the  plaintiff,  therefore,  would  have  no  cause  of  action  there- 
for; and  if  he  could  maintain  a  cause  of  action  therefor,  it 
could  not  be  maintained  without  setting  aside  the  settlement 
agreement.     It  is  evident,  therefore,  that  the  plaintiff  fails  to 
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show  that  there  are  any  assets  of  his  testator  in  the  hands  of 
the  defendant  which  he  is  entitled  to  recover  in  this  action. 

It  follows  that  the  order  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  to  vacate  the  order  for 
the  examination  granted,  with  ten  dollars  costs. 

Ingraham,  p.  J.,  McLaughlin,  Scott  and  Dowling,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  with  ten  dollars  costs. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  John 
Murphy,  as  Executor,  etc.,  of  John  W.  Trim,  Deceased. 

Jessie  Ritchie,  as  General  Guardian,  etc.,  of  Robert  Thomas 
Ritchie  and  John  Ritchie,  Infants,  and  Arthur  M.  Mil- 
LiGAN,  as  Special  Guardian  of  Said  Infants,  Appellants; 
Harriette  M.  T.  Weaver,  Respondent. 

{Supreme  Court,  App.  Dw,,  Second  Department,  Januarjf  29,  1915.) 

Will— CoNSTBucTioN — Intent  op  Testator — When   Residuabt  Lboaot 
AND  Devise  Does  Not  Lapse  Upon  Death  of  Legatee. 

A  testator,  vsho  left  himj  surviving  no  widow,  issue,  father,  niother, 
brothers,  sisters,  unclee  or  aunts,  after  devising  to  his  cousin,  Charles 
Kitehie,  the  father  of  two  infants,  a  house  amd  lot,  devised  another 
house  and  lot  to  said!  Charles  Ritchie  and  another  cousin.  Two  follow- 
ing subdivisions  of  his  will  provided  as  follows:  "  Siwteenth.  Should 
any  of  tSie  gifts  and!  bequests  made  by  me  in  this  m^  will  lapse  or  fail 
for  any  reason,  I  direct  that  the  gift  or  bequest  so  lapsing  or  failing 
shall  go  to  formi  part  of  my  residuary  estate  and  be  disposed  of  under 
and  in  accordance  with  the  seventeenth  paragraph  of  this  m^  wilL 
Seventeenth.  All  the  rest,  residue  and  remainder  of  my  property  and 
estate,  as  well  real  and  personal  and  wheresoever  situate  which,  at  the 
time  of  my  death  shall  belong  to  me  or  be  Subject  to  my  disposal  by  will^ 


232     SURROGATES'  COURT  REPORTS. 

I  give,  devise  and  ])eqaeath  luto  Charles  Ritchie  hereinbefore  named^ 
absolutely  and  in  fee  to  his  heirs,  executors  and  administrators  and 
assigns,  according  to  the  nature  of  the  property."  Charles  Ritchie  died 
a  few  days  before  the  testator,  learing  him  surriving  as  his  heirs  at  law 
and  next  of  kin  the  two  infants.  The  testator's  only  next  of  kin  are  four 
first  cousins. 

Provisions  of  the  will  construed,  and  h^d,  that  it  was  the  intention  of 
the  testator  to  substitute  and  give  such  part  of  his  residuary  estate  as 
vmas  real  property  to  the  h^rs,  and  such  part  as  was  personal  property 
to  the  executors  and  administrators  of  Charles  Ritchie,  for  the  benefit 
of  his  next  of  kin,  in  the  event  that  his  legatee  did  not  survive  him; 

That,  therefore,  the  devise  and  legacy  given  by  the  17th  paragraph  of 
the  will  did  not  lapse  on  the  death  of  Charles  Ritchie,  but,  under  its 
provisions,  his  theirs  take  the  real  property  and  his  next  of  kin  the  net 
personal  estate. 

Appeal  by  Jessie  Ritchie,  as  general  guardian,  etc.,  and 
another,  from  a  decree  of  the  Surrogate's  Court  of  the  county 
of  Kings,  entered  in  the  office  of  said  Surrogate's  Court  on  the 
11th  day  of  November,  1913,  and  also  from  an  order  entered  in 
the  office  of  said  Surrogate's  Court  on  the  3d  day  of  April,  1914, 
denying  a  motion  to  vacate  part  of  said  decree. 

The  decree  settled  the  accounts  of  the  executor. 

Charles  E.  Hunter,  for  the  appellants. 

Thomas  A.  S.  Beattie,  for  the  respondent  Harriette  M.  T. 
Weaver. 

John  Murphy,  for  the  respondent  executor. 

Rich,  J.  —  John  W.  Trim  died  on  April  15,  1912,  leaving  a 
last  will  and  testament  which  was  duly  admitted  to  probate  and 
letters  testamentary  issued  to  John  Murphy,  the  executor 
named  in  the  will.  By  the  12th  paragraph  thereof  the  testator 
devised  to  his  cousin,  Charles  Ritchie,  the  father  of  said  in- 
fants, a  house  and  lot  in  the  borough  of  Brooklyn,  and  by  the 
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13th  paragraph  devised  another  house  and  lot  in  said  borough 
to  said  Charles  Ritchie  and  another  cousin,  Thomas  Ritchie. 
The  16th  and  17th  subdivisions  are  as  follows : 

"  Sixteenth.  Should  any  of  the  gifts  and  bequests  made  by 
me  in  this  my  will  lapse  or  fail  for  any  reason,  I  direct  that  the 
gift  or  bequest  so  lapsing  or  failing  shall  go  to  form  part  of  my 
residuary  estate  and  be  disposed  of  under  and  in  accordance 
with  the  seventeenth  paragraph  of  this  my  will. 

"  Seventeenth.  All  the  rest,  residue  and  remainder  of  my 
property  and  estate,  as  well  real  and  personal  and  wheresoever 
situate  which,  at  the  time  of  my  death  shall  belong  to  me  or  be 
subject  to  my  disposal  by  will,  I  give,  devise  and  bequeath 
unto  Charles  Ritchie  hereinbefore  named,  absolutely  and  in  fee 
to  his  heirs,  executors  and  administrators  and  assigns,  accord- 
ing to  the  nature  of  the  property." 

Charles  Ritchie  was  a  first  cousin  of  the  decedent  and  died 
intestate  on  March  16,  1912  (predeceasing  the  testator  by 
approximately  twenty  days),  leaving  him  surviving  as  his  heirs 
at  law  and  next  of  kin  the  infants  Robert  Thomas  and  John 
Ritchie.  The  testator  left  him  surviving  no  widow,  issue, 
father,  mother,  brothers,  sisters,  uncles- or  aunts.  His  next  of 
kin  are  four  first  cousins  who  would  inherit  any  personal  prop- 
erty of  which  he  died  intestate. 

The  only  question  presented  bv  this  appeal  is  whether  the 
residuary  legacy  and  devise  quoted  lapsed  upon  the  death  of 
Charles  Ritchie.  The  learned  surrogate  held  that  the  words 
"  to  his  heirs,  executors  and  administrators  and  assigns,"  in 
the  17th  paragraph  of  the  will,  were  words  of  limitation  and 
not  of  substitution,  and  that  by  the  death  of  the  residuary 
legatee  during  the  lifetime  of  the  testator  the  legacy  to  him 
had  lapsed  and  the  decedent  died  intestate  as  to  the  residue 
of  his  estate.  The  appellants  concede  that  such  ruling  and 
decision  would  be  correct  if  there  were  nothing  in  the  will 
showing  a  different  intention  on  the  part  of  the  testator,  but 
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contend  that  the  will,  considered  as  a  whole,  and  especially  the 
language  of  its  17th  subdivision,  establishes  the  intention  of 
the  testator  to  substitute  and  give  such  part  of  his  residuary 
estate  as  was  real  property  to  the  heirs  and  such  part  as  was 
personal  property  to  the  executors  and  administrators  of  Charles 
Ritchie  for  the  benefit  of  his  next  of  kin  in  the  event  that  his 
legatee  did  not  survive  him,  and  in  this  contention  I  think  they 
are  right-  It  is  the  duty  of  courts  to  give  such  construction  to 
the  provisions  of  a  will  as  will  effectuate  the  intent  of  the  tes- 
tator expressed  in  and  properly  deducible  from  the  whole  in- 
strument, and  in  so  doing  words  and  phrases  may  be  trans- 
posed and  provisions  or  words  inserted  or  left  out,  if  necessary, 
to  aid  and  carry  out  the  testator's  actual  intent  and  purpose. 
(Tilden  v.  Green,  130  N.  Y.  51.)  The  only  paragraph  in 
which  the  testator  uses  the  words  "  heirs,  executors  and  ad- 
ministrators and  assigns,"  is  the  I7th.  He  had  made  eleven 
different  devises  and  bequests,  two  of  such  devises  being  to  his 
cousin,  Charles  Ritchie,  and  directed  the  cancellation  of  two 
notes  owned  by  him  if  not  paid  prior  to  his  death,  authorizing 
his  executor  to  release  and  discharge  their  makers,  and  then 
provided  that  if  any  bequests  or  gifts  made  by  him  lapsed  or 
failed  for  any  reason,  they  should  form  part  of  his  residuary 
estate  and  be  disposed  of  in  accordance  with  the  17th  paragraph 
of  his  will,  which  gave,  devised  and  bequeathed  the  same  to 
Charles  Ritchie.  If  he  had  stopped  here,  the  rule  adopted  by 
the  learned  surrogate  would  have  obtained,  but  he  went  further 
and  provided,  following  a  comma :  "  absolutely  and  in  fee  to 
his  heirs,  executors  and  administrators  and  assigns."  Had  he 
stopped  here,  perhaps  the  rule  contended  for  might  have  ob- 
tained, but  he  proceeds :  "  according  to  the  nature  of  the  prop- 
erty." These  last  words  are  without  meaning  and  wholly 
superfluous  if  it  was  the  intent  of  the  testator,  in  the  event  of 
the  residuary  legatee  predeceasing  him,  that  the  legacy  should 
lapse.     It  will  be  noted  that  the  residuary  bequest  and  devise 
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are  given  to  "  Charles  Ritchie  hereinbefore  named."  These 
words  are  followed  by  a  comma,  and  then  "  absolutely  and  in 
fee  to  his  heirs,"  etc.  I  think  it  was  the  intentioii  of  the  tes- 
tator that,  if  his  residuary  legatee  died  first,  his  heirs,  execu- 
tors and  administrators  should  take,  the  heirs  taking  the  real 
property  and  his  executor  or  administrator  the  personal,  for 
the  benefit  of  his  next  of  kin,  which  would  be,  in  the  language 
of  the  testator,  "  according  to  the  nature  of  the  property ;  "  and 
that  this  intention  is  also  indicated  by  the  fact  that,  having 
given  real  property  to  Charles  Ritchie  by  the  12  th  and  13th 
subdivisions  of  the  will,  without  naming  his  heirs,  executors  or 
administrators  or  any  other  successor  in  the  event  of  his  dying 
first,  he  provided  in  the  16th  paragraph  that  if  such  devises 
lapsed  or  failed  for  any  reason,  they  should  go  into  the  resid- 
uary estate  and  be  disposed  of  in  accordance  with  its  provisions. 

It  is  my  opinion  that  the  devise  and  l^acy  given  by  the 
17th  paragraph  of  the  will  did  not  lapse  on  the  death  of  Charles 
Eitchie,  but  that  under  its  provisions  his  heirs  take  the  real 
property  and  his  next  of  kin  the  net  personal  estate  of  the 
deceased. 

The  decree  and  order  of  the  Surrogate's  Court  of  Kings 
comity  must  be  reversed,  with  costs,  and  appellants'  motion 
granted,  with  ten  dollars  costs,  and  the  proceeding  remitted  to 
said  court  for  further  proceedings. 

Je>^ks,  p.  J.,  Thomas,  Stapleton  and  Putnam,  JJ., 
concurred. 

Decree  and  order  of  the  Surrogate's  Court  of  Kings  county 
reversed,  with  costs,  and  appellants'  motion  granted,  with  ten 
dollars  costs,  and  matter  remitted  to  said  court  for  further 
proceedings. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
Akthub  H.  Noeton  and  Oliver  B.  Kinney,  as  Executors, 
etc.,  of  Maky  Jane  Spence,  Deceased. 

Martha  Scott  Ferry  and  Others,  Residuary  Legatees,  Appel- 
lants; Trustees  of  Methodist  Episcopal  Church  and 
Others,  Respondents. 

{Supreme  Court,  App.  Div.,  Third  Department^  January  15,  1916.) 

Will — Bequest  to  Religious  and  Benevolent  Uses  Under  Sectton  12 
OF  Personal  Property  Law. 

A  provision  in  a  will  «:»  follows:  "  I  give,  devise  andi  bequeath  to  the 
Methodist  Epieoopal  Church  for  missionary  or  evangelistic  purposes  the 
sum  of  three  thousand  diollars  in  memory  of  my  father  and  motber,"  and 
others  named;  constitutes  a  "bequest  to  religious  *  *  *  or  benevo- 
lent usee,  within  the  meaning  of  section  12  of  the  Personal  Property 
Law,  and^  is  valid. 

Woodward  and  Howard,  JJ.,  dissented,  with  opinion. 

Appeal  by  Martha  Scott  Ferry  and  others,  residuary  lega- 
tees, from  so  much  of  a  decree  of  the  Surrogate's  Court  of  the 
county  of  Schuyler,  entered  in  the  office  of  said  Surrogate's 
Court  on  the  26th  day  of  May,  1913,  as  directs  the  executors 
herein  to  pay  to  the  trustees  of  the  Methodist  Episcopal  Church 
of  Cincinnati,  Ohio,  the  sum  of  $3,000  and  interest. 

George  G.  Reynolds,  for  the  appellants. 

Bertrand  W.  Nve  [George  M.  Velie  of  counsel],  for  the 
Trustees  of  Methodist  Episcopal  Church  and  Methodist  Episco- 
pal Church,  respondents. 

Frank  Johnson,  for  the  executors,  respondents. 
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Smith,  P.  J.  —  The  executors  of  the  will  of  Mary  Jane 
Spence,  of  Watkins,  N.  Y.,  deceased,  on  their  final  accounting 
asked  the  surrogate  to  construe  the  paragraph  of  the  said  will 
designated  as  "  Twenty  a."  This  paragraph  reads  as  follows : 
"  I  give,  devise  and  bequeath  to  the  Methodist  Episcopal  Church 
for  missionary  or  evangelistic  purposes  the  sum  of  three  thou- 
sand dollars  in  memory  of  my  father  and  mother,  Abraham 
and  Martha  Voak,  my  husband  Wm.  A.  Spence  and  my  brother 
Job  Voak,  deceased." 

The  learned  surrogate,  after  hearing  evidence  to  the  effect 
that  the  deceased  had  previously  been  a  member  of  the  local 
Methodist  church  at  Watkins,  and  that  she  and  her  family  had 
left  the  same  after  some  difficulty  with  other  members  of  that 
church,  and  had  affiliated  with  the  local  Presbyterian  church, 
decided  that  the  bequest  was  intended  for  the  Ohio  corporation 
known  as  "  Trustees  of  the  Methodist  Episcopal  Church,"  and 
which  appears  to  have  been  organized  for  the  purpose  of  taking 
property  in  trust  for  the  uses  of  the  Methodist  Episcopal  church 
at  large.  The  residuary  legatees  under  the  will  of  Mary  Jane 
Spence  appeal  from  this  part  of  the  decree. 

The  executors  do  not  here  appeal.  Only  the  residuary  lega- 
tees appeal,  and  their  appeal  cannot  be  sustained  unless  they 
have  been  aggrieved  by  the  decision.  If,  therefore,  the  wiH 
creates  a  valid  gift  which  may  be  enforced,  either  by  the 
"  Trustees  of  the  Methodist  Episcopal  Church,"  or  by  one  of 
their  missionary  societies,  or  by  the  court  itself,  this  judg- 
ment must  be  affirmed.  Under  subdivision  1  of  section  12  of 
the  Personal  Property  Law  (Consol.  Laws,  chap.  41 ;  Laws  of 
1909,  chap.  45)  it  is  provided:  "  No  gift,  grant  or  bequest  to 
religious,  educational,  charitable,  or  benevolent  uses,  which 
shall  in  other  respects  be  valid  under  the  laws  of  this  State, 
shall  be  deemed  invalid  by  reason  of  the  indefiniteness  or  uncer- 
tainty of  the  persons  designated  as  the  beneficiaries  thereunder 
in  the  instrument  creating  the  grant.      If  in  the  instrument 
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creating  such  a  gift,  grant  or  bequest  there  is  a  trustee  named 
to  execute  the  same,  the  legal  title  to  the  property  given,  granted 
or  bequeathed  for  such  purposes  shall  vest  in  such  trustee.  If 
no  person  be  named  as  trustee  then  the  title  to  such  property 
shall  vest  in  the  Supreme  Court."  That  this  is  a  bequest  to 
religious  and  benevolent  uses  cannot  be  questioned,  and  it  was 
the  purpose  of  this  statute  to  protect  and  validate  such  bequests. 
Upon  the  appeal  by  the  residuary  legatees  only  it  is  unnecessary 
for  us  to  determine  by  what  corporation  or  association  this 
bequest  shall  be  administered.  The  Methodist  missionary 
societies  are  content  that  the  money  should  go  to  the  respondent 
here,  as  also  is  the  Methodist  church  in  the  village  of  Watkins. 
In  fact  none  other  than  the  respondents  make  claim  to  these 
moneys,  except  these  residuary  l^atees,  whose  only  title  rests 
upon  the  absolute  invalidity  of  the  bequest.  The  judgment 
should,  therefore,  be  affirmed. 

All  concurred,  except  Woodward,  J.,  dissenting  in  opinion, 
in  which  Howard,  J.,  concurred. 

Woodward,  J.  (dissenting).  —  The  executors  of  the  will  of 
Mary  Jane  Spence,  deceased,  of  AVatkins,  X.  Y.,  on  their  final 
accounting,  asked  the  surrogate  to  construe  the  paragraph  of 
the  said  will  designated  as  "  Twenty  a."  This  paragraph  reads 
as  follows :  -"  I  give,  devise  and  bequeath  to  the  Methodist 
Episcopal  Church  for  missionary  or  evangelistic  purposes  the 
sum  of  three  thousand  dollars  in  memory  of  my  father  and 
mother,  Abraham  and  Martha  Voak,  my  husband  Wm.  A. 
Spence,  and  my  brother  Job  Voak,  deceased." 

The  learned  surrogate,  after  hearing  evidence  to  the  effect 
that  the  deceased  had  previously  been  a  member  of  the  local 
Methodist  church  in  Watkins,  and  that  she  and  her  family  had 
left  the  same  after  some  difficulty  with  other  members  of  that 
church,  and  had  affiliated  with  the  local  Presbyterian  church, 
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decided  that  the  bequest  was  intended  for  the  Ohio  corporation, 
known  as  the  "  Trustees  of  the  Methodist  Episcopal  Church/' 
and  which  appears  to  have  been  organized  for  the  purpose  of 
taking  property  in  trust  for  the  uses  of  the  Methodist  Episcopal 
church  at  large.  The  residuary  legatees  under  the  will  of 
Mary  Jane  Spence  appeal  from  this  part  of  the  decree. 

While  it  is  undoubtedly  true  that  a  mere  error  in  a  name  of 
a  legatee,  whether  individual  or.  corporate,  would  not  be  per- 
mitted to  defeat  the  purpose  of  a  testatrix  if  it  was  shown  by 
competent  evidence  who  was  in  fact  intended,  it  is  carrying 
this  rule  a  long  way  to  make  it  fit  the  facts  of  this  particular 
case.  There  is  not  a  line  of  evidence  in  the  record  to  show 
that  Mary  Jane  Spence  ever  knew  that  there  was  a  corpora- 
tion known  as  the  "  Trustees  of  the  Methodist  Episcopal 
Church ;  "  much  less  that  she  had  any  intention  of  making  a 
bequest  to  a  corporation  having  its  principal  place  of  business 
in  the  southern  part  of  Ohio,  more  than  500  miles  away  from 
her  home,  while  she  was  surrounded  by  local  churches  of  that 
denomination.  If  the  bequest  had  been  made  to  John  Smith, 
without  further  designation,  we  would  hardly  expect  any  one 
to  go  into  Hamilton  county,  O.,  to  find  John  Smith.  He 
would,  in  the  natural  course  of  events,  be  looked  for  in  the 
immediate  neighborhood  of  the  testatrix,  and  in  the  absence 
of  some  evidence  that  Mary  Jane  Spence  knew  of  this  Ohio 
corporation,  and  that  she  intended  to  make  a  gift  to  such  cor- 
poration by  the  name  of  the  Methodist  Episcopal  church,  the 
learned  surrogate  erred  in  decreeing  such  a  disposition  of  the 
funds  in  the  hands  of  her  executors. 

Assuming,  however,  that  there  was  ground  for  supposing 
that  the  testatrix  had  this  Ohio  corporation  in  mind,  and  that 
by  a  gift  to  the  Methodist  Episcopal  church  she  intended  to 
make  the  bequest  to  this  corporation,  there  is  still  the  difficulty 
that  this  corporation  is  not  shown  to  have  capacity  to  take  the 
property  for  the  purposes  to  which  the  testatrix  attempted  to 
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dedicate  it.     The  language  of  the  will  is  that  "  I  give    *    ♦   * 
to  the  Methodist  Episcopal  Church  for  missionary  or  evan- 
gelistic purposes  the  sum  of  three  thousand  dollars/'  etc     TVe 
have  here  a  direct  and  simple  gift  made  in  terms  that  exclude 
any  idea  of  a  trust ;  there  is  not  even  a  direction  to  invest  the 
principal  and  expend  the  income.    (Bird  v.  Merklee,  144  If .  Y. 
544,  549.)      It  is  not  to  be  doubted  that  such  a  gift,  made  to  a 
corporation  capable  of  taking  and  administering  the  gift,  is 
lawful;  the  fact  that  the  testatrix  has  designated  the  purpose 
for  which  the  bequest  must  be  used  does  not  indicate  a  desire 
upon  her  part  to  create  a  trust.     It  was  entirely  proper  for  her 
to  apply  her  boimty  to  the  whole  or  any  one  or  more  of  the 
various  purposes  for  which  a  corporation  was  authorized  to 
hold  property  (Bird  v.  Merklee,  supra),  but  a  gift  to  a  corpo- 
ration which  did  not  have  authority  to  take  for  the  purposes 
to  which  the  gift  was  limited  is  void.      (Fosdick  v.  Town  of 
Hempstead,  125  X.  Y.  581.)      In  the  present  case  the  charter 
of  the  Ohio  corporation  clearly  does  not  authorize  it  to  take 
and  administer   a  gift  for  "  missionary  or  evangelistic  pur- 
poses," whatever  these  may  mean.     It  is  limited  by  its  charter 
to  the  taking  and  holding  of  property  in  trust ;  it  has  no  original 
or  independent  powers  in  respect  to  such  property;  it  has  no 
defined  duties  or  powers  except  to  hold  property  in  the  capacity 
of   a   trustee   "  for   the   benefit   of   the   Methodist   Episcopal 
Church,"  clearly  referring  to  the  church  at  large,  and  it  has 
been  held  that  the  existence  of  the  church  proper  as  an  organized 
body  is  not  recognized  by  the  municipal  law.      (Baxter  v.  Mc- 
Donnell, 155  N.  Y.  83,  94,  95,  and  authorities  there  cited.) 
We  are  referred  to  no  statute  authorizing  the  incorporation  of 
the  church  at  large  (Baxter  v.  McDonnell,  supra)  y  and  clearly 
this  is  not  the  purpose  of  the  Ohio  corporation,  for,  as  we  have 
seen,  its  purposes  are  limited  to  performing  the  duties  of  a 
trustee  for  the  Methodist  Episcopal  church,  which,  as  Judge 
CooLEY  says  in  Hardin  v.  Baptist  Church  (51  Mich.  137),  "  is 
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not  incorporated  and  has  nothing  whatever  to  do  with  the  tempo- 
ralities." Being  the  trustee  of  the  Methodist  Episcopal  church, 
the  Ohio  corporation  cannot  be  the  Methodist  Episcopal  church, 
for  while  a  person  or  corporation  may  transform  himself  into  a 
trustee  for  another  he  cannot  be  a  trustee  for  himself.  (Wet- 
more  V.  Parker,  52  If.  Y.  450,  459.)  The  religious  corpora- 
tion and  the  church,  although  one  may  exist  within  the  pale  of 
the  other,  are  in  no  respect  corelative.  The  objects  and  interests 
of  the  one  are  moral  and  spiritual ;  the  other  deals  exclusively 
with  things  temporal  and  material.  Each  as  a  body  is  entirely 
independent  and  free  from  any  direct  control  or  interference  by 
the  other.  The  church,  by  the  nature  of  its  organization,  may 
be  entirely  independent  of  other  ecclesiastical  organizations ;  or 
may  be  a  subordinate  part  of  some  general  organization  or 
denomination  in  which  there  are  superior  ecclesiastical  tri- 
bunals, with  general  and  ultimate  power  of  control,  more  or 
less  complete,  in  some  superior  judicature,  over  the  whole  mem- 
bership of  the  general  organization.  (Baxter  v.  McDonnell, 
155  X.  Y.  83,  95,  and  authority  there  cited.)  This  is  clearly 
recognized  in  the  articles  of  incorporation  of  the  "  Trustees  of 
the  Methodist  Episcopal  Church,"  a  mere  corporate  name  for  a 
subordinate  religious  society,  for  it  is  provided  that  the  "  said 
board  of  trustees,  under  their  corporate  name,  shall  have  power 
to  take  and  hold  by  donation,  gift,  grant,  devise  or  otherwise, 
any  property,  real,  personal,  or  mixed,  in  any  State  in  the 
United  States,  in  behalf  of  and  for  the  benefit  of  the  Methodist 
Episcopal  Church,  and  the  same  to  manage,  grant,  convey,  lease 
or  otherwise  dispose  of,  and  to  execute  such  trust  or  trusts  as 
may  be  confided  to  said  corporation  —  the  whole  to  be  under 
the  supervision  of,  and  amenable  to,  the  General  Conference,'^ 
and  that  "  said  board  shall  also  be  deemed  competent  to  receive 
and  administer  any  special  benevolent  trust  in  behalf  of  the 
Church,  not  otherwise  provided  for  in  the  benevolent  societies 
16 
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now  existing  under  the  authority  or  by  the  sanction  of  the  Gen- 
eral Conference." 

It  is  clear  that  the  "  Trustees  of  the  Methodist  Episcopal 
'Church,"  an  Ohio  corporation,  has  no  power  or  authority  to 
4iccept  of  a  gift  for  its  own  use;  it  is  not  authorized  to  take 
money  to  be  used  for  "  missionary  or  evangelistic  purposes," 
and  the  testatrix  has  not  attempted  to  give  the  money  in  trust 
*'  in  behalf  of  and  for  the  benefit  of  the  Methodist  Episcopal 
Church."  She  says  she  gives  it  to  the  Methodist  Episcopal 
church  and  if  this  did  not  refer  to  the  local  Methodist  church, 
we  have  seen  that  the  Methodist  Episcopal  church  at  large  has 
no  legal  existence.  It  is  not  incorporated  and  has  no  power  to 
take  property  for  any  purpose.  If  the  bequest  had  been  made 
to  the  "  Trustees  of  the  Methodist  Episcopal  Church,"  and  had 
been  for  some  or  all  of  the  corporate  purposes  of  such  corpora- 
tion, there  could  have  been  no  question  about  its  validity  (Mat- 
ter of  Griffin,  167  N.  Y.  71,  78),  but  it  was  not  given  to  this 
corporation  by  its  name,  nor  has  that  corporation  any  power  or 
authority  to  receive  this  direct  gift,  even  if  properly  named, 
because  it  is  not  for  any  of  the  corporate  purposes  of  the 
"  Trustees  of  the  Methodist  Episcopal  Church,"  as  defined  in 
its  articles  of  incorporation.     (Matter  of  Griffin,  supra,  79.) 

Nor  is  this  case  one  coming  within  the  purview  of  chapter 
701  of  the  Laws  of  1893,*  where  it  might  be  held  that  this  gift 
should  not  fail  because  of  the  incapacity  of  the  "  Trustees  of 
the  Methodist  Episcopal  Church "  to  take  the  title,  for  the 
reason  that  the  attempted  gift  has  in  it  none  of  the  elements 
of .  a  trust,  and  the  statute  merely  provides  for  giving  effect 
to  uses  for  religious  purposes.  If  the  Methodist  Episcopal 
church  had  a  legal  existence,  and  the  gift  had  been  made 
to  the  *^  Trustees  of  the  Methodist  Episcopal  Church  "  for  the 


•  Now  Pers.  Prop.  Law  (Consol.  Laws^  chap.  41 ;  Laws  of  1909,  chap.  45), 
v§  12,  aa  amd. —  [Rep. 
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benefit  or  use  of  the  Methodist  Episcopal  church,  the  trust  or 
use  would  not  be  permitted  to  fail,  though  the  corporation 
named  was  without  power  to  act  as  such  trustee.  The  case 
would  be  treated  as  though  no  trustee  had  been  named,  and  the 
Supreme  Court  would  administer  the  trust.  (Matter  of  Griffin, 
supra.)  But  no  such  condition  exists;  the  testatrix  has  tried 
to  make  a  gift  to  a  body  which  has  no  power  to  take  either 
directly  or  as  a  beneficiary  of  a  trust.  At  most  it  is  a  gift 
for  a  cause  without  naming  any  person  or  body  as  cestui  que 
trust  who  is  to  be  the  recipient  of  the  benefit  sought  to  be  given. 
(Fralick  v.  Lyford,  107  App.  Div.  543,  546;  affd.,  without 
opinion,  187  N.  Y.  524.)  It  does  not  create  a  trust,  and  the 
statute  of  1893  provides  only  for  dealing  with  attempted  trusts. 
(Fralick  v.  Lyford,  supra,  546,  and  authorities  there  cited.) 
The  Ohio  corporation  is  without  authority  to  take  directly  for 
the  reasons  above  indicated;  it  is  not  named  as  a  trustee  for 
any  one  or  for  any  purpose  in  the  will  now  under  consideration 
(Fralick  v.  Lyford,  supra,  546),  and  the  Methodist  Episcopal 
church  being  an  unincorporated  voluntary  association  or  society 
is  incapable  of  taking  a  direct  bequest  to  it.  (White  v.  Howard, 
46  N.  T.  144;  Murray  v.  Miller,  178  id.  316.) 

While  the  above  discussion  leads  irresistibly  to  the  conclu- 
sion that  the  decree  of  the  learned  surrogate  is  founded  in 
error,  and  should  be  reversed,  it  may  be  proper  to  indicate  that 
in  the  discussion  I  have  not  intended  to  convey  the  impression 
that  any  local  Methodist  church  is  entitled  to  this  fund.  The 
intent  of  the  testatrix  to  make  a  gift  to  the  Methodist  Episcopal 
church  at  large  is  manifest.  Moreover  the  evidence  indicates 
that  she  would  not  be  likely  to  attempt  to  make  a  gift  to  the 
Methodist  church  of  Watkins,  from  which  she  had  withdrawn 
long  years  before  on  account  of  a  church  quarrel,  and  the  lan- 
guage of  the  gift,  limiting  it  to  "  missionary  or  evangelistic 
purposes  "  —  matters  not  within  the  purview  of  local  church 
congregations  as  a  rule,  though  often  made  use  of  as  agencies 
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in  the  collection  of  funds  f or^  such  purposes  —  unmistakably 
evidences  the  purpose  of  the  testatrix  to  give  to  the  church,  as 
distinguished  from  the  religious  corporation  having  control  of 
the  temporalities  of  the  local  church  congregation.  There  is 
in  this  State  no  such  thing  as  an  ecclesiastical  corporation. 
(Robertson  v.  Bullions,  11  N.  Y.  243;  Petty  v.  Tooker,  21  id. 
267;  Gram  v.  Prussia,  etc.,  German  Society,  36  id.  161.) 
"  Corporations  formed  under  the  3d  section  of  the  act  of  1813,* 
have  no  denominational  character,  nor  can  such  a  character 
be  in  any  manner  engrafted  upon  them.  That  portion  of  the 
members  organized  into  a  separate  body  called  the  church,  may 
belong  to  a  peculiar  denomination,  but  it  has  no  power  to  im- 
press its  distinctive  character  upon  the  corporation.''  (Petty 
V.  Tooker,  supra.)  There  being  no  such  thing  as  an  ecclesiasti- 
cal corporation,  it  follows  that  a  gift  to  the  corporate  body 
known  as  the  Methodist  Episcopal  Church  of  Watkins,  for 
instance,  would  not  be  a  gift  to  the  Methodist  Episcopal  church 
in  its  spiritual  or  general  sense,  but  would  be  a  gift  to  the 
particular  congregation  which  might,  at  will,  change  the  form 
of  its  worship.  Indeed  it  has  been  held  that  the  trustees  of  a 
religious  corporation  in  this  State  cannot  receive  a  trust  limited 
to  the  support  of  a  particular  faith,  or  a  particular  class  of 
doctrines,  for  the  reason  that  it  is  inconsistent  with  those  pro- 
visions of  the  statutes  which  give  to  the  majority  of  the  corpora- 
tion, without  regard  to  their  religious  tenets,  the  entire  control 
over  the  revenues  of  the  corporation.  (Gram  v.  Prussia,  etc., 
German  Society,  36  ]S^.  Y.  161,  165.)  A  gift  to  the  Methodist 
Episcopal  church  generally  could  not  be  carried  out  in  the 
spirit  of  the  testatrix's  purpose  by.  turning  it  over  to  a  lay  cor- 
poration thus  organized  and  constituted,  even  though  its  coi^ 
porate  name  should  correspond  with  that  used  in  the  will.  If 
she  had  intended  to  give  to  the  Methodist  Episcopal  church  of 


•  See  R.  L.  of  1813,  chap.  60,  §  3.— [Rkp. 
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Watldns  it  was  very  easy  to  indicate  the  intent,  and  the  fact 
that  she  did  not  mention  Watkins  in  connection  with  the  desig- 
nation, with  the  evidence  in  this  case,  makes  it  very  certain 
that  she  did  not  intend  to  do  anything  for  the  local  congr^ation 
with  which  she  had  quarreled  back  in  1867,  and  which  had 
induced  her  to  affiliate  with  the  Presbyterian  church  in  Watkins 
during  the  remainder  of  her  lifetime. 

The  intent  of  the  testatrix  should,  of  course,  govern  in  so 
far  as  that  intent  is  in  harmony  with  the  law,  and  she  should 
not  be  compelled  to  contribute  to  the  local  Methodist  church 
in  Watkins  where  that  was  clearly  not  her  purpose.  There 
being  no  body  in  existence  by  the  name  of  the  Methodist 
Episcopal  church  which  had  legal  capacity  to. take  the  gift  it 
follows  that  the  decree  of  the  surrogate  is  erroneous  and  it 
should  be  reversed. 

HowABB,  J.,  concurred. 

Decree  affirmed,  with  costs. 


In  the  Matter  of  the  Accounting  of  The  FABMBits'  Loan  and 
Trust  Company,  as  Substituted  Trustee  under  the  Will  of 
Valentine  Mott,  Deceased. 

De  Lancet  K.  Jay,  as  Special  Guardian  of  John  J.  Boyd  et  al., 
Appellant;  Fannie  Van  Schaick,  Respondent.  | 

{Court  of  Appeals,  December,  1914.) 

Will — Gut  of  Remaiitdeb  to  Issue  of  Benefioiabt  of  Life  Estate — 
WoBD  '*  Issue  **  Held  to  Include  Dbscisndants  Taking  bt  Repbesenta- 
TicfB  OB  Feb  Stibpes. 

1.  It  ifi  the  rule,  in  cofostniing  the  provimons  of  a  will,  that  the  word  j 

"iaene"   is  not  confined  to  children  but  includes  descendants  in  any 
degree,  'ankne  some  other  meaning  is  given  to  it  by  the  context,  and  sucb 
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other  meaDing  will  not  readily  be  given^  if  the  result  would  be  to  divert 
the  gift  from  the  direct  line  of  deacent. 

2.  Testator  after  giving  his  residuary  estate  to  his  wife  for  life  directed 
that  upon  her  death  the  estate  should  be  divided  into  nine  equal  parts, 
one-ninth  to  each  of  his  Seven  surviving  children,  and  two-ninths  in 
trust  for  a  granddaughter  and  a  grandson  and,  then  provided :  "  In  case 
of  the  death  of  either  of  n»y  children  before  the  division  of  my  estate,  I 
give,  devise  and  bequeath  what  would  have  been  his  or  her  share,  if  liv- 
ing, to  his  or  her  issue,  if  any,  Such  issue  to  take  equally  what  would 
have  been  the  parent's  share.  If  no  issue,  then  I  give,  desive  and  be- 
queath such  ninth  part  to  my  surviving  children  and  the  issue  of  thoee 
deceased."  After  directing  the  investment  of  the  two-ninths  given  in 
trust  and  the  payment  of  the  income  therefrom  to  the  beneficiaries 
thereof  during  their  respective  lives,  testator  further  provided:  "Upon 
the  death  of  either,  I  give,  devise  and  bequeath  his  or  her  share  to  hia 
or  her  issue,  if  any.  If  there  be  no  issue,  then  to  my  surviving  children 
and  the  issue  of  those  deceased.''  The  cestui  que  trust  of  one  of  the  two 
trusts  died  leaving  two  daughters  and  four  grandchildren,  one,  the  child 
of  one  daughter,  and  tiiree,  the  children  of  the  other  daughter.  Hdd, 
upon  ezanoination  of  the  provisions  of  the  will  and  codicil,  that  since  the 
will  gave  the  share  of  such  deceased  beneficiary  to  her  "  issue,**  the  word 
.  as  used  by  testator  is  not  limited  to  children  but  was  used  in  the  sense 
of  descendants  taking  by  representation,  or  per  stirpes,  and,  hence,  that 
the  trust  fund  in  question  should  be  divided  between  the  descendants 
of  the  deceased  cestui  que  trust,  per  stirpes,  and  not  per  capita. 
Matter  of  Farmers'  Loan  k  Trust  Ck>.,  163:  App.  Div.  &33,  modified. 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  first  judicial  department,  entered  July  10, 
1914,  reversing  so  much  of  a  decree  of  the  New  York  County 
Surrogate's  Court  as  construed  the  fifth  clause  of  the  will  of 
Valentine  Mott,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  Wickham  Hoffman  for  appellant.  The  primary 
legal  significance  of  the  word  "  issue  "  is  descendants  of  what- 
ever degree  of  descent.  (Seitz  v.  Faversham,  205  N.  T.  197; 
Schmidt  v.  Jewett,  195  N.  Y.  486 ;  Matter  of  Bauerdorf,  77 
Misc.  Rep.  656;  Drake  v.  Drake,  134  K  Y.  220;  Soper  v. 
Brown,  136  *N.  Y.  244 ;  Boss  v.  Boss,  20  Beav.  645.)     The  con- 
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text  of  this  will  and  codicil  clearly  show  the  testator  intended  to 
use  the  word  "  issue  "  in  question  in  its  usual  legal  sense  of 
"  descendants,"  and  there  is  nothing  from  which  an  intention 
can  be  found  to  limit  its  significance  to  "  children."  (Drake 
V.  Drake,  134  N.  Y.  223.)  An  intention  to  limit  the  significance 
of  the  word  "  issue  "  to  children,  in  the  fifth  paragraph  of  the* 
will,  cannot  be  found  from  the  fourth  paragraph  of  the  wilL 
(United  States  Trust  Co.  v.  Tobias,  21  Abb.  [N.  C]  392 ;  Drake 
V.  Drake,  134  N.  Y.  226;  Harrison  v.  McAdam,  38  Misc.  Rep. 
18 ;  Jacfcson  v.  Jackson,  153  Mass.  374;  Rasquin  v.  Hamersley, 
152  App.  Div.  522;  Morron  v.  McMahon,  35  Misc.  Rep.  348.) 

Henry  A.  Uterhart  for  respondent.  The  testator  used  the 
word  "  issue  "  throughout  his  will  in  the  sense  of  children.. 
(Chwatal  v.  Schreiner,  148  N.  Y.  683 ;  Palmer  v.  Horn,  84  N. 
Y.  516 ;  Palmer  v.  Dunham,  125  N.  Y.  68 ;  Soper  v.  Brown,  136; 
N.  Y.  244 ;  Murray  v.  Bronson,  1  Dem.  217 ;  Daly  v.  Greenberg,. 
69  Hun,  228 ;  Emmet  v.  Emmet,  67  App.  Div.  183 ;  Matter  of 
Tenney,  104  App.  Div.  290 ;  Rasquin  v.  Hamersley,  152  App. 
Div.  522,  208  N.  Y.  630;  Edwards  v.  Edwards,  12  Beav.  97.) 

Cakdozo,  J.  —  This  case  involves  the  construction  of  the  will 
of  Valentine  Mott.  He  died  in  1865,  leaving  a  will  and  codiciL 
He  gave  his  residuary  estate  to  his  wife  for  life.  On  her  death 
he  directed  that  the  estate  be  sold  and  divided.  We  are  con- 
cerned at  this  time  with  the  distribution  of  the  ninth  part  which 
he  directed  should  be  held  in  trust  for  his  granddaughter,  Fanny 
Mott.  In  the  fourth  subdivision  of  his  will  he  said :  "  I  give, 
devise  and  bequeath  one-ninth  part  of  the  proceeds  of  such  sale 
to  each  of  my  surviving  children,  and  one-ninth  part  of  such 
proceeds  to  Isaac  Bell,  Jr.,  in  trust  for  Fanny  Mott,  daughter  of 
my  son,  Valentine  Mott,  deceased,  and  one-ninth  part  of  such- 
proceeds  to  Isaac  Bell,  Jr.,  in  trust  for  Valentine  A.  Blacque,. 
son  of  my  daughter,  Olivia,  deceased."     In  the  same  subdivision 
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he  said :  "  In  case  of  the  death  of  either  of  my  children  before 
the  division  of  my  estate,  I  give,  devise  and  bequeath  what  would 
have  been  his  or  her  share,  if  living,  to  his  or  her  issue,  if  any, 
such  issue  to  take  equally  what  would  have  been  the  parent's 
share.  If  no  issue,  then  I  give,  devise  and  bequeath  such  ninth 
part  to  my  surviving  children  and  the  issue  of  those  deceased." 
By  the  fifth  subdivision  of  the  will  he  amplified  the  statement  of 
his  purpose  in  respect  of  the  two  shares  which  the  preceding  sub- 
division had  already  placed  in  trust.  "  The  two  several  ninth 
portions  of  my  estate  devised  to  Isaac  Bell,  Jr.,  for  my  grandson, 
Valentine  A.  Blacque,  and  my  granddaughter,  Fanny  Mott,  re- 
spectively, I  hereby  declare  to  be  upon  the  trust  following:  to 
invest  such  several  ninth  parts  on  bond  and  mortgage  in  City 
and  State  stocks  or  in  other  safe  securities,  and  to  collect,  and 
after  the  majority  of  each  to  pay  to  each  of  them  the  net  income 
of  his  or  her  respective  share  during  his  or  her  life.  Upon  the 
death  of  either  I  give,  devise  and  bequeath  his  or  her  share  to  his 
or  her  issue,  if  any.  If  there  be  no  issue,  then  to  my  surviving 
children  and  the  issue  of  those  deceased." 

The  granddaughter,  Fanny  Mott,  afterwards  became  Fanny 
Mott  Campbell.  She  died  in  1912,  leaving  two  daughters, 
Fanny  Van  Schaick  and  Lillie  C.  Boyd,  and  four  grandchildren. 
One  of  these  grandchildren  is  the  child  of  Mrs.  Van  Schaick. 
Three  of  them  are  the  children  of  Mrs.  Boyd.  The  will  gave 
this  share  of  the  estate,  on  the  death  of  Mrs.  Campbell,  to  her 
"  issue;  "  and  the  meaning  of  that  term  as  here  used  is  the  ques- 
tion for  decision. 

The  surrogate  held  that  the  word  issue  meant  descendants; 
that  it  was  not  limited  to  children ;  and  that  the  division  must 
be  made  per  capita  among  the  descendants  of  every  degree.  In 
that  view,  the  two  children  of  Mrs.  Campbell,  and  the  four  grand- 
children, were  entitled,  each  of  them,  to  one-sixth  of  the  share  in 
question.  The  Appellate  Division  held  that  tKe  word  issue  was 
used  in  this  will  as  synonymous  with  children;  and  hence  that 


MATTEK  OF  FARMERS'  LOAN  AND  TRUST  CO.  249 

the  two  children  of  Mrs.  Campbell  were  entitled,  each  of  them, 
to  a  half,  and  that  the  grandchildren  were  excluded.  This  con- 
struction is  established,  not  only  by  the  opinion  of  the  Appellate 
Division,  but  also  by  its  order,  which  adjudges  "  that  the  word 
^  issue  '  as  used  in  that  portion  of  the  fifth  clause  of  the  will  of 
Valentine  Mott,  deceased,  reading  *  upon  the  death  of  either,  I 
give,  devise  and  bequeath  his  or  her  share  to  his  or  her  issue,  if 
any,'  be  accorded  the  construction  contended  for  by  appellant, 
and  was  used  by  the  testator  in  the  sense  of  children." 

We  agree  with  the  learned  surrogate  that  the  word  issue  was 
intended  to  include  descendants;  but  we  do  not  share  his  view 
that  the  gift  was  to  be  made  per  capita,  with  the  result  that  chil- 
dren would  take  concurrently  with  their  living  parents.  (Soper 
V.  Brown,  136  N.  Y.  244,  250.)  We  think  that  the  will  reveals 
a  purpose  that  the  issue  should  take  per  stirpes.  This  construc- 
tion leads  us  to  the  same  result  that  was  reached  at  the  Appellate 
Division,  but  by  a  different  path.  The  difference,  though  not 
important  in  its  consequences  here,  may  be  important  when  the 
case  is  cited  as  a  precedent  hereafter. 

The  rule  is  that  unless  some  other  meaning  is  given  to  it  by 
the  context,  the  word  issue  is  not  confined  to  children,  but  in- 
cludes descendants  in  any  d^ree.  (Schmidt  v.  Jewett,  195 
N.  Y.  486.)  Another  meaning  will  not  readily  be  given  if  the 
result  would  be  to  divert  the  gift  from  the  direct  line  of  descent. 
Where  there  is  a  gift  to  a  child  or  grandchild  for  life,  and  over 
on  the  death  of  such  child  or  grandchild  in  default  of  issue,  the 
courts  have  held  it  to  be  "  an  unnatural  construction  which 
would  exclude  all  but  the  immediate  children  of  the  first  taker, 
in  favor  of  the  other  branches  of  the  family.  The  reasonable 
construction  in  such  cases  is  that  the  gift  over  was  intended  to 
take  effect  only  on  the  extinction  of  the  line  of  descent  from  the 
first  taker."  (Soper  v.  Brown,  136  N.  Y.  244,  251.)  This 
testator  provided  that  in  case  of  the  death  of  his  children  before 
the  wife's  life  estate  had  terminated,  their  issue  should  take 
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their  share,  and  only  in  default  of  issue  was  there  a  gift  to 
others.  To  say  that  by  the  gift  to  issue  he  meant  children,  but 
not  grandchildren,  is  to  impute  to  him  a  purpose  to  disinherit 
one  branch  of  descent  to  the  enrichment  of  another.  There  is 
nothing  in  this  will  to  justify  us  in  deviating  from  the  settled 
rule  that  a  construction  leading  to  such  consequences  ought  gen- 
erally to  be  avoided.  (Soper  v.  Brown,  supra,  at  p.  251; 
Matter  of  Brown,  93  N.  Y.  295.)  On  the  contrary  this  testator 
seems  to  have  used  the  words  children  and  issue,  not  at  all  as 
synonymous,  but  with  accurate  discrimination.  We  see  this  in 
many  provisions,  and  notably  in  the  codicil  where  he  says: 
"  Wherever  the  words  child,  children  or  issue,  are  used  in  my 
will,  or  in  this  codicil,  I  declare  the  same  to  mean  lawful  child, 
lawful  children  and  lawful  issue."  We  have  no  right  to  ascribe 
to  the  word  issue  a  meaning  less  inclusive  than  its  primary 
meaning  of  descendants  in  the  absence  of  some  tokens  of  a  pur- 
pose that  its  application  should  be  restricted.  We  do  not  find 
that  such  a  purpose  is  revealed  in  this  will. 

We  are  thus  brought  to  a  consideration  of  the  question 
whether  the  gift  to  the  issue  of  Mrs.  Campbell  was  one  per 
capita  or  per  stirpes.  If  it  was  per  capita,  children  and  grand- 
children take  concurrently.  If  it  was  per  stirpes,  they  take  by 
representation.  (Jackson  v.  Jackson,  153  Mass.  374,  376; 
Matter  of  Bauerdorf ,  77  Misc.  Rep.  654 ;  Matter  of  U.  S.  Trust 
Co.,  36  Misc.  Rep.  378;  Coulden  v.  Coulden,  L.  R  [1908]  1 
Ch.  320,  326.)  We  think  that  it  may  fairly  be  gathered  from 
the  context  that  the  gift  was  to  be  per  stirpes.  The  presump- 
tion in  this  state  favors  a  per  capita  distribution  (Schmidt  v. 
Jewett,  supra;  Bisson  v.  West  Shore  R.  R.  Co.,  143  N.  Y.  125), 
but  the  presumption  yields  to  "  a  very  faint  glimpse  of  a  differ- 
ent intention."  (Ferrer  v.  Pyne,  81  N.  Y.  281,  284;  Vincent 
V.  Newhouse,  83  N.  Y.  505,  513 ;  Bisson  v.  West  Shore  R  R. 
Co.,  supra,)  To  determine  the  meaning  of  the  word  issue  in 
the  fifth  subdivision  of  the  will,  we  must  read  the  latter  sub- 
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division  in  connection  with  the  fourth.  The  first  use  of  the 
word  issue,  we  find  in  the  provision :  "  in  case  of  the  death  of 
either  of  my  children  before  the  division  of  my  estate,  I  give, 
devise  and  bequeath  what  would  have  been  his  or  her  share,  if 
living,  to  his  or  her  issue,  if  any,  such  issue  to  take  equally  what 
would  have  been  the  parent's  share."  The  fair  meaning  of 
this  provision  is  that  the  issue  are  to  take  by  right  of  representa- 
tion. That  construction  is  not  precluded  by  the  direction  that 
they  shall  take  equally.  The  word  "  equally,"  standing  by 
itself,  imports  a  division  per  capita,  but  it  may  get  another 
meaning  from  the  context.  Another  meaning  is  given  to  it 
here  by  the  direction  that  the  issue  shall  take  their  parent's 
share.  (Barstow  v.  Goodwin,  2  Bradf.  413.)  Equality  of 
division  is  to  be  preserved,  but  only  within  the  limits  consistent 
with  a  division  per  stirpes.  (Barstow  v.  Goodwin,  supra; 
Jackson  v.  Jackson,  153  Mass.  374 ;  Coates  v.  Burton,  191  Mass. 
180.)  We  are  referred  to  cases  in  which  it  is  suggested  that  the 
word  "  issue  "  should  be  restricted  to  children  when  used  in 
antithesis  to  the  word  "  parent."  (Sibley  v.  Perry,  7  Ves.  522 ; 
Drake  v.  Drake,  134  N.  Y.  220,  225.)  That  is  not  a  rule  of 
construction.  It  is  merely  one  consideration  to  be  weighed  with 
others  in  an  estimate  of  a  testator's  meaning.  (Ralph  v.  Car- 
rick,  L.  R.  [11  Ch.  D.]  873;  Matter  of  Birks,  L.  R.  [1900] 
1  Ch.  417,  419.)  Sometimes  the  word  issue  may  take  its  color 
from  the  word  parent,  and  refer  to  children.  Sometimes  the 
word  parent  may  take  its  color  from  the  word  issue,  and  refer 
to  all  who  may  occupy  the  position  of  parent  throughout  the  line 
of  succession.  (Jackson  v.  Jackson,  supra;  Ross  v.  Ross,  20 
Beav.  645 ;  Robinson  v.  Sykes,  23  Beav.  40 ;  Matter  of  Embury, 
109  L.  T.  511;  Barstow  v.  Qt)odvdn,  supra.)  Having  in  view 
the  rule  that  favors  the  keeping  of  the  gift  within  the  primary 
line  of  descent,  we  think  that  by  the  gift  to  issue  in  the  fourth 
subdivision  of  the  will,  there  was  intended  a  gift  to  descendants 
per  stirpes. 
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If  that  is  the  meaning  of  the  word  issue  as  used  in  that  sub- 
division, we  may  fairly  hold  that  it  did  not  lose  that  meaning 
and  take  on  another  one  in  the  next  subdivision.    (Ross  v.  Ross, 
supra;  Matter  of  Birks,  supra.)     We  must  keep  in  mind  the 
unity  of  scheme  that  binds  these  subdivisions  together.     The 
fifth  subdivision  merely  amplifies  and  develops  a  gift  which 
takes  its  origin  in  the  fourth.     The  trusts  affecting  two-ninths 
of  the  estate  are  established  in  one  clause;  the  description  of 
them  is  resumed,  and  they  are  made  precise  and  definite,  in  an- 
other.    This  cohesion  of  plan  must  have  tended  to  impress  the 
testator  with  the  belief  that  after  defining  his  use  of  the  word 
issue  in  one  paragraph,  it  was  needless  to  repeat  the  definition 
in  the  next.    In  all  likelihood  it  never  occurred  to  him  that  the 
need  of  such  repetition  would  ever  suggest  itself  to  any  one. 
He  knew  that  the  property  disposed  of  in  the  fifth  subdivision 
represented  the  shares  of  two  deceased  children,  a  son,  Valen- 
tine, and  a  daughter,  Olivia.    He  knew  that  if  these  children, 
instead  of  dying  before  the  making  of  the  will,  had  died  after- 
wards, but  before  the  division  of  the  estate  or  even  before  the 
testator,  the  fourth  subdivision  would  give  their  shares  to  their 
descendants  in  any  degree  and  give  it  per  stirpes.    It  is  incred- 
ible that  he  contemplated  a  stirpital  division  among  issue  of 
children  who  died  before  him,  but  after  the  making  of  the  will, 
and  a  per  capita  division  among  the  issue  of  those  children  who 
died  before  him  and  before  the  making  of  the  wiU.    A  rule  which 
yields  so  readily  as  the  one  that  presumes  a  per  capita  division, 
must  give  way  where  adherence  to  it  involves  a  discrimination 
so  unreasonable.     A  case  closely  parallel  is  Dexter  v.  Inches 
(147  Mass.  324).     There  a  testator  gave  his  estate  in  equal 
shares  to  eight  children,  and  provided  that,  in  case  of  the  decease 
of  either,  leaving  issue,  before  receiving  a  share,  "  such  issue 
shall  represent  and  take  the  parent's  share."    Seven  of  the  chil- 
dren wece  to  take  their  shares  outright,  but  the  share  of  one  son 
was  put  in  trust,  such  share  to  go  at  his  decease,  if  he  left  no 
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widow,  to  his  "  issue,"  without  more.  The  son  died  leaving  no 
widow,  but  leaving  three  children,  and  also  grandchildren.  The 
court  held  that  the  gift  to  issue  after  the  death  of  the  son,  though 
not  stated  to  be  to  them  by  right  of  representation,  must  be  held 
to  have  the  same  meaning  as  the  gift  to  issue,  where  the  son  died 
before  the  testator,  and  hence  that  the  issue  took  per  stirpes. 
Holmes,  J.,  who  wrote  for  the  court,  said :     "  Undoubtedly 

*  issue '  may  mean,  and  in  this  clause  does  mean,  more  than 
children.  If  one  child  of  Charles  had  died  at  any  time  leaving 
children  living  at  Charles'  death,  we  will  assume  that  they  would 
not  have  been  excluded.  (See  Ealph  v.  Carrick,  L.  E.  [11  Ch. 
D.]  873,  882.)  But  *  issue  '  is  a  word  which  lends  itself  very 
easily  to  the  expression  of  representation.  (Eoss  v.  Eoss,  20 
Beav.  645;  Eobinson  v.  Sykes,  23  Beav.  40,  51 ;  In  re  Orton's 
Trust,  L.  E.  [3  Eq.]  375,  380.)  The  issue  of  Charles  would 
have  taken  by  way  of  representation  in  one  event.  If  Charles 
had  died  '  before  the  receipt  of  his  share,'  his  issue  would  have 

*  represented  '  him  by  the  words  of  the  will.  There  is  no  reason 
for  issue  (the  same  word)  taking  the  same  sum  otherwise  than 
by  way  of  representation  in  the  other  event,  which  has  happened. 
If  the  context  of  the  clause  which  we  have  to  construe  does  not 
of  itself  show  clearly  in  what  sense  the  testator  used  the  word, 
the  alternative  limitation  makes  it  plain.  We  are  of  opinion 
that  the  word  *  issue,'  as  here  used,  means  descendants  taking 
by  way  of  representation."  We  think  the  same  considerations 
are  applicable  to  the  will  before  us.  It  is  true  that  the  courts  of 
Massachusetts,  unlike  the  courts  of  this  State,  have  at  times 
construed  a  gift  to  issue  as  importing  a  division  per  stirpes, 
even  without  language  suggestive  of  that  intent,  but  the  courts 
of  both  States  agree  in  holding  that  the  per  capita  rule  will  yield 
to  slight  indications  of  another  meaning  (Ferrer  v.  Pyne, 
supra)  y  and  we  think  that  such  indications  are  present  here. 

The  order  of  the  Appellate  Division  should  be  modified  by 
striking  therefrom  the  provision  that  the  word  "  issue,"  as  used 
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in  the  fifth  clause  of  the  will  of  Valentine  Mott,  was  used  by  the 
testator  in  the  sense  of  children,  and  by  substituting  a  provision 
that  it  was  used  in  the  sense  of  descendants  taking  by  represen- 
tation or  per  stirpes,  and  as  so  modified  the  order  should  be 
affirmed,  with  costs  to  both  parties  payable  out  of  the  estate. 

WiLLABD     BaKTLETT,     Ch.     J.,     HiSCOCK,     ChASE,     COLLiy, 

HoGAN  and  Miller,  J  J.,  concur. 
Ordered  accoringly. 


In  the  Matter  of  the  Accounting  of  Henry  R.  C.  Watson, 
as  Surviving  Executor  and  Trustee  under  the  Will  of  Wil- 
liam Watsox,  Decreased,  Appellant. 

Elizabeth    T.    Watson    et   al.,    as    Executors    of   Willl^m 

Watson,  Deceased,  Respondents. 

{Court  of  Appeals,  December  l,  1914.) 

Will — Pbovisions  fob  Tbust — Advancements — When  Intebest  Pbopeelt 
Chaboed  Against  Sums  Advanced  to  Benefioiabies,  Who  Webe  Also 
Tbustees  of  the  Estate. 

Testator,  who  left  him  surviving  four  sons  and  &ve  daughters,  a(h 
pointed  all  four  sons  executors  and  tnistees  and  gave  Ms  residuaiy 
estate  to  tihem,  in  trust,  to  sell  and  convert  into  money,  which  was  to  be 
divided  into  as  many  equal  shares  as  there  were  children  survivii^.  The 
shares  of  the  daughters  were  to  be  held  in  trust  and  the  income  thereof 
paid  to  them  during  their  respective  lives.  The  sons'  shares  were  also 
to  be  held  in  trust,  but  onenhalf  of  the  fund  for  each  wad  to  be  paid  him 
when  he  attained  the  age  of  twenty-five  years,  the  remainder  to  he  held 
,in  trust  during  their  respective  lives.  At  testator's  death  three  of  the 
sons,  who  were  twenty-five  years  of  age,  were  each  paid  one-half  of  the 
principal  of  his  share  ad  nearly  as  the  value  thereof  could  then  be  esti- 
mated. Part  of  the  land  ])eing  of  great  prospective  value  had  not  been 
sold  and  under  the  authority  vested  in  them-  by  the  will  the  trustees 
were  holding  it  until  that  value  could  be  realized.    In  order  to  equalise 
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the  income  and  prevent  injustice  to  any  of  the  legatees  by  an  erroneouB 
estimate  of  the  value  of  the  shared,  the  8onj»  were  oharged  interest  on 
the  sums  advanced  to  them,  which  was  added  to  the  other  income  earned 
by  the  estate  and  divided  equally  between  the  nine  legatees.  On  four 
separate  accountings,  the  accounts  of  the  trustees  were  legally  approved, 
on  Some  of  them  under  objection  as  to  the  charge  of  interest  by  the 
representatives  of  the  estate  of  one  of  the  sons  and  trustees,  who  had 
died,  and  they  continued  to  charge  interest  on  the  advances  to  themselves. 
Tibe  present  accounting  is  the  fifth  and  covers  the  period  since  1908. 
The  land  held  by  the  trustees  has  now  been  sold  with  an  increase  of  the 
estate  in  a  laiige  amount.  The  representatives  of  the  deceased  son  and 
trustee  have  again  objected  to  the  charge  of  intere&t  on  the  advances 
made  to  such  trustee.  The  objection  was  sustained  and  the  decree 
affirmed  by  the  Appellate  Division.  Held,  error;  that  the  objection 
should  have  been  overruled  and  the  account  approved;  tiiat  interest  on 
the  advances  for  the  common  use  of  the  nine  ahareft  was  an  appropriate 
method  of  adjusting  the  inequality  that  would  otherwise  have  resulted 
from  the  exercise  by  t2ie  trustees  of  their  trust  powers  for  their  private 
benefit;  that  the  chaige  in  controversy  doeft  not  depend  for  its  validity 
either  upon  contract  or  upon  any  legal  default;  and  that  it  is  a  recogni- 
tion of  the  equitable  obligation  of  trustees  when  distributing  a  trust 
estate  for  their  own  benefit  so  to  deal  with  it  as  to  do  equal  justice  to 
all  the  beneficiaries. 
Matter  of  Watson,  163  App.  Div.  656,  reversed. 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  second  judicial  depaprtment,  entered  July 
31,  1914,  which  affirmed  so  much  of  a  decree  of  the  Westchester 
County  Surrogate's  Court  as  sustained  an  objection  to  the  ac- 
counts of  Henry  K.  C.  Watson,  as  surviving  executor  and  trus- 
tee under  the  will  of  William  Watson,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

James  J.  Allen  for  appellant.  The  decree  dated  July  14, 
1913,  rendered  on  the  third  accounting  was  res  adjudicata  that 
at  the  date  thereof  William  had  received  in  excess  of  his  realized 
share  about  $36,000 ;  that  such  excess  was  in  the  nature  of  an 
"  advance  ''  and  not  a  payment  to  which  he  was  absolutely  en- 
titled, and  the  decree  is  conclusive  as  to  the  right  and  the  duty 
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of  the  trustees  to  charge  interest  on  such  part  of  the  excess  of 
such  advances  over  his  realized  share  as  might  still  remain  un- 
liquidated during  the  present  accounting  period.  (Legendre  v. 
Scottish  Ins.  Co.,  183  X.  Y.  392;  House  v.  Lockwood,  137  N. 
Y.  259;  Matter  of  Willetts,  112  X.  Y.  289;  Matter  of  Garth, 
10  App.  Div.  100 ;  Kager  v.  Brenneman,  47  App.  Div.  63 ;  165 
X.  Y.  674;  Bowditch  v.  Ajrault,  138  X.  Y.  222;  Matter  of 
Hoyt,  160  X.  Y.  607;  Rudd  v.  Cornell,  171  X.  Y.  114.) 

Edward  W.  Davidson  for  respondents.  The  payments  of 
$130,000  to  each  of  the  sons  of  testator  were  payments  on  ac- 
count of  their  shares  of  the  estate,  to  which  they  were  absolutely 
entitled,  and  were  not  loans  to  them  by  the  trustees.  (Matter 
of  Trustees,  etc.,  137  App.  Div.  98;  House  v.  Lockwood,  137 
X.  Y.  259.)  The  decree  upon  the  third  accounting  did  not 
adjudicate  the  nature  of  the  payments,  nor  is  it  in  any  way 
binding  or  conclusive  upon  the  question  now  before  this  court 
(Rudd  V.  Cornell,  171  X.  Y.  114;  Matter  of  Hunt,  160  X.  Y. 
618;  Bowditch  v.  Ayrault,  138  X.  Y.  222;  Matter  of  Hamin, 
142  App.  Div.  442 ;  Kirk  v.  McCann,  117  App.  Div.  59 ;  Matter 
of  Elting,  93  App.  Div.  516;  Code  Civ.  Pro.  §  2742;  Chase  v. 
Ewing,  51  Barb.  597.) 

Cardozo,  J.  —  William  Watson,  the  elder,  died  in  1877, 
leaving  a  will  and  codicil.  He  was  survived  by  nine  children, 
four  sons  and  five  daughters.  All  four  sons  were  appointed 
executors  and  trustees.  They  were  directed  by  the  will  to  sell 
and  convert  into  money  the  entire  residuary  estate.  The  pro- 
ceeds were  to  be  divided  into  as  many  equal  shares  as  there  were 
children  surviving.  The  daughters'  shares  were  to  be  held  in 
trust  for  their  respective  lives.  The  sons'  shares  were  also  to 
be  held  in  trust,  but  one-half  of  the  principal  was  to  be  paid  to 
them  as  they  reached  the  age  of  twenty-five  years,  and  the  other 
half  as  they  reached  the  age  of  thirty-five  years.    Advances  of 
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principal  might  be  made  to  them  before  those  times  in  the  dis- 
cretion of  the  executors  if  it  seemed  desirable  to  assist  them  in 
business,  but  not  in  excess  of  one-half  of  the  amount  to  which 
they  would  probably  or  possibly  be  entitled.  By  a  codicil  the 
provision  for  the  sons  was  modified  by  annulling  the  direction 
that  the  residue  of  their  shares  should  be  paid  at  the  age  of 
thirty-five,  and  by  substituting  a  direction  that  the  trusts  in 
respect  of  that  portion  should  continue  during  their  several 
lives.  The  will  states  that  the  trustees,  though  required  to  sell 
the  real  estate,  may  defer  the  sale  in  their  discretion  during  the 
life  of  the  testator's  wife,  and  advises,  without,  however,  con- 
trolling the  judgment  of  the  trustee,  that  the  sale  be  deferred 
to  that  extent  in  order  that  an  increase  of  value  may  be  gained. 
At  the  time  of  their' father's  death,  three  of  the  four  sons, 
William,  the  younger,  Kobert  and  Francis,  had  already  arrived 
at  the  age  of  twenty-five.  Each  of  them  was,  therefore,  entitled 
to  receive  one-half  of  one-ninth  of  the  residuary  estate  as  soon 
as  it  was  converted  into  money.  The  character  of  the  estate 
made  it  inexpedient,  however,  that  there  should  be  a  speedy 
sale  of  the  land.  Included  in  the  land  was  a  farm  of  two  hun- 
dred and  forty  acres  in  a  district  then  part  of  the  town  of  West- 
chester and  now  part  of  the  city  of  New  York.  It  was  believed, 
and  rightly  as  the  sequel  proved,  that  the  farm,  if  retained, 
would  yield  a  large  increase  of  value.  To  hold  back  the  land 
from  sale  meant,  of  course,  that  the  value  of  the  sons'  shares 
of  the  proceeds  could  not  be  determined  at  that  time  with  cer- 
tainty; It  meant  too  that  if  the  value  was  to  be  estimated  as 
best  it  might,  the  payments,  if  presently  made,  must  come  out 
of  the  personal  estate.  That  part  of  the  estate  had  a  value,  ac- 
cording to  the  inventory,  of  $731,751.27.  To  pay  the  sons  out 
of  this  fund  carried  with  it,  however,  a  risk  of  injustice  toward 
the  daughters,  and  that  in  two  ways.  In  the  first  place,  there 
was  the  chance  that  the  value  of  the  shares,  if  determined  in 
advance  of  a  conversion  of  the  whole  estate,  would  be  overesti- 

17 
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mated,  and  there  would  thus  be  an  overpayment  of  principal. 
In  the  second  place,  there  was  the  certainty  that  the  distribu- 
tion of  the  personal  property  among  the  sons  would  give  them 
the  benefit  of  the  bulk  of  the  productive  assets,  and  would  leave 
the  real  estate,  which  was  destined  for  many  years  to  be  largely 
unproductive,  as  the  source  of  income  for  the  daughters.  The 
sons  to  whom  the  payments  were  due  were  also  the  trustees 
under  the  will,  and  in  estimating  the  value  of  the  estate  and 
selecting  the  property  to  be  converted  into  money,  they  were 
exercising  their  trust  powers  in  their  own  behalf.  Appreciat- 
ing this  conflict  between  their  interests  and  their  duties,  they 
determined  to  fulfill  the  obligations  of  good  faith  and  honor  by 
insuring  an  equal  division  of  the  income  among  the  sons  and 
daughters.  Soon  after  the  probate  of  the  will  they  paid  to  each 
of  three  sons  William,  Robert  and  Francis  $130,000  "  as  and 
for  an  estimated  one-half  of  the  one-ninth  share  of  the  testator's 
estate  "  devised  and  bequeathed  to  them.  Later  they  paid  to 
each  an  additional  $28,000  as  a  result  of  the  increase  of  the 
estimate.  To  equalize  the  income  they  then  charged  themselves 
with  interest,  first  at  the  rate  of  four,  and  later  at  the  rate  of 
five  per  cent,  on  the  amoimt  of  these  advances.  This  income  was 
added  to  the  other  income  earned  by  the  estate ;  and  the  entire 
fund  was  then  divided  into  nine  equal  parts.  In  that  way  sons 
and  daughters  retained  the  benefit  of  the  land  with  its  great 
prospective  value,  but  the  burden  of  carrying  it  during  years 
of  drought  was  ratably  distributed. 

The  trustees  had  their  first  accounting  in  1886.  They 
showed  the  payments  of  principal  which  they  had  made  to  them- 
selves, and  also  the  charges  which  they  had  made  against  them- 
selves to  equalize  the  income.  By  that  time,  the  fourth  son, 
Henry,  had  reached  the  age  of  twenty-five;  and  the  decree 
directed  that  a  like  payment  of  principal  be  made  to  him,  '^  it 
being  imderstood  that  the  said  sum  *  *  *  is  an  estimated 
amount  and  is  subject  to  correction  and  alteration  when  said 
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executors  and  trustees  shall  have  realized  on  the  whole  of  the 
estate  of  the  testator  both  real  and  personal. '^  The  trustees' 
accounts  were  approved;  and  they  continued  to  charge  them- 
selves with  interest  on  the  amount  of  the  advances. 

In  the  year  1887  William  Watson,  Jr.,  died.  During  his 
life  he  had  made  no  protest  against  the  charge  of  interest  which 
had  been  made  against  him  as  against  his  brothers.  On  the  con- 
trary, as  one  of  the  trustees,  he  had  made  the  charge  himself. 
He  had  recognized  his  obligation  as  a  fiduciary  to  the  other 
beneficiaries,  and  had  been  prompt  to  fulfill  it.  Objection  came 
for  the  first  time  after  his  death  and  from  those  who  succeeded 
to  his  share  of  the  estate.  There  was  a  second  accounting  in 
1898.  The  interest  charges  to  equalize  income  were  again  ap- 
proved. There  was  a  third  accounting  in  1902.  On  this  oc- 
casion the  representatives  of  William  Watson,  Jr.,  objected  to 
the  charge  of  interest  on  his  share ;  but  by  a  decree  made  in 
1904  the  objection  was  overruled  and  the  account  approved.  A 
fourth  account,  filed  in  1908,  was  followed  by  a  like  objection 
and  a  like  decree.  The  present  accounting  is  the  fifth,  and 
covers  the  period  since  1908.  The  farm  has  now  been  sold, 
with  an  increase  of  the  estate  to  the  extent  of  nearly  a  million 
doUars.  Fp  to  the  date  of  the  final  conversion  of  the  estate  into 
money,  interest,  to  equalize  the  income,  has  been  charged  on  the 
advances  as  in  previous  years.  Again  the  representatives  of 
William  Watson,  Jr.,  have  objected  to  the  charge.  On  this 
occasion,  however,  the  surrogate  has  refused  to  follow  the  pre- 
cedent established  by  the  earlier  decrees.  The  objection  has 
been  sustained,  and  the  ruling  has  been  approved  at  the  Appel- 
late Division.  On  an  appeal  taken  by  the  sole  surviving 
tnistee  the  case  comes  to  this  court. 

We  think  that  the  attempt  at  this  late  day  to  nullify  the 
apportionment  of  income  to  which  William  Watson,  Jr.,  as- 
sented in  his  life,  is  not  entitled  to  prevail.  It  is  true  that  on 
reaching  the  age  of  twenty-five  he  had  the  right  to  receive  a 
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moiety  of  one-ninth  of  the  estate^  but  only  after  the  estate  had 
been  converted  into  money.     Until  that  time  no  one  could  say 
with  certainty  what  the  value  of  a  ninth  would  be.     He  was 
himself  one  of  the  trustees.    His  brothers,  who  were  entitled  to 
similar  payments,  were  also  trustees.    They  did  not  limit  them- 
selves to  an  eighteenth  part  of  so  much  of  the  estate  as  had  then 
been  converted.     They  took  out  of  the  personal  estate  an  esti- 
mated eighteenth  part  of  the  entire  estate.    In  doing  this  they 
did  not  elect  to  forego  their  interest  in  the  land.     They  pro- 
posed to  retain  the  advantage  that  would  result  from  its  future 
increase  in  value.     They,  or  their  successors  in  interest,  have 
profited  by  that  increase,  and  their  shares  of  the  principal,  as 
appears  by  this  decree,  have  been  correspondingly  increased. 
They  could  not  so  apportion  the  estate  as  to  gain  for  themselves, 
through  the  postponement  of  a  sale,  the  benefit  of  increased 
principal,  and  cast  upon  the  other  beneficiaries  in  the  interval 
the  entire  burden  of  diminished  income.    They  had  a  discretion 
as  to  the  time  of  sale,  but  they  could  not  appropriate  to  them- 
selves all  the  gains  that  would  have  resulted  from  an  immediate 
sale  without  relinquishing  the  profits  resulting  from  its  post- 
ponement.    They  were  acting  as  trustees  in  a  transaction  that 
concerned  them  as  individuals;  and  fundamental  principles  of 
equity  forbade  an  administration  of  the  trust  by  which  an  un- 
fair profit  would  result  to  themselves  to  the  detriment  of  others 
for  whom  the  trust  had  been  created.     (Mitchell  v.  Reed,  61 
N.  Y.  123,  134.)     The  payment  of  interest  on  the  advances  for 
the  common  use  of  the  nine  shares  was  an  appropriate  method 
of  adjusting  the  inequality  that  would  otherwise  have  resulted 
from  the  exercise  by  the  trustees  of  their  trust  powers  for  their 
private  benefit.    A  similar  rule  has  been  adopted  by  the  courts 
of  England  in  giving  effect  to  the  hotchpot  clause  which  is  com- 
mon in  English  wills.     (Willoughby  v.  Decies,  L.  R.  [1911]  2 
Ch.  581,  600 ;  Matter  of  Rees,  L.  R.  [17  Ch.  D.]  701.)  "  Hotch- 
pot implies  equality.    The  equality  contemploted  is  equality  at 
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the  period  of  distribution.  Although  the  testator  has  said  noth- 
ing about  interest  upon  advances,  equality  is  to  be  achieved  by 
charging  interest  from  the  period  of  distribution  to  the  date  of 
distribution."  (Willoughby  v.  Decies^  supra.)  The  charge  of 
interest  in  such  cases,  as  was  said  by  Sir  Geobge  Jessel  in 
Matter  of  Kees  (supra) ,  is  merely  an  expedient  which  the  courts 
have  adopted  to  achieve  equality.  In  this  case  the  duty  to 
achieve  equality  arose  when  distribution  among  the  sons  was 
made  in  advance  of  the  conversion  of  the  whole  estate;  it  was 
emphasized  by  the  fact  that  as  trustees  they  were  making  dis- 
tribution among  themselves;  and  it  was  fittingly  discharged 
through  the  award  of  interest.  It  would  be  unfortunate  if  this 
recognition  of  an  obligation,  sanctioned  alike  by  considerations 
of  honor  and  of  established  principles  of  equity,  were  now  ot  be 
frustrated. 

It  is  not  an  answer  to  say  that  the  decree  made  in  the  ae- 
counting  of  1886  confirmed  the  payments  which  the  trustees  had 
made  to  themselves  and  thereby  adjudged  that  the  payments  in- 
volved no  breach  of  duty.  It  confirmed  at  the  same  time  the 
charges  which  the  trustees  had  made  against  themselves  for 
interest,  and  thus  by  implication  adjudged  that  the  payments 
and  the  charges  must  be  sustained  together.  It  is  also  not  an 
answer  to  say  that  there  was  here  no  contract  or  default  that 
would  sustain  a  recovery  of  interest  at  law.  (Matter  of  Trus- 
tees of  N.  Y.  &  Brooklyn  Bridge,  137  N.  Y.  95.)  There  are 
cases  when  interest' is  not  recoverable  at  law,  and  is  yet  allowed 
by  courts  of  equity.  (Woerz  v.  Schumacher,  101  X.  Y.  530, 
538.)  The  charge  in  controversy  does  not  depend  for  its  valid- 
ity either  upon  contract  or  upon  any  legal  default.  It  is  a 
recognition  of  the  equitable  obligation  of  trustees,  when  dis- 
tributing a  trust  estate  for  their  own  benefit,  so  to  deal  with  it 
as  to  do  equal  justice  to  all  the  beneficiaries. 

The  order  should  be  reversed,  with  costs  in  both  courts,  and 
the  matter  remitted  to  the  Surrogate's  Court  of  Westchester 
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county    for   further   proceedings    not    inconsistent    with  this 
opinion. 

WiLLABD    Bartjlett,    Ch.    J.,    HiscocK,    Chase,   Collis, 
HoGAK  and  Miljler,  JJ.,  concur. 

Order  reversed,  etc. 


J.  Harry  Hull,  as  Trustee  in  Bankruptcy  of  the  Estate  of 
Francis  J.  Palmer,  Appellant  v.  Francis  J.  Palmer  et  al., 
Respondents,  Impleaded  with  Others. 

{Court  of  Appeals,  January,  1915.) 

Will — Testamentary  Trust — ^Provisiox  That  Trust  Fund  Be  Paid 
TO  Legatee  When  He  Is  Financially  Solvent — ^Payment  of  Such 
Fund  to  Legatee  After  Discharge  in  Bankruptcy — ^When  Trustee 
IN  Bankruptot  Cannot  Reopen  Proceedings  and  Maintain  Action 
to  Reach  the  Fund. 

A  testator  authorized  hi?  trustee  to  pay  over  to  his  «on  the  principal 
of  a  trust  fund  upon  a  statement  by  the  son  that  "he  is  financially 
solvent  and  able  to  pay  his  just  debts  and  liabilities  from  resources  other 
than  the  principal  of  this  trust  fund.''  The  son  was  declared  a  bank- 
rupt and  discharged  from  Jiis  debts.  The  testamentary  trustee  thereupon, 
in  pursuance  of  a  decree  of  the  Surrogate's  Court,  paid  the  trust  fund 
over  to  him.  TJiereafter  the  estate  of  the  bankrupt  was  reopened  and 
the  appellant  as  trustee  in  bankruptcy  brought  this  action  to  reach  the 
fund.    Held,  that  the  action  cannot  be  maintained. 

Hull  V.  Palmer,  155  App.  Div.  ^36,  affirmed. 

Appeal  from  a  judgment  entered  March  31,  1913,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 
first  judicial  department,  which  affirmed  a  judgment  of  Special 
Term  sustaining  demurrers  to  and  dismissing  the  complaint 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 
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Walter   S.   Heilbom  and  David  J.   Gallert   for   appellant. 
Francis  J.  Palmer  had  an  absolute  right  (independent  of  any 
exercise  of  discretion  by  the  testamentary  trustee)  to  the  prin- 
cipal  sum  of  $50,000  when  he  should  become  financially  sol- 
vent and  able  to  pay  his  just  debts  and  liabilities  from  resources 
other  than  the  principal  of  the  trust  fund.    (Phillips  v.  Phillips, 
112  N.  Y.  197;  Colton  v.  Colton,  127  U.  S.  300;  Bliven  v.  Sey- 
mour, 88  N.  Y.  469;  Meehan  v.  Brennan,  16  App.  Div.  396; 
Decker  v.  High  Street  Church,  27  App.  Div.  408.)     The  be- 
quest was  not  dependent  upon  the  discretion  of  the  trustee. 
(Collister  v.  Bassett,  163  N.  Y.  281 ;  Colton  v.  Colton,  127  U. 
S.  300 ;  Costabadie  v.  Costabadie,  6  Hare,  410 ;  Dexter  v.  Evans, 
63  Conn.  58.)     The  bequest  at  bar  is  a  conditional  limitation. 
(Leonard  v.  Barr,  18  N.  Y.  96 ;  Battey  v.  Hopkins,  6  E.  I.  443 ; 
Montgomery  v.  Petriken,  29  Penn.  St.  118;  Whiting  v.  Whit- 
ing, 42  Minn.  548 ;  Hoselton  v.  Hoselton,  166  Mo.  182 ;  Taylor 
V.  McCowen,  154  Cal.  798.)     A  conditional  limitation  is  an 
expectant  estate.     (L.  1909,  ch.  52,  §§  35,  36.)     Expectant 
estates  are  alienable.     (Nat.  Park  Bank  v.  Billings,  144  App. 
Div.  536;  203  X.  Y.  556;  Clowe  v.  Seavey,  208  N.  Y.  496; 
Oppenheimer  v.  Billings,  145  App.  Div.  914;  Collister  v.  Fas- 
sett,  163  N.  Y.  281 ;  Lawrence  v.  Cooke,  104  N.  Y.  632 ;  Phil- 
lips V.  Phillips,  112  N.  Y.  197;  Colton  v.  Colton,  127  U.  S. 
300 ;  Matter  of  F.  L.  &  Trust  Co.,  65  Misc.  Kep.  418 ;  Chipman 
V.  Montgomery,  63  N.  Y.  221 ;  Matter  of  Marx,  117  App.  Div. 
890.)     A  trustee  in  bankruptcy  takes  property  which  prior  to 
the  filing  of  a  petition  in  bankruptcy  the  bankrupt  could  by  any 
means  have  transferred.      (Nat.  Park  Bank  v.  Billings,  144 
App.  Div.  545 ;  Tuck  v.  Knapp,  42  Misc.  Kep.  140 ;  Matter  of 
St.  John,  105  Fed.  Rep.  234;  St.  John  v.  Dann,  66  Conn.  401.) 
The  plaintiff  having  title  to  the  remainder  was  entitled  to  the 
payment  thereof  when  the  contingency  happened  and  neither 
the  fact  that  the  bankrupt  estate  has  been  closed  and  reopened 
nor  the  fact  that  the  Farmers'  Loan  and  Trust  Company  has 
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paid  the  trust  fund  to  the  defendant  Pahner  constitute  good  de- 
fenses. (Hammond  v.  Whitredge,  204  U.  S.  538 ;  Kempner  v. 
Bauer,  53  Misc.  Bep.  109;  Bilafsky  v.  Abraham,  183  Mass. 
401 ;  F.  Nat  Bank  v.  Lancaster,  196  U.  S.  115 ;  E.  L.  Assur. 
Society  v.  Miller,  185  Fed.  Eep.  98.)  The  fact  that  there  was 
a  condition  precedent  to  the  right  of  Francis  J.  Pahner  to 
possession  of  the  principal  of  the  trust  fund  is  no  defense. 
(Matter  of  Hurlbut,  Hatch  &  Co.,  135  Fed.  Kep.  504;  Matter 
of  Ketchum,  1  Fed.  Rep.  840 ;  Page  v.  Edmunds,  187  U.  S. 
596 ;  Matter  of  Fisher,  98  Fed.  Rep.  89 ;  Matter  of  Becker,  98 
Fed.  Rep.  407;  Fisher  v.  Cushman,  103  Fed.  Rep.  ^60; 
Matter  of  Wiesel,  173  Fed.  Rep.  718 ;  Matter  of  Cantelo  Mfg. 
Co.,  185  Fed.  Rep.  276;  Matter  of  Warden,  10  Fed.  Rep.  275; 
Matter  of  Wright,  157  Fed.  Rep.  544.) 

Gerrit  Smith  for  respondent  Palmer.  Francis  J.  Palmer,  at 
the  time  of  his  adjudication  in  bankruptcy,  had  no  right,  title 
or  interest  in  or  to  the  said  trust  fund,  which  could  or  did  vest 
in  the  plaintiff  as  his  trustee  in  bankruptcy  by  virtue  of  the 
National  Bankruptcy  Act  of  1898,  nor  any  beneficial  power 
over  such  trust  fund  which  could  or  did  pass  to  the  said  plaintiff 
as  such  trustee  by  virtue  of  the  National  Bankruptcy  Act  of 
1898.  (Shipman  v.  Fanshaw,  15  Abb.  [N.  C]  288;  Shipman 
V.  Rollins,  98  N.  Y.  311;  Matter  of  James,  146  N.  Y.  78; 
Moak  V.  Moak,  8  App.  Div.  197 ;  Kimball  v.  Chappel,  27  Abb. 
[N.  C]  437;  Purdy  v.  Haight,  92  App.  Div.  454;  Everett  v. 
Everett,  29  N.  Y.  39 ;  Branhall  v.  Ferris,  14  N.  Y.  41 ;  F.  Nat. 
Bank  v.  Miller,  24  App.  Div.  555.)  The  defendant  Francis  J. 
Palmer  at  the  time  of  his  adjudication  in  bankruptcy  had  no 
property  which  he  could  by  any  means  have  transferred.  (  Noyes 
V.  Blakeman,  6  N.  Y.  578;  Genet  v.  Hunt,  113  N.  Y.  168; 
Cuthbert  v.  Chauvet,  136  N.  Y.  326 ;  Douglas  v.  Cruger,  80  N. 
Y.  19 ;  Kenyon  v.  See,  94  N.  Y.  563.)  The  interest  of  Francis 
J.  Palmer  under  the  will  of  his  father  could  not  be  reached  by 
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levy.  (Code  Civ.  Pro.  §  1431.)  The  interest  of  Francis  J. 
Palmer  under  the  will  of  his  father  could  not  be  reached  by  a 
judgment  creditor's  action.  (Graflf  v.  Bonnett,  31  N.  Y.  9; 
Campbell  v.  Foster,  35  N.  Y.  361 ;  Wetmore  v.  Trunslow,  51 
X.  Y.  338;  Kennedy  v.  Hoy,  135  N.  Y.  134.)  Francis  J. 
Palmer  had  no  interest  or  estate  under  the  will  of  his  father 
which  could  or  did  vest  in  the  trustee  in  bankruptcy.  (Nat. 
Bankr.  Act.  §  70.) 

Frederick  Geller  and  Edward  H.  Blanc  for  Farmers'  Loan 
and  Trust  Company,  respondent.  The  respondent  Francis  J. 
Palmer  took  under  the  will  no  interest  in  the  principal  of  the 
trust  fund  which  passed  to  the  plaintiff,  appellant,  as  his  trus- 
tee in  bankruptcy.  (Matter  of  Wetmore,  108  Fed.  Eep.  520 ; 
Matter  of  Hoadley,  101  Fed.  Rep.  233 ;  Matter  of  Ehle,  109 
Fed.  Rep.  625 ;  Matter  of  Hogan,  194  Fed.  Rep.  846 ;  Nichols 
V.  Eaton,  91  U.  S.  716 ;  Oppenheimer  v.  Billings,  145  App.  Div. 
914;  Young  v.  Young,  127  App.  Div.  130;  Kenyon  v.  See,  94 
N.  Y.  563 ;  Booth  v.  Baptist  Church,  126  N.  Y.  215 ;  Hasbrouck 
V.  FoUett,  171  N.  Y.  674.) 

!Mji.i.eb,  J.  —  Th^  plaintiff,  a  trustee  in  bankruptcy,  seeks 
in  this  action  to  reach  the  principal  of  a  trust  fund  bequeathed 
by  the  fourth  clause  of  the  will  of  Francis  J.  Palmer^s  father, 
which  provides :  "  I  give  and  bequeath  and  direct  that  there 
shall  be  paid  as  soon  as  conveniently  may  be  after  my  death, 
to  the  Farmers'  Loan  and  Trust  Company,  the  sum  of  Fifty 
Thousand  Dollars,  to  be  held  by  said  The  Farmers'  Loan  and 
Trust  Company,  in  trust,  for  the  following  uses  and  purposes, 
to  wit:  To  invest  said  money  and  keep  it  invested  in  such 
securities  as  to  my  said  trustee  may  seem  proper,  and  to  pay  or 
apply  the  net  interest  or  income  thereof  to  or  for  the  use  of  my 
son,  Francis  J.  Palmer,  quarterly  during  the  term  of  his  natural 
life.     It  is  my  wish  in  making  this  provision  that  my  said  son 
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shall  have  the  principal  of  said  trust  fund  whenever  he  shall 
become  financially  solvent  and  able  to  pay  all  his  just  debts  and 
liabilities  from  resources  other  than  the  principal  of  this  trust 
fund.  In  order  to  carry  out  this  design  I  expressly  authorize 
and  empower  my  said  trustee,  upon  receiving  a  written  state- 
ment from  my  said  son  saying  that  he  is  financially  solvent  and 
able  to  pay  his  just  debts  and  liabilities  from  resources  other 
than  the  principal  of  this  trust  fund  (which  statement  my  said 
trustee  may  act  upon  without  further  investigation)  or  upon 
receiving  such  additional  evidence  of  the  facts  as  it  in  its  judg- 
ment may  require,  to  pay  over  to  my  said  son,  absolutely  in  its 
own  judgment,  and  without  its  judgment  in  such  case  being 
subject  to  revision  by  any  other  person  or  authority,  the  princi- 
pal of  the  said  trust  fund,  and  thereupon  his  receipt  for  said 
trust  moneys  shall  be  full  justification  and  acquittal  to  the  said 
trustee  for  the  payment  thereof.  But  if  my  said  son  Francis 
should  die  before  the  termination  of  this  trust  as  above  provided, 
then  upon  his  death  I  direct  my  said  trustee  to  divide  and  pay 
over  the  principal  of  said  trust  fund  to  the  lawful  issue  of  my 
said  son  him  surviving,  in  equal  shares,  per  stirpes,  and  in  de 
fault  of  such  issue  to  pay  the  income  from  said  fund  quarterly 
to  my  said  daughter  Rosalie  H.  Coleman  during  the  term  of 
her  natural  life,  and  upon  the  death  of  the  survivor  of  my  said 
son  and  daughter  (there  being  no  issue  of  my  son  him  surviv- 
ing) to  divide  and  pay  over  the  principal  of  said  fund  to  the 
issue  of  my  daughter  Rosalie  H.  Coleman  who  shall  then  be 
living  in  equal  shares  per  stirpes,  to  their  own  use,  absolutely 
and  forever."  Said  Palmer  was  adjudicated  a  bankrupt  on 
his  own  petition  on  July  22d,  1907.  On  September  11,  1907, 
the  plaintiff  was  appointed,  and  qualified  as  trustee,  and  on 
jNTovember  8th,  1907,  he  presented  his  report  and  was  dis- 
charged. On  May  7,  1908,  said  Palmer  was  duly  discharged  of 
all  his  debts.  Thereafter  the  Farmers'  Loan  and  Trust  Com- 
pany instituted  a  proceeding  in  the  Surrogate's  Court  for  the 
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judicial  settlement  of  its  accounts,  wherein  it  was  determined: 
*'  That  the  interest  of  the  defendant  Francis  J.  Palmer  in  and 
to  the  principal  of  said  trust  fund  had  by  his  discharge  in  bank- 
ruptcy become  a  vested  interest  and  that  the  trust  created  by 
the  4th  paragraph  of  the  last  will  and  testament  of  said  Charles 
Palmer  was  thereby  terminated,  and  that  the  condition  in  said 
will  of  said  Charles  Palmer  contained  was  thereby  fulfilled  and 
said  trust  of  said  Fifty  thousand  dollars  determined,^'  and 
thereafter,  and  on  the  24th  day  of  August,  1910,  the  trust  com- 
pany paid  over  to  Palmer  in  cash  and  securities  the  principal 
of  said  trust  fund.  On  May  3,  1911,  the  estate  of  the  bankrupt 
was  reopened  by  the  order  of  the  L'nited  State  District  Court 
for  the  purpose  of  administering  upon  the  principal  of  the  said 
trust,  and  on  May  19th,  1911,  the  appellant  was  reappointed 
trustee. 

The  decision  in  this  case  turns  on  the  question  whether  the 
plaintiff  upon  his  appointment,  as  trustee,  on  September  11, 
1907,  acquired  title  to  any  interest  of  the  bankrupt  under  the 
said  fourth  clause  of  the  will  of  his  father,  because,  if  he  did 
not,  there  were  no  unadministered  assets  for  him  to  be  re- 
appointed to  administer.  ♦ 

I  shall  assume  that  the  testator  bequeathed  to  his  son  a  future 
contingent  interest  in  the  principal  of  the  trust  fund  and  that 
the  trustee  had  no  discretion  but  to  pay  it  over,  when  the  con- 
dition, upon  which  the  trust  was  limited,  was  fulfilled,  and  I 
shall  assume,  also,  that  that  interest  was  assignable  under  the 
authority  of  National  Park  Bank  v.  Billings  (203  N.  Y.  556). 
It  does  not  necessarily  follow  that  such  contingent  interest, 
though  assignable,  could  be  reached  by  creditors.  It  is  to  be 
observed  that  this  is  not  a  case  in  which  a  testator  has  under- 
taken to  make  a  gift,  and  to  keep  it  from  his  donee's  creditors. 
It  might  in  some  aspects  be  termed  a  gift  to  encourage  the 
donee  to  pay  his  debts,  because,  only  by  making  such  payment, 
or  by  showing  the  ability  to  pay,  could  the  donee  have  the  gift. 
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The  condition  was  that  the  donee  ^^  shall  become  financially  sol- 
vent and  able  to  pay  all  his  just  debts  and  liabilities  from  re- 
sources other  than  the  principal  of  this  trust  fund.''  The 
testator  had  a  right  to  impose  that  condition.  He  had  a  right 
to  keep  his  property  away  from  his  son's  creditors  by  not  giving 
it  to  the  son  at  all,  unless  the  latter  was  able  to  pay  his  debts 
from  other  resources,  and  in  the  plainest  language  the  testator 
manifested  an  intention  to  do  precisely  that  thing.  Now  the 
trustee  in  bankruptcy  merely  represents  the  creditors.  If,  upon 
his  appointment,  he  acquired  the  contingent  interest  of  the  bank- 
rupt, he  could  sell  it,  applying  the  proceeds  to  the  payment  of 
the  bankrupt's  debts.  Then,  upon  the  bankrupt's  discharge, 
assuming  that  to  be  a  payment  of  his  debts  within  the  inten- 
tion of  the  testator,  which  may  be  doubted,  the  assignee  would 
be  entitled  to  demand  the  principal  of  the  trust  fund  from  the 
trustee.-  Thus,  by  a  process  of  indirection  the  fund,  which  the 
testator  gave  to  his  son  only  on  condition  that  he  should  become 
able  to  pay  his  debts,  would  be  used  for  the  very  purpose  of 
satisfying  that  condition,  and  of  frustrating  the  testator's  in- 
tention. The  gift  would  vest  upon  the  defeat  of  the  testator's 
purpose,  not  upon  the  fulfillment  of  the  condition  imposed  by 
him.  It  does  not  seem  necessary,  therefore,  to  indulge  in  defini- 
tions or  ii^  nice  distinctions.  The  nature  of  the  condition  itself 
determines  the  controversy.  The  creditors  or  their  representa- 
tive, the  trustee  in  bankrupty,  were  prevented  from  acquiring 
the  contingent  interest  of  the  bankrupt,  because  to  permit  this 
would  prevent  the  gift  from  ever  taking  effect  as  contemplated 
by  the  testator  upon  the  fulfillment  of  a  valid  condition  imposed 
by  him. 

The  plaintiff  seeks  to  reach  the  fund  on  the  theory  that  the 
trustee  has  wrongfully  paid  it  over  to  the  bankrupt.  In  that 
view  the  plaintiff's  rights  are  certainly  no  greater  than  as  though 
the  trustee  still  held  it.  The  condition  then  has  not  been  satis- 
fied, because  certainly  the  donee's  discharge  in  bankruptcy  was 
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not  a  payment  of  his  debts  within  the  contemplation  of  the 
testator  if  his  creditors  prior  to  the  discharge  are  at  liberty  to 
take  the  fund. 

The  judgment  should  be  affirmed,  with  costs. 

WiLLABB   Baktlett,    Ch.    J.,    HiscocK,    Chase,    Hogan, 
Cabdozo  and  Seabukt,  JJ.,  concur. 

Judgment  affirmed. 


Lena  Baumann,  Ke^pondent,  v.  Henry  C.  Steinqestee  et 
aL,  Defendants,  and  Maodalena  Fuhge,  Appellant. 

{Court  of  Appeals,  Jawaary,  191i6.) 

Will — Acmom  fob  Constbuohon — ^Latent  Ambiguity  in  Design ation 
OF  Legatees — ^When  Instbuctions  of  Testatbix  to  Attobnet  Who 
Dbew  Will  Not  Pbivileged — ^Ebboneous  Exclusion  of  Testimony 
OF  Such  Attobney  as  to  Such  Instbuctions. 

Where  is  appears  by  eztrin^c  evidence,  in  an  action  for  the  construc- 
tion of  a  will,  that  there  ift  a  latent  ambiguity  in  that  the  language  used 
did  not  accurately  designate  either  of  two  persona  who  claim  to  be  one 
of  the  residuary  legatees,  parol  evidence  is  properly  receivable  in  the 
effort  to  dissolve  this  ambiguity,  and  where,  at  the  time  testatrix  gave 
instructions  to  her  attorney  for  drawing  the  will,  she  was  accompanied 
by  a  woman,  who  lived  with  her  as  a  companion  and  housekeeper,  who 
remained  in  the  room  and  within  hearing  of  such  instructions,  the  con^ 
munications  of  testatrix  to  her  attorney  were  not  mode  in  confidence,  and, 
henoe,  were  not  privileged.  It  was  error,  therefore,  to  exclude  the 
testimony  of  mich  attorney,  when  aaked  as  to  the  instructions  he  had 
received  from  the  testatrix  as  to  the  legacies  and  the  provisions  for  the 
residuary  estate,  upon  the  ground  that  they  were  privileged  communica- 
tions within  the  meaning  of  sections  835  and  836  of  the  Code  of  Civil 
Procedure. 

Bauxnann  v.  Steingester,  159  App.  Div.  923,  reversed. 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  to  the  second  judicial  department,  entered  De- 
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c'emljer  '2^k   1913,  atMrming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  deci>iou  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

John  il.  O'Neill  fur  appellant.  The  evidence  having  pre- 
sented a  case  of  latent  ambiguity,  parol  evidence  was  admissible 
to  identify  the  legatee  intended  by  the  testatrix.  (Matter  of 
Woodward,  117  X.  Y.  526;  Jarman  on  Wills  [6th  ed.],  434; 
•In  re  Taylor,  L  R.  [34  Ch.  Div.]  255:  Henderson  v.  Hender- 
son, I.  R.  [1  Ch.  Div.  1904]  353;  Patch  v.  White,  117  U.  S. 
210:  Tilton  v.  Society,  60  X.  H.  377;  Lefevre  v.  Lefevre,  59 
X.  T.  434 ;  Trustees  v.  Cosgrave,  4  Hun,  362 ;  Du  Bois  v.  Ray, 
35  X.  T.  162;  Gallup  v.  Wright,  61  How.  Pr.  286;  Bowman 
V.  Domestic  fr  Foreign  Missionary  Society,  100  App.  Div.  29 ; 
182  X.  Y.  494;  Matter  of  Isbell,  1  App.  Div.  158;  Matter  of 
Wheeler,  32  App.  Div.  183;  161  X.  Y.  652.)  It  was  error  to 
exclude  the  testimonv  of  Mr.  Keller  as  to  the  instructions  he 
received  from  deceas<^d.  (Matter  of  Chapman,  27  Hun,  573; 
Matter  of  Chase,  41  Hun,  204;  Sheridan  v.  Houghton,  16  Hun, 
628;  84  X.  Y.  643;  Matter  of  Pirie,  133  App.  Div.  431;  198 
X.  Y.  209 ;  People  v.  Buchanan,  145  X.  Y.  26 ;  Doheny  v. 
Lacy,  168  X.  Y.  213;  Matter  of  Cunnion,  201  X.  Y.  131.) 

Anthony  Darmstadt  for  respondent.  Testimony  of  Mr. 
Keller,  an  attorney,  was  properly  excluded.  (Code  Civ.  Pro. 
§§  835,  836 ;  Matter  of  Cunnion,  201  X.  Y.  123 ;  Rintelen  v. 
Shaefer,  152  App.  Div.  727.) 

Seabuky,  J.  —  This  action  was  conoLmenced  to  obtain  a  con- 
struction of  the  last  will  of  Maria  Schadrack,  deceased,  and  to 
have  it  adjudged  that  the  plaintiff  is  the  legatee  described  in 
subdivision  1  of  paragraph  "  Third  "  of  said  will,  and  that  she 
is  one  of  the  three  residuary  legatees  referred  to  in  paragraph 
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"  Sixth  "  of  said  will.  The  appellant,  Magdalena  Fuhge,  an- 
swered and  asked  to  have  it  adjudged  that  she  is  the  legatee 
described  in  the  two  paragraphs  of  the  will  referred  to  above. 
The  question  at  issue  upon  the  trial  related  to  the  identity  of  the 
legatee  referred  to  as  "  Lena  Baumann  "  in  the  following  para- 
graphs of  the  will.  Subdivision  1  of  paragraph  third  provides 
that  the  testatrix  gives  "  The  sum  of  $1,000  to  my  niece  Lena 
Baumann  of  Richmond  Hill  in  the  County  and  Borough  of 
Queens ;  "  paragraph  sixth  provides  that  the  testatrix  gives  "  all 
the  rest  and  residue  of  my  estate  to  my  three  nieces,  Helene 
Bang,  Katherine  Hainer,  and  Lena  Baumann,  to  be  divided 
among  them  share  and  share  alike."  The  plaintiff  is  a  grand- 
niece  of  the  testatrix,  and  at  the  time  the  will  was  made  resided 
at  Richmond  Hill.  The  appellant  is  a  niece  of  the  testatrix, 
and  her  maiden  name  was  Magdalena  Baumann.  There  was 
evidence  received  upon  the  trial  to  show  that  the  testatrix  was 
accustomed  to  speak  of  her  as  *'  Lena  Baumann,"  and  that  while 
she  resided  at  the  time  the  will  was  made  at  a  place  about  one 
mile  from  Richmond  Hill,  the  testatrix  was  also  accustomed  to 
refer  to  this  place  as  "  Richmond  Hill."  It  thus  appears  that 
the  language  used  in  these  two  paragraphs  of  the  will  does  not 
accurately  designate  either  the  plaintiff  or  the  appellant.  It 
does  not  accurately  designate  the  plaintiff  because  the  reference 
in  the  will  is  to  a  niece  of  the  testatrix,  and  the  plaintiff  is 
a  grandniece.  It  does  not  accurately  designate  the  appellant 
because  while  her  maiden  name  was  Magdalena  Baumann  her 
name  at  the  time  the  will  was  made  was  Magdalena  Fuhge  and 
she  did  not  reside  at  Richmond  Hill.  These  facts  appearing 
by  extrinsic  evidence  there  was  a  latent  ambiguity  in  the  will. 
Parol  evidence  was  properly  receivable  in  the  effort  to  dissolve 
this  ambiguity.  (Lefevre  v.  Lefevre,  59  N.  Y.  434;  Matter 
of  Taylor,  Cloak  v.  Hammond,  L.  R.  [34  Ch.  Div.]  255;  Hen- 
derson V.  Henderson,  1  Ir.  Rep.  [1905]  353.)  In  view  of  the 
unanimous  affirmance  by  the  Appellate  Division  of  the  judg- 
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nient  appealed  from,  the  single  question  which  survives  for  con- 
sideration in  this  court  relates  to  the  rulings  of  the  Special  Term 
excluding  the  evidence  of  the  witness  Kellar.  Mr.  Kellar  was 
the  attorney  for  the  testatrix  and  was  the  draftsman  of  and  a 
subscribing  witness  to  her  will.  The  testatrix,  a  woman  about 
seventy  years  of  age,  called  upon  Mr.  Kellar  and  gave  him  in- 
structions as  to  the  drawing  of  her  will.  With  her  on  this  oc- 
casion and  present  at  the  office  of  Mr.  Kellar  at  the  timawas 
Mrs.  Stiefhold.  Mrs.  Stiefhold  lived  with  the  testatrix  and 
acted  as  companion  and  housekeeper.  The  instructions  as  to  her 
will  were  given  to  Mr.  Kellar  in  the  presence  of  Mrs.  Stiefhold, 
who,  while  within  hearing,  testified  that  she  "  did  not  pay  very 
much  attention."  "When  Mr.  Kellar  was  called  as  a  witness  he 
was  asked  as  to  the  instructions  he  had  received  from  the  testa- 
trix as  to  the  legacies  and  the  provisions  for  the  residuary  estate. 
The  question  was  excluded  under  objection  of  the  plaintiff  and 
subject  to  the  exception  of  the  appellant.  It  thus  becomes  neces- 
sary to  determine  whether  Mr.  Kellar,  the  attorney,  should  have 
been  permitted  to  testify  to  communications  which  took  place 
between  himself  and  his  client,  the  testatrix,  in  the  presence  of 
Mrs.  Stiefhold.  This  evidence  should  have  been  received  and 
considered  by  the  court  below.  (Doheny  v.  Lacy,  168  If.  Y. 
213,  223 ;  People  v.  Buchanan,  145  N.  T.  1,  26 ;  People  v. 
Hayes,  140  N.  Y.  484,  495;  Brennan  v.  Hall,  131  N.  Y.  160, 
165 ;  Matter  of  Eckler,  126  App.  Div.  199,  203 ;  People  v. 
Bloom,  124  App.  Div.  767 ;  Matter  of  Barnes,  10  App.  Div. 
523,  527;  Lecour  v.  Importers  &  Traders  National  Bank,  61 
App.  Div.  163, 168 ;  Matter  of  Smith,  61  Hun,  101, 104;  Matter 
of  McCarthy,  55  Hun,  7,  11.  See,  also.  People  v.  Andre,  153 
Mich.  531,  539;  Scott  v.  Aultman  Co.,  211  111.  612,  615;  Roper 
V.  State,  58  N.  J.  L.  420.)  Mrs.  Stiefhold  was  not  present  and 
acting  in  the  character  of  a  confidential  agent  of  the  testatrix, 
nor  was  her  presence  necessary  to  enable  the  parties  to  com- 
municate with  each  other.    No  attempt  was  made  by  the  testa- 


BAUMANN  V.  STEINGESTER  ET  AL.  273 

trix  to  prevent  her  hearing  the  communication  which  she  made 
to  her  attorney.  The  fact  that  Mrs.  Stiefhold  did  "  not  pay  very 
much  attention  "  to  what  was  said  does  not  alter  the  situation. 
She  was  within  hearing  and  so  far  as  the  testatrix  knew  heard 
all  that  was  said.  If  the  testatrix  had  desired  her  communi- 
cation with  her  attorney  to  be  confidental  she  could  have  asked 
Mrs.  Stiefhold  to  withdraw  from  the  room  or  have  communi- 
cated with  her  attorney  when  Mrs.  Stiefhold  was  not  present. 
She  did  not  do  either  of  these  things,  but  on  the  contrary  gave 
her  instructions  to  her  attorney  as  to  the  manner  in  which  she 
wished  to  have  her  will  drawn,  in  the  presence  of  Mrs.  Stief- 
hold. The  fact  that  these  instructions  were  given  in  the  presence 
and  in  the  hearing  of  Mrs.  Stiefhold  is  a  circumstance  indicative 
of  the  fact  that  the  communication  was  not  made  in  confidence. 
A  third  person  even  though  a  mere  stranger  or  bystander  in 
whose  hearing  communications  are  made  by  a  client  to  an  at- 
torney may  testify  to  such  communications.  (Jackson  v. 
French,  3  Wend.  337;  People  v.  Buchanan,  supra,)  To  allow 
a  stranger  or  bystander  who  overhears  such  a  conversation  to 
testify  to  what  he  heard  and  at  the  same  time  preclude  the  at- 
torney of  the  client  from  giving  his  testimony  as  to  what  oc- 
curred might  often  result  unfairly  to  the  client  for  whose  pro- 
tection the  privilege  is  designed.  The  conmiunication  not  being 
confidential  the  attorney  is  not  privileged  from  disclosing  it. 
Where  there  is  no  confidence  reposed,  no  privilege  can  be  as- 
serted. In  such  cases  the  attorney  is  permitted  to  testify  not 
because  the  privilege  has  been  waived,  but  because  the  com- 
munication, not  having  been  made  in  confidence,  was  not  privi- 
leged. The  privilege  which  exempts  one  from  giving  testimony, 
except  in  so  far  as  it  is  embodied  in  statutory  provisions,  can- 
not be  extended  to  cover  cases  not  within  the  reason  upon  which 
the  privilege  rests.  The  provisions  of  sections  835  and  836  of 
the  Code  of  Civil  Procedure  apply  only  to  those  communica- 
tions which  are  confidential  in  their  nature,  and,  therefore,  these 
18 
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sections  are  without  application  to  the  facts  of  this  case.  In 
certain  cases  in  other  jurisdictions  a  distinction  has  been  at- 
tempted which  permits  the  third  person  hearing  such  communi- 
cations to  testify,  but  holds  the  attorney  bound  to  secrecy. 
(Gallagher  v.  Williamson,  23  Cal.  332;  Blount  v.  Kimpton, 
155  Mass.  378;  Hartness  v.  Brown,  21  Wash.  655.)  Such  a 
distinction  is  without  support  in  the  reasons  underlying  the 
privilege  which  rests  not  only  upon  the  professional  character 
of  the  employment,  but  also  upon  the  confidential  nature  of  the 
communication.  Xor  does  the  supposed  distinction  find  sup- 
port in  the  adjudications  made  in  this  State  which  are  referred 
to  above. 

The  statement  made  in  the  opinion  in  Butler  v.  Fayerweather 
(91  Fed.  Rep.  458,  461)  that  "  the  circumstance  that  other  wit- 
nesses were  present  at  the  time  when  the  codicil  is  alleged  to 
have  been  executed  and  published,  even  though  they  heard  all 
that  took  place,  and  were  aware  of  the  contents  of  the  instru- 
ment, is  wholly  immaterial,"  is  not  an  accurate  statement  of 
the  rule  prevailing  in  this  State  and  is  not  in  accord  with  the 
authorities  already  cited. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

WiLLARD     BaRTLETT,     Ch.     J.,     HiSCOCK,     ClIASE,     HoOAN, 

Miller  and  Cardozo,  JJ.,  concur. 
Judgment  reversed,  etc. 
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Harlow  W.  Bailey,  Appellant,  v.  Buffalo  Loan,  Trust  and 
Safe  Deposit  Company  et  al.,  Respondents. 

{Court  of  Appeals,  January  12,  1915.) 

Will— Testambntaby  Trusts — When  All  Pbovisions  op  a  Trust  Must 
Be  Construed  Together  and  Stand  or  Faix  Together — Trust  Pbo- 
nsioNs  OP  A  Will  Construed  and  Heu>  in  Violation  op  the  Statute 
OF  Perpetuitibs. 

1.  Where  the  trusrte  in  t^e  will  are  connected  together  so  as  to  con- 
stitute an  entire  eoheme,  and  the  presumed  wishes  of  the  testator  would 
be  defeated  if  one  portion  was  retained  and  other  portions  rejected,  and 
manifest  injuistice  would  result  from  such  construction  to  the  bene- 
ficiaries, all  prorisions  of  the  trust  must  be  considered  together  and  all 
must  fall. 

2.  This  rule  applied  in-  this  action  brought  for  the  construction  of  one 
clause  of  a  will  quoted  in  the  opinion  and  for  an  accounting  by  trustees, 
and  held,  that  the  testator  surrounded  the  disposition  of  the  trust  by 
provisions  in  violation  of  the  statutes  relating  to  perpetuities  and  owner- 
ship and  alienation  of  personal  property;  that  the  predominating  pur- 
pose for  which  the  triM  was  attempted  to  be  created  was  dependent 
upon  the  validity  of  the  whole  trust,  which  cannot  be  carried  out,  and 
the  entire  trust  muM  fall.  Fwr:ther,  held,  that  the  plaintiff,  as  residuary 
legatee,  is  entitled  to  the  avails  of  the  trust  fund ;  that  any  payments  of 
income,  made  by  the  trustee  under  the  will,  to  July  first  subsequent  to 
the  commencement  of  the  action  cannot  be  recovered  by  the  plaintiff 
from  the  parties  to  whom  payment  was  made  or  their  representatives; 
t^iat  the  infant  defendants  had  no  vested  right  under  the  fourth  clause 
of  the  will,  and  that  the  Statute  of  Limitations  is  not  a  bar  to  this 
action. 

Bailey  v.  Buffalo  Loan,  Trust  &  Safe  Deposit  Co.,  159  App.  Div.  933, 
reversed. 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered  No- 
vember 17,  1913,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on  trial 
at  Special  Term. 

Daniel  E.  Bailey  died  at  the  city  of  Buffalo  about  March  3d, 
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1894,  leaving  a  widow  now  deceased,  and  the  plaintiff,  Harlow 
W.  Bailey,  his  sole  heir  at  law  and  next  of  kin.  At  the  time  of 
the  death  of  the  testator,  he  also  left  a  brother,  Alanson  C. 
Bailey,  a  sister,  Caroline  E.  Blair,  since  deceased,  a  friend 
Mary  E.  Swain,  who  died  in  October,  1899,  and  at  the  time  of 
his  death  the  defendant  Dorothy  Bailey,  a  daughter  of  the 
plaintiff,  was  then  living  and  of  the  age  of  about  two  years. 
Subsequent  to  the  death  of  the  testator,  there  was  born  to  the 
plaintiff,  Harlow  W.  Bailey,  three  other  children  who  are  now 
living  and  the  mother  of  said  children,  the  wife  of  the  plaintiff, 
Harlow  W.  Bailev,  is  still  alive.  The  last  child  was  born  on 
July  27th,  1903. 

Daniel  E.  Bailey  left  a  last  will  and  testament  which  was 
admitted  to  probate  by  the  surrogate  of  Erie  county  March 
22d,  1894,  by  the  terms  of  which  the  plaintiff  and  the  Buffalo 
Loan,  Trust  and  Safe  Deposit  Company  were  designated  as 
executors.  Letters  testamentary  were  issued  to  said  executors 
and  they  duly  qualified  as  such. 

After  providing  for  the  payment  of  debts  and  funeral  ex- 
penses, the  testator,  by  the  will  in  question,  gave  to  his  wife  the 
sum  of  eighty  thousand  dollars  together  with  household  furni- 
ture, to  his  sister  Caroline  E.  Blair  the  sum  of  five  thousand 
dollars  in  addition  to  all  debts,  dues  and  demands  which  the 
testator  held  against  the  husband  of  said  Caroline  E.  Blair. 
The  fourth  clause  of  the  will,  which  is  the  subject  of  controversy 
in  this  action,  is  as  follows : 

"  Fourth.  I  direct  that  bonds  of  the  Toledo  Consolidated 
Street  Railroad  to  the  amount  of  sixty  thousand  dollars  be  de- 
posited in  trust  with  the  Buffalo  Loan,  Trust  and  Safe  Deposit 
Company  of  Buffalo,  N.  Y.,  as  trustee,  and  in  case  at  the  time 
of  my  decease,  I  should  not  be  possessed  of  the  above  bonds, 
then  the  same  amount  in  cash  or  other  good  securities  be  placed 
in  the  hands  of  said  Buffalo  Loan,  Trust  and  Safe  Deposit  Com- 
pany, as  a  trust  fund,  the  income  of  which,  after  paying  the 
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expenses  of  such  trust,  I  direct  to  be  paid  as  follows:  Fifty 
Dollars  per  month  to  my  brother,  Alanson  C.  Bailey  of  Toledo, 
Ohio,  during  his  natural  life;  thirty  dollars  per  month  to  Mrs. 
Mary  A.  Swain,  of  Buffalo,  N.  Y.,  during  her  natural  life,  and 
the  remainder  of  said  income  to  my  son,  Harlow  W.  Bailey, 
during  his  natural  life,  or  until  the  trust  shall  terminate,  as 
hereinafter  stated.  And  in  case  of  the  death  of  either  of  my 
said  brother,  Alanson  C.  Bailey,  or  Mrs.  Mary  A.  Swain,  then 
their  proportions  of  said  income  shall  be  paid  to  my  said  son 
Harlow  W.  Bailey,  and  in  case  of  the  death  of  my  said  son, 
Harlow  W.  Bailey,  then  I  direct  that  his  share  of  said  income 
shall  be  added  to  the  principal  sum  of  said  trust.  The  principal 
of  said  trust  fund  of  sixty  thousand  dollars,  T  direct  to  be  held 
in  trust  by  the  said  Buffalo  Loan,  Trust  and  Safe  Deposit  Com- 
pany for  the  children  of  my  said  son,  Harlow  W.  Bailey,  and  I 
direct  that  each  child  of  my  said  son,  Harlow  W.  Bailey,  shall 
have  and  receive  his  or  her  portion  of  said  trust  fund  upon  his 
or  her  arriving  at  the  age  of  twenty-one  years,  and  then  to  take 
such  proportion  of  said  principal  sum  as  the  number  of  children 
then  living  and  minors  shall  bear  towards  the  principal  sum 
then  undivided,  so  that  if  there  be  three  children  living  when 
the  oldest  becomes  twenty-one  years  of  age,  such  oldest  child 
shaU  receive  one-third  of  said  principal  sum  of  said  trust  fund, 
and  if  another  child  shall  be  bom  after  the  oldest  child  has 
become  twenty-one  years  of  age,  and  shall  have  received  his  or 
her  proportion  of  said  trust  fund,  then  the  second  child  shall 
upon  becoming  twenty-one  years  of  age,  have  and  receive  one- 
third  of  the  remaining  principal  of  said  trust  fund.  And  in 
case  there  be  no  children  of  my  said  son,  Harlow  W.  Bailey, 
living  at  the  time. of  my  decease,  or  in  case  the  children  then 
living  shall  die  before  arriving  at  the  age  of  twenty-one  years, 
then  I  direct  that  the  trust  hereby  created  shall  continue  for 
twenty-five  years  from  the  date  of  this  will,  and  if  at  that  time 
there  be  no  children  of  my  said  son,  Harlow  W.  Bailey,  living, 
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I  direct  that  the  trust  hereby  created  shall  cease  and  be  deter- 
mined, and  I  hereby  direct  that  the  principal  of  said  trust  fund 
shall  then  be  paid  to  my  son,  Harlow  W.  Bailey,  and  the  same 
shall  be  his  property  absolutely,  and  forever,  and  if  at  that  time 
my  said  son,  Harlow  W.  Bailey,  shall  not  be  living,  then  I  direct 
that  the  principal  of  said  trust  fund  shall  be  divided  and  paid 
over,  share  and  share  alike,  to  the  heirs  of  my  said  sister,  Caro- 
line E.  Blair,  of  Madison,  Ohio.  But  if  there  be  a  child  of  my 
said  son,  Harlow  W.  Bailey,  living  twenty-five  years  from  the 
date  of  this  will,  though  born  after  my  decease,  then  said  trust 
hereby  created  shall  continue  for  the  benefit  of  such  child.'' 

By  the  terms  of  the  residuary  clause  of  the  will  the  testator 
gave,  devised  and  bequeathed  all  the  rest,  residue  and  remainder 
of  his  estate  to  the  plaintiff. 

Immediately  after  the  probate  of  the  will,  the  defendant 
Buffalo  Loan,  Trust  and  Safe  Deposit  Company,  hereinafter 
mentioned  as  the  trust  company,  took  possession  of  the  assets 
mentioned  in  the  fourth  clause  of  the  will,  and  retained  such 
possession  until  about  July,  1899,  when  the  bonds  were  con- 
verted into  cash  and  the  proceeds  reinvested  by  it.  During  the 
time  that  the  trust  company  had  possession  of  the  bonds  or  the 
proceeds  of  the  same,  it  continued  down  until  July  1st,  1911, 
subsequent  to  the  commencement  of  this  action,  to  pay  Alanson 
C.  Bailey  the  sum  of  six  hundred  dollars  per  year,  paid  Mary  A. 
Swain  to  the  time  of  her  death,  October,  1899,  the  sum  of  three 
hundred  and  sixty  dollars  per  year,  and  down  to  said  July  1st, 
1911,  paid  to  the  plaintiff  herein  the  balance  of  the  income 
received  by  it,  after  deducting  its  commissions,  in  each  instance 
taking  receipts  from  the  parties  to  whom  payments  were  made. 

On  or  about  February  2d,  1895,  the  executors  paid  to  plaintiff 
the  sum  of  one  hundred  and  seventy  thousand  dollars,  the 
amount  of  the  residuary  estate,  and  took  from  him  a  receipt  in 
the  usual  form,  consenting  to  the  entry  of  a  decree  by  the  surro- 
gate discharging  the  executors,  and  thereafter  and  on  January 
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29th,  1899,  a  decree  was  duly  entered  discharging  the  executors 
as  such. 

This  action  was  commenced  on  or  about  May  19th,  1911,  to 
secure  a  judgment  determining  that  the  fourth  clause  of  the  will 
of  Daniel  E.  Bailey,  deceased,  be  declared  illegal  and  void,  and 
that  the  sum  of  sixty  thousand  dollars  held  by  the  trust  company 
together  with  the  interest  and  accumulations  and  proceeds 
thereof  be  adjudged  and  determined  to  belong  to  the  plaintiff, 
and  that  the  trust  company  account  therefor  to  plaintiff. 

The  trust  company  denied  the  invalidity  of  the  fourth  clause 
of  the  will  of  the  testator,  and  asserted  as  separate  defenses  the 
probate  of  the  will ;  that  plaintiff  was  estopped  by  reason  thereof 
from  questioning  the  validity  of  the  same  as  well  as  by  his  acts 
as  one  of  the  executors  in  administering  the  estate  and  the  final 
accounting  in  the  Surrogate's  Court,  and  the  setting  aside  of 
the  securities  for  the  trust  company,  as  well  as  by  his  acqui- 
escence in  the  distribution  of  income,  and  further  set  forth  as  a 
defense  the  Statute  of  Limitations.  The  defendant  Alanson  C. 
Bailey  relied  upon  the  Statute  of  Limitations  as  a  defense  to 
the  action. 

Aaron  Fybush  and  Frank  C.  Ferguson  for  appellant.  The 
plaintiff  had  the  right  to  bring  this  action  and  is  entitled  to 
obtain  a  judicial  construction  of  the  fourth  clause  of  the  vjdll 
purporting  to  create  a  trust,  he  being  sole  residuary  legatee 
under  the  will  and  sole  next  of  kin  of  the  testator.  (Wager  v. 
Wager,  89  N.  T.  161 ;  Eead  v.  Williams,  125  N.  Y.  560 ;  Kalish 
V.  Kalish,  166  K  Y.  368;  Casey  v.  Casey,  161  App.  Div.  427.) 
The  fourth  clause  of  the  will  is  whoUy  ill^al.  (Colton  v.  Fox, 
67  N.  Y.  351 ;  Tilden  v.  Green,  130  N.  Y.  29 ;  Herzog  v.  Title 
Guarantee  &  Trust  Co.,  177  N.  Y.  92 ;  Matter  of  Wilcox,  194 
ST.  Y.  288 ;  Schettler  v.  Smith,  41  K  Y.  328 ;  Knox  v.  Jones, 
47  N.  Y.  389,  397 ;  Hawley  v.  James,  16  Wend.  121 ;  Purdy  v. 
Hayt,  92  ST.  Y.  446 ;  Haynes  v.  Sherman,  117  N.  Y.  433 ;  Dana 
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V.  Murray,  122  X.  Y.  604.)  The  trust  failing,  the  annuities  to 
be  paid  out  of  the  trust  fund  fail  with  it.  (Colton  v.  Fox,  67 
N.  Y.  348 ;  People's  Trust  Co.  v.  Flynn,  188  X.  Y.  385.)  The 
appellant  has  not  waived  his  right  to  maintain  this  action,  nor 
is  he  estopped,  if  the  trust  shall  be  held  to  be  invalid,  from  in- 
sisting that  the  defendant  trust  company  should  account  to  him 
for  his  money  wrongfully  paid  out  by  it  to  other  persons. 
(O'Connor  v.  Gilford,  117  N.  Y.  275. )  The  Statute  of  Limita- 
tions has  not  run.  (Giraud  v.  Giraud,  58  How.  Pr.  175; 
Decouche  v.  Savetier,  3  Johns.  Ch.  190,  216 ;  Goodrich  v.  Pen- 
dleton, 3  Johns.  Ch.  384;  Coster  v.  Murray,  5  Johns.  Ch.  522; 
Murray  v.  Coster,  20  Johns.  582;  Davis  v.  Davis,  86  Hun, 
400.) 

Lincoln  A.  Groat  for  Buifalo  Loan,  Trust  and  Safe  Deposit 
Company,  respondent.  The  judgment  appealed  from  which 
eliminates  the  invalid  and  contingent  limitations  over  contained 
in  the  fourth  clause  of  the  will  in  question  and  sustains  the 
trust  to  the  extent  of  the  valid  provisions  contained  in  the  first 
paragraph  of  said  clause,  thus  effectuating  in  the  main  the  pu^ 
poses  of  the  testator,  should  be  affirmed.  (Kennedy  v.  Hoy, 
105  N.  Y.  137;  Haskall  v.  King,  162  N.  Y.  134;  Kalish  v. 
Kalish,  166  X.  Y.  368;  Schey  v.  Schey,  194  N.  Y.  368;  Hen- 
derson V.  Henderson,  113  N.  Y.  1 ;  Schettler  v.  Smith,  41  X.  T. 
328 ;  Manice  v.  Manice,  43  X.  Y,  303 ;  Post  v.  Hover,  33  X.  Y. 
593 ;  Mee  v.  Gordon,  187  X.  Y.  410 ;  Robinson  v.  Martin,  200 
X.  Y.  159.)  The  provisions  of  the  first  paragraph  of  the  fourth 
clause  of  the  will  of  Daniel  E.  Bailey,  deceased,  creating  the 
trust  fund  in  question,  when  properly  construed,  in  the  light 
of  the  facts  and  circumstances  as  they  existed  at  the  time  of 
testator's  death,  are  not  illegal  and  void,  and  do  not  unlawfully 
suspend  the  power  of  alienation  of  said  trust  fund,  hut  provide 
for  a  lawful  and  valid  trust.  (Morton  Trust  Co.  v.  Sands,  195 
N.  Y.  28 ;  People's  Trust  Co.  v.  Flynn,  188  X.  Y.  393 ;  Whitson 
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V.  Whitson,  53  N,  Y.  481;  Ex  parte  McComb,  4  Bradf.  152; 
Provost  V.  Provost,  70  K".  Y.  141 ;  Kahn  v.  Tierney,  135  App. 
Div.  897,  201  N.  Y.  516;  Buchanan  v.  Little,  154  N.  Y.  147; 
Tiers  v.  Tiers,  98  N.  Y.  568 ;  Crooke  v.  County  of  Kings,  97 
X.  Y.  421.)  The  provisions  of  the  fourth  clause  of  the  will  in 
question  constitute  a  valid  and  lawful  trust  during  the  natural 
lives  of  both  Alanson  C.  Bailey  and  Mary  A.  Swain,  and  upon 
the  death  of  the  survivor  of  them  the  title  to  the  trust  fund  in 
question  vests  absolutely  in  the  testator's  grandchildren  then 
living.  (Crooke  v.  County  of  Kings,  97  N.  Y.  445;  Kennedy 
V.  Hoy,  105  N.  Y.  134.)  Plaintiff's  cause  of  action  is  barred 
by  the  Statute  of  Limitations.  (Code  Civ.  Pro.  §  388;  Gil- 
more  V.  Ham,  142  N.  Y.  1;  Koberts  v.  Ely,  113  N.  Y.  128; 
Lammer  v.  Stoddard,  103  N.  Y.  672 ;  Matter  of  Smith,  66  App. 
Div.  340;  Matter  of  Rogers,  153  N.  Y.  316;  Matter  of  Long- 
botham,  38  App.  Div.  607.)  The  plaintiff  is  estopped  from 
m.aintaining  this  action.  (Rothschild  v.  Title  G.  &  T.  Co.,  204 
X.  Y.  464;  Steinway  v.  Steinway,  163  X.  Y.  183;  Williams  v. 
Whittell,  69  App.  Div.  340 ;  Trustees,  etc.,  v.  Smith,  118  N.  Y. 
634 ;  Starr  v.  Selleck,  145  App.  Div.  869,  205  IST.  Y.  545 ;  Chip- 
man  V.  Montgomery,  63  N".  Y.  221 ;  Dunlap  v.  Gill,  23  Misc. 
Rep.  418,  39  App.  Div.  638;  Matter  of  Marx,  117  App.  Div. 
890  ;  Matter  of  Oltmans,  53  Misc.  Rep.  208 ;  Matter  of  Russell, 
168  N.  Y.  177.)  The  decree  of  the  Surrogate's  Court  made 
upon  the  petition  and  release  of  the  plaintiff  on  the  23d  day 
of  January,  1899,  ratifying  and  confirming  the  accounting  had 
between  the  executors  of  the  will  of  Daniel  E.  Bailey,  deceased, 
and  the  plaintiff  herein,  the  sole  residuary  legatee  named  in  said 
will,  and  discharging  said  executors,  is  a  judicial  determination 
that  said  executors  have  fully  and  satisfactorily  accounted  to 
the  plaintiff  for  the  entire  residuary  estate  of  Daniel  E.  Bailey, 
deceased,  and  is  res  adjvdicata  that  the  plaintiff  has  received 
from  said  executors  the  entire  residuary  estate  of  his  father,  to 
which  he  is  entitled.      (Code  Civ.  Pro.  §§  2514,  2742,  2743; 
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Chester  v.  Buffalo  Car  Mfg.  Co.,  183  N.  Y.  435;  Altman  v. 
Hofeller,  152  N.  Y.  502 ;  Gill  v.  Brouwer,  37  N.  Y.  551.) 

Frank  Gibbons  for  Alanson  C.  Bailey,  respondent.  Plain- 
tiff's cause  of  action  is  barred  by  the  ten  years'  Statute  of  Limi- 
tations. (Code  Civ.  Pro.  §  388;  Roberts  v.  Ely,  113  K  T. 
128 ;  Rundle  v.  Allison,  34  N.  Y.  180 ;  Mills  v.  Mills,  115  K  Y. 
80 ;  Hubbell  v.  Medbury,  53  N.  Y.  98 ;  Lammer  v.  Stoddard, 
103  X.  Y.  672;  Yeoman  v.  Townshend,  74  Hun,  625;  Middle- 
ton  V.  Twombley,  125  N.  Y.  520,  524;  Gilmore  v.  Ham,  142 
X.  Y.  1.)  The  trust  is  valid  so  long  as  the  life  estate  of 
Harlow  W.  Bailey  is  concerned  and  the  Annuity  to  this  re- 
spondent, AUanson  C.  Bailey,  is  valid  even  should  such  life 
estate  fail  to  be  terminated  because  in  either  event  his  annuity 
could  be  computed  and  paid  to  him.  (Wells  v.  Rowland,  155 
App.  Div.  351;  Schettler  v.  Smith,  41  K  Y.  328;  Haskall  v. 
King,  162  X.  Y.  134;  Manice  v.  Manice,  43  X.  Y.  303;  Ken- 
nedy v.  Hoy,  105  X.  Y.  134;  Schey  v.  Schey,  194  X.  Y.  368; 
Hawley  v.  James,  16  Wend.  60;  Van  Schuyver  v.  Mulford,  59 
X.  Y.  426 ;  Cochrane  v.  Schell,  140  X.  Y.  516 ;  Herzog  v.  Title 
Guarantee  &  Trust  Co.,  177  X.  Y.  86.) 

H.  B.  Van  Peyma  for  Dorothy  Bailey  et  al.,  respondents. 
Plaintiff's  right  to  sue  for  construction  of  the  will  which  he 
construed  in  accordance  with  what  he  conceived  to  be  his  own 
interests  for  over  sixteen  years  is  barred  by  his  laches,  acqui- 
escence, the  doctrine  of  stale  claims  and  by  his  own  consent  to 
administer  the  will  without  a  construction  thereof,  except  that 
adopted  by  plaintiff,  in  1894.  (Rome  Ex.  Bank  v.  Eames,  1 
Keyes,  588;  Chester  v.  Buffalo  Car  Mfg.  Co.,  70  App.  Div. 
443;  Ashe  v.  Ashe,  113  X.  Y.  232;  Groesbeck  v.  Morgan,  206 
X.  Y.  385 ;  McKechnie  v.  McKechnie,  3  App.  Div.  91 ;  Calhoun 
V.  Millard,  121  X.  Y.  69;  Conkling  v.  Weatherwax,  181  X.  Y. 
267;  Lockwood  v.  Brantley,  3  X.'y.  S.  R.  648.)      The  action 
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is  barred  by  the  Statute  of  Limitations.  The  court  was  not 
called  upon  to  construe  this  will,  and  the  right  to  a  judicial  con- 
struction thereof  has  been  barred  by  time  and  statute,  in  the 
absence  of  allegation  and  proof  showing  a  necessity  therefor. 
(Gilmore  v.  Ham,  142  X.  Y.  1 ;  Matter  of  Smith,  66  App.  Div. 
340;  Matter  of  Rogers,  153  N.  Y.  316;  Matter  of  Longbotham, 
38  App.  Div.  607;  Roberts  v.  Ely,  113  N.  Y.  128;  Matter  of 
Xeilley,  95  N.  Y.  382.)  Even  if  in  part  obnoxious  to  the 
statute,  the  will  of  Bailey  should  be  upheld  as  creating  a  trust 
for  the  benefit  of  his  only  son,  resulting  in  the  ultimate  pro- 
tection of  the  infants.  (Henderson  v.  Henderson,  113  N.  Y. 
16;  Kalish  v.  Kalish,  166  N.  Y.  374;  Becker  v.  Becker,  13 
App.  Div.  345;  Schermerhorn  v.  Cutting,  131  N.  Y.  48;  Oxley 
V.Lane,  35  N.Y.  340.) 

HooAN,  J.  —  L^pon  the  first  trial  of  this  action  the  trial  jus- 
tice held  (75  Misc.  Eep.  23)  that  the  fourth  clause  of  the  will 
of  the  testator  was  void,  and  judgment  was  accordingly  entered 
requiring  the  trustee  to  pay  over  to  the  plaintiff  the  trust  fund 
and  accumulations  thereof  then  on  hand. 

Upon  appeal  from  that  judgment,  the  Appellate  Division 
held  (151  App.  Div.  166)  that  the  provision  of  the  will  in  ques- 
tion for  the  children  of  the  plaintiff  contravened  the  statute 
against  perpetuities;  that  the  provision  for  the  continuance  of 
the  trust  for  twenty-five  years  with  limitation  over  was  unlaw- 
ful; that  the  provision  for  Alanson  C.  Bailey  and  Mary  A. 
Swain  were  annuities  chargeable  against  the  income,  and  that 
the  trust  fund  need  not  on  that  account  be  extended  beyond  the 
life  of  the  plaintiff,  as  the  present  value  of  the  annuities  could 
be  ascertained  at  his  death,  paid,  and  the  fund  freed  from  the 
claims  of  the  annuities,  and  the  remainder  might  then  be  dis- 
tributed under  the  residuary  clause  of  the  will ;  that  as  to  the 
surviving  annuitant,  Alanson  C.  Bailey,  Mrs.  Swain  being  dead, 
whatever  grounds  had  theretofore  existed  for  questioning  the 
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provision  to  Alanson  C.  Bailey  were  removed  by  the  death  of 
Mrs.  Swain,  and  the  trust  having  been  thereafter  continued  for 
years  and  recognized  by  plaintiff  as  valid,  his  acts,  while  not 
amounting  to  an  equitable  estoppel,  were  sufficient  to  support  a 
finding  that  after  the  death  of  Mrs.  Swain  the  plaintiff  waived 
any  objection  to  the  validity  of  the  provision  of  the  will  for  the 
surviving  life  annuitants  and  thereby  confirmed  the  original 
trust  to  the  life  beneficiaries,  so  there  was  now  a  valid  and  exist- 
ing trust  for  their  benefit  as  the  will  provides  except  as  to  the 
provision  for  Mrs.  Swain  which  had  been  fully  carried  out. 
The  judgment  was  reversed  and  a  new  trial  ordered. 

Upon  the  retrial  of  the  case,  the  trial  justice  found  as  matter 
of  law : 

"  That  the  fourth  clause  of  the  will  attempts  to  suspend  the 
absolute  ownership  of  the  trust  fund  referred  to  therein  and 
made  the  subject  of  the  trust  for  a  period  beyond  the  termina- 
tion of  two  lives  in  being  at  the  death  of  the  testator. 

"  That  the  fourth  clause  of  the  will  attempts  to  suspend  the 
power  of  absolute  alienation  of  the  fund  that  is  made  the  sub- 
ject of  the  trust  for  a  period  beyond  the  termination  of  two 
lives  in  being  at  the  death  of  the  testator. 

"  That  the  fourth  clause  of  the  will  contains  directions  for 
the  accumulations  of  income  for  periods  and  for  purposes  not 
sanctioned  by  either  the  first  or  second  subdivisions  of  section 
sixteen  of  the  Personal  Property  Law." 

The  court  further  found  that  the  question  of  the  validity  of 
the  fourth  clause  of  the  will  was  not  in  any  manner  involved  in 
the  proceeding  for  the  probate  of  the  will  or  in  the  proceeding 
by  which  the  executors  were  discharged  as  such;  that  the  pro- 
visions of  the  will,  so  far  as  the  same  provided  for  the  payment 
of  income  to  Alanson  C.  Bailey  and  Mary  A.  Swain,  having 
been  fully  executed  as  to  the  provision  for  Mary  A.  Swain  up 
to  the  time  of  her  death  in  October,  1899,  and  thereafter  the 
trust  having  been  continued  without  objection  for  upwards  of 
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eleven  years  and  administered  according  to  the  terms  and  pro- 
visions of  said  v^rill  and  recognized  by  the  plaintiff  as  a  lawful 
and  valid  trust,  constituted  a  valid  and  lawful  trust  for  the  sur 
living  life  beneficiaries  named  in  said  will,  Harlow  W.  Bailey 
and  Alanson  C.  Bailey,  consequently  any  legal  objections  the 
plaintiff  might  have  urged  against  the  validity  of  the  trust 
created  by  the  fourth  paragraph  of  the  will  as  constituting  an 
unlawful  suspension  of  the  power  of  alienation  prior  to  the 
death  of  Mary  A.  Swain,  have  been  waived  and  abandoned  by 
him,  and  by  his  acquiescence  in  the  administration  of  said  trust 
fund  after  the  death  of  Mary  A.  Swain  he  had  ratified  and  con- 
firmed the  original  trust  and  yielded  to  the  trustee  and  the  life 
beneficiaries  their  respective  rights  therein  as  defined  by  the 
provisions  of  the  will.  The  complaint  was  dismissed  upon  the 
merits.  The  judgment  entered  was  unanimously  affirmed  by 
the  Appellate  Division. 

Counsel  for  the  trust  fund  in  his  brief  concedes  that  the  pro- 
visions contained  in  the  will  relating  to  the  holding  of  the  trust 
fund  in  certain  remote  contingencies  for  a  period  of  twenty-five 
years,  and  the  contingent  limitations  over,  are  illegal  and  void, 
but  asserts  that  the  illegal  and  void  provisions  have  no  relation 
to  the  primary  trust  for  the  benefit  of  the  plaintiff  and  his 
children  and  are  separable  therefrom. 

Coimsel  for  the  respondent  Alanson  C.  Bailey  makes  the  same 
concession  in  the  brief  presented  in  his  behalf  and  insists  that 
the  illegal  portion  of  the  fourth  clause  of  the  will  may  be 
separated  from  the  earlier  clause  and  the  latter  provision  for  the 
payment  of  an  annuity  to  x\lanson  C.  Bailey  be  sustained. 

The  guardian  ad  litem  filed  a  brief  in  which  he  urges  estoppel 
by  plaintiff  by  reason  of  laches  and  acquiescence.  He  also 
adopted  the  argument  presented  by  the  briefs  of  the  co-respon- 
dents and  urged  that  the  will  should  be  upheld  as  creating  a 
trust  for  the  benefit  of  plaintiff  which  would  result  in  the  ulti- 
mate protection  of  the  infants. 
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All  of  the  respondents  plead  the  Statute  of  Limitations. 

We  concur  in  the  conclusion  of  the  trial  justice  that  the  fourth 
clause  of  the  will  of  the  testator  is  invalid  in  that  it  contravenes 
the  statute  inhibiting  the  suspension  of  the  absolute  ownership 
of  the  fund  of  $60,000  for  a  period  of  more  than  two  lives  in 
being  at  the  time  of  the  death  of  the  testator.  In  view  of  that 
determination  in  connection  with  the  concession  of  counsel  for 
the  respective  respondents  it  will  be  only  necessary  to  treat  of 
the  remaining  questions  decided  by  the  trial  justice  which  were 
affirmed  by  the  Appellate  Division. 

The  clause  of  the  will  of  Mr.  Bailey  as  the  same  appears  in 
the  record  is  embodied  in  a  single  paragraph  and  must  be  con- 
sidered as  a  whole.  The  rule  is  well  established  that  when 
some  of  the  trusts  in  a  will  are  legal  and  some  illegal,  if  they 
are  connected  together  so  as  to  constitute  an  entire  scheme,  so 
that  the  presumed  wishes  of  the  testator  would  be  defeated  if  one 
portion  was  retained  and  other  portions  rejected,  or  if  manifest 
injustice  would  result  from  such  construction  to  the  benefici- 
aries or  some  of  them,  then  all  of  the  trust  provisions  must  be 
construed  together  and  all  must  be  held  illegal.  (Manice  v. 
Manice,  43  X.  Y.  303 ;  Knox  v.  Jones,  47  X.  Y.  389 ;  Van 
Schuyver  v.  Mulford,  59  X.  Y.  426 ;  Kennedy  v.  'Hoy,  105 
X.  Y.  135 ;  Tilden  v.  Green,  130  X.  Y.  29.) 

Respondents  ask  us  to  apply  the  rule  which  permits  unlawful 
trusts  to  be  eliminated  from  a  will,  and  those  which  are  lawful 
to  be  enforced.  The  court  will  at  all  times  give  full  effect  to 
the  intention  of  the  testator,  provided  always  that  such  intent 
does  not  violate  provisions  of  the  statutes  or  well-established 
principles  of  law.  It  is  not  permissible  for  the  court  to  violate 
the  intention  of  the  testator  or  interfere  with  the  general  plan 
created  by  the  testator  for  the  disposition  of  his  property. 

An  examination  of  the  will  discloses  that  the  intention  of  the 
testator  was  to  provide  generous  bequests  to  his  wife  and  his 
sister,  and  the  residue  of  his  estate  to  his  only  child,  the  plaintiff 
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in  this  action,  who  was  then  married  and  had  one  child  about 
two  years  of  age.  His  paramount  purpose  in  the  creation  of 
the  trust  fund  was  to  provide  for  his  grandchildren  living  at 
the  time  of  his  death  or  thereafter  born,  the  income  from  the 
same  to  be  paid  fifty  dollars  per  month  to  his  brother,  Alanson 
C.  Bailey,  during  his  life,  thirty  dollars  per  month  to  Mary  A. 
Swain,  a  friend,  during  her  life,  and  the  remainder  of  the  in- 
come to  the  plaintiff  during  his  natural  life  "  or  until  the  trust 
shall  terminate  as  hereinafter  stated."  In  the  event  of  the  death 
of  Alanson  C.  Bailey  or  Mary  A.  Swain,  their  proportions  of 
the  income  were  to  be  paid  to  the  plaintiff,  but  in  case  of  his 
death  his  share  was  to  be  added  to  the  principal  sum  of  the 
trust.  The  scheme  of  a  distribution  of  income,  as  will  be  ob- 
served, was  to  pay  over  the  same  during  a  period  extending 
beyond  the  termination  of  two  lives  in  being  at  the  testator's 
death  unless  the  trust  should  terminate  as  thereafter  stated  in 
the  will,  which  termination  is  provided  for  in  a  later  portion  of 
said  fourth  clause  as  follows :  "  In  case  there  be  no  child  of 
my  said  son  Harlow  W.  Bailey  living  at  the  time  of  my  de- 
cease, or  in  case  the  children  then  living  shall  die  before  arriv- 
ing at  the  age  of  twenty-one  years,  then  I  direct  that  the  trust 
hereby  created  shall  continue  for  twenty-five  years  from  the  date 
of  this  will,  and  if  at  that  time  there  shall  be  any  children  of 
my  said  son  Harlow  W.  Bailey  living  I  direct  that  the  trust 
hereby  created  shall  cease  and  be  determined." 

The  principal  of  the  trust  sought  to  be  created  was  to  be  held 
for  the  children  of  the  plaintiff,  each  child  to  receive  his  or  her 
proportion  upon  attaining  the  age  of  twenty-one  years,  the  pro- 
portion to  be  dependent  upon  the  number  of  children,  minors, 
then  living.  The  right  of  any  child  or  children  of  the  plaintiff 
to  a  portion  of  the  principal  was  contingent  upon  each  child 
attaining  the  age  of  twenty-one  years.  As  minors  the  child  or 
children  of  plaintiff  would  not  be  entitled  to  a  distributive  share 
of  the  fund.      The  death  of  any  of  said  children  during  his  or 
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her  minority  would  not  result  in  an  estate  therein  descendible 
as  the  interest  of  such  child  in  the  fund  was  contingent,  rather 
than  a  vested  remainder  in  the  same. 

The  trust  for  a  payment  of  the  income  of  the  trust  ftmd  was 
subordinate  to  the  disposition  made  of  the  principal,  conse- 
quently the  creation  of  the  trust  fund  and  disposition  of  the 
same,  both  income  and  principal,  was  so  closely  allied  that  they 
are  inseparable.  The  testator  in  his  earnestness  to  provide  for 
his  grandchildren  surrounded  the  disposition  of  the  trust  by 
provisions  in  violation  of  the  statutes  relating  to  perpetuities 
and  ownership  and  alienation  of  personal  property.  As  the 
predominating  purpose  for  which  the  trust  attempted  to  be 
created  was  dependent  upon  the  validity  of  the  whole  trust, 
which  cannot  be  carried  out,  the  trust  as  to  the  income  must  also 
fall.  It  is  not  permissible  to  eliminate  language  of  a  will  so 
closely  intermingled  with  the  general  plan  the  same  was  in- 
tended to  cover,  to  make  and  thereby  create  a  valid  trust,  where 
the  clause  of  the  will  seeks  to  establish  a  trust  which  by  its  pro- 
visions is  wholly  invalid.  (Central  Trust  Co.  of  N.  Y.  v. 
Egleston,  185  N.  Y.  23.) 

The  suggestion  that  the  income  provided  for  Mary  A.  Swain 
having  been  paid  to  her  down  to  the  time  of  her  death,  and  there- 
after the  trust  having  been  administered  according  to  the  terms 
of  the  will,  without  opposition  on  the  part  of-  plaintiff,  consti- 
tuted the  trust  sought  to  be  created  a  lawful  trust  for  the  surviv- 
ing life  beneficiaries,  cannot  be  sustained.  Such  was  not  the 
expressed  intent  of  the  testator.  The  validity  of  the  trust  must 
be  determined  as  of  the  time  of  the  probate  of  the  will,  rather 
than  after  the  death  of  one  of  the  beneficiaries  named  therein. 
(Matter  of  Wilcox,  194  N.  Y.  288.)  The  court  is  powerless 
to  make  valid  a  provision  in  a  will  which  in  its  inception  con- 
travenes the  statute,  and  which  it  had  found  as  matter  of  law 
did  violate  the  provisions  of  the  statute. 

The  defendants  cannot  defeat  this  action  upon  the  ground  of 
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estoppel  by  reason  of  the  proceedings  in  the  Surrogate's  Court 
upon  the  probate  of  the  will  and  the  decree  on  the  final  account- 
ing in  connection  with  the  alleged  acquiescence  of  plaintiff  in 
the  distribution  of  the  income.  Upon  the  probate  of  the  will 
or  upon  the  final  accounting  by  the  executors,  the  surrogate  was 
not  asked  to,  neither  did  he  construe  the  provisions  of  the  will 
of  the  testator.  The  only  issues  determined  by  the  surrogate 
were,  first,  the  capacity  of  the  testator  to  make  a  will  and  that 
the  same  was  properly  executed;  secondly,  that  the  executors 
had  properly  accounted  for  all  of  the  property  of  the  testator. 

The  right  of  plaintiff  to  the  amount  of  tl^e  trust  fund  as 
residuary  legatee  by  reason  of  the  invalidity  of  the  fourth  clause 
of  the  will  was  not  an  is^ue  before  the  surrogate  or  determined 
by  him  in  either  of  the  proceedings.  The  decrees  made  by  the 
surrogate  did  not  involve  the  questions  at  issue  in  this  action, 
and  were  not  operative  as  an  estoppel.  (Rudd  v.  Cornell,  171 
X.Y.I  14.) 

The  decree  upon  the  accounting  is  conclusive  upon  the 
plaintiff  upon  the  distribution  of  the  funds  of  the  estate  up  to 
the  time  of  the  entry  of  the  same,  and  equity  requires  that  the 
income  of  the  trust  fund  distributed  by  the  trustee  down  to 
July  1st,  immediately  subsequent  to  the  commencement  of  this 
action  should  remain  unquestioned  by  him.  The  trial  justice 
found  as  matter  of  fact  "  that  in  making  the  payments  to  Alan- 
son  C.  Bailey  and  Mary  A.  Swain,  the  defendant  trust  company 
did  not  consult  plaintiff  and  received  no  express  directions  from 
him  to  make  said  payments.^' 

That  the  plaintiff  did  not  earlier  discover  his  legal  rights  and 
contest  the  validity  of  the  fourth  clause  of  the  will  by  the  terms 
of  which  the  trust  was  sought  to  be  established  is  not  sufficient 
to  defeat  the  action.  Under  the  circumstances  of  this  case  the 
Statute  of  Limitations  is  not  a  bar  to  the  maintenance  of  this 
action  in  favor  of  any  of  the  defendants. 

The  trust  company  insists  upon  its  right  to  hold  the  fund 
19 
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and  distribute  a  portion  of  the  income  to  the  respondent  Alanson 
C.  Bailey.  The  subject-matter  of  this  action  is  to  compel  the 
trustee  to  account  by  reason  of  the  invalidity  of  the  fourth  clause 
of  the  will.  The  trust  being  void  the  trustee  holds  the  fund  for 
the  persons  to  whom  the  law  or  other  provisions  of  the  will  give 
undisposed  property  to.     (O'Connor  v.  Gifford,  117  N.  Y.  275.) 

As  such  trustee,  the  trust  company  cannot  assert  any  claim 
adverse  to  the  cestui  que  trust  or  deny  his  title.  It  does  not  hold 
the  fund  under  any  claim  of  ownership.  As  the  attempted  trust 
was  invalid  the  funds  constituting  the  same  passed  under  the 
will  to  the  plaintiff  as  residuary  legatee.  As  against  him  the 
trust  company  has  no  claim  or  right  to  the  fund.  It  will  be 
protected  in  a  payment  of  the  fund  to  the  plaintiff  by  the  judg- 
ment of  the  court.  Had  it  held  the  fund  and  accumulations 
for  a  period  of  eleven  years,  could  it  as  trustee  retain  the  same 
as  against  the  beneficiaries  by  reason  of  the  Statute  of  Limita- 
tions ?  That  question  is  susceptible  of  but  one  reply.  (Matter 
of  Camp,  126  IN^.  Y.  377 ;  Zebley  v.  Farmers'  L.  &  T.  Co.,  139 
N.  Y.  461;  Perry  on  Trusts  [6th  ed.]),  §  433.) 

In  favor  of  the  infant  defendants  the  Statute  of  Limitations 
is  not  a  bar.  Under  the  terms  of  the  will  they  were  not  pos- 
sessed of  a  vested  interest  in  the  attempted  trust  fund.  They 
had  merely  a  contingent  interest  in  the  same  which  might  never 
mature  into  a  vested  estate. 

The  defendant  Alanson  C.  Bailey  cannot  defeat  the  right  of 
the  plaintiff  to  an  accounting  by  the  trustee  and  a  construction 
of  the  will  by  reason  of  the  Statute  of  Limitations.  The  in- 
come received  by  him  was  paid  to  him  by  the  trust  company 
without  consultation  with  or  the  direction  of  the  plaintiff. 

In  Head  v.  Williams  (125  N.  Y.  560,  566)  Judge  Andbkws 
writing  for  this  court,  referring  to  the  jurisdiction  of  a  court  of 
equity  to  entertain  an  action  in  behalf  of  the  next  of  kin  of  a 
testator  for  the  construction  of  a  will  disposing  of  personal 
estate^  where  the  disposition  made  by  the  testator  was  claimed 
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to  be  invalid,  said :  "  It  is  true  that  in  such  cases  the  next  of 
kin  claim  in  hostility  to  the  will,  but  the  executors,  in  case  the 
disposition  made  by  the  testator  is  invalid  or  cannot  take  effect, 
hold  the  personalty  upon  a  resulting  trust  for  those  entitled 
under  the  Statute  of  Distributions,  and  thereby  the  jurisdiction 
to  bring  an  equitable  action  for  construction  and  to  have  the 
resulting  trust  declared  by  the  court  attaches  as  incident  to  the 
jurisdiction  of  equity  over  trusts.  The  Code  of  Civil  Procedure 
(§  1866)  has  extended  the  remedy  so  as  to  include  suits  for  con- 
struction of  devises  in  behalf  of  heirs  claiming  adversely  to  the 
will,  and  it  would  not  be  consistent  with  the  spirit  of  this  legis- 
lation to  narrow  the  jurisdiction  in  cases  of  bequests  of  per- 
sonaltv.'' 

Applying  the  principle  of  law  stated  in  that  case  to  the  case 
at  bar  we  conclude  that  the  trust  company  holds  the  fund  in 
controversy  upon  a  resulting  trust  for  the  plaintiff  as  the  re- 
siduary legatee  under  the  will  of  the  testator.  The  plaintiff 
seeks  in  this  action  to  compel  the  trustee  to  account  to  him  for 
that  fund  by  reason  of  the  invalidity  of  the  fourth  clause  of  the 
will.  The  plaintiff,  beneficiary  of  such  fund,  as  a  continuing 
right  to  maintain  such  action  so  long  as  any  portion  of  the 
fund  or  the  acumulations  thereof  remain  undisposed  of  and  un- 
accounted for  by  the  trustee.  (Miner  v.  Beekman,  50  N".  Y. 
337;  De  Forest  v.  Walters,  153  X.  Y.  229;  Lammer  v.  Stod- 
dard, 103  N.  Y.  672.) 

We,  therefore,  determine,  first,  that  the  fourth  clause  of  the 
will  was  invalid  and  in  contravention  of  the  statute  against 
perpetuities  and  the  ownership  and  alienation  of  personal  prop- 
erty; second,  that  the  plaintiff  herein  as  residuary  legatee  under 
the  will  of  Daniel  E.  Bailey  is  entitled  to  the  avails  of  the  trust 
fund  now  in  the  hands  of  the  defendant  Buffalo  Loan,  Trust 
and  Safe  Deposit  Company,  together  with  any  accumulations 
thereon  from  the  first  day  of  July  subsequent  to  the  commence- 
ment of  this  action,  after  the  deduction  of  legal  commissions  to 
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which  the  trust  compariy  is  entitled  for  the  disposition  of  said 
fund ;  third,  that  the  defendant  Alanson  C.  Bailey  is  not  entitled 
to  any  further  payments  under  the  will  of  Daniel  E.  Bailey,  but 
is  entitled  to  hold  and  retain  the  income  paid  to  him  down  to 
July  1st,  subsequent  to  the  commencement  of  this  action;  fourth, 
that  the  plaintiff  is  not  entitled  to  recover  from  Alanson  C. 
Bailey  or  the  representatives  of  Mary  A.  Swain  any  income  from 
the  trust  fund  paid  under  the  will  of  Daniel  E.  Bailey  to  either 
of  said  parties  prior  to  the  first  day  of  July  subsequent  to  the 
commencement  of  this  action;  fifth,  that  the  infant  defendants 
had  no  vested  right  under  the  fourth  clause  of  the  will  of  Daniel 
E.  Bailey. 

The  judgments  of  the  Appellate  Division  and  Trial  Term 
should  be  reversed,  and  the  case  remanded  to  the  Trial  Term  for 
a  decision  and  judgment  directed  in  accordance  with  this 
opinion,  with  costs  to  the  plaintiff  and  the  guardian  ad  litem  in 
all  courts,  payable  out  of  the  fund. 

WiLLARD  Babtlett,  Ch.  J.,  Chase^  Collin,  Miller,  Car- 
Dozo  and  Seabury,  JJ.,  concur. 

Judgment  accordingly. 


fl 

Susan  E.  Hadcox,  Respondent,  v.  Mary  R.  Cody,  Individually 
and  as  Executrix  of  James  A.  Carey,  Deceased,  et  al.,  Ap- 
pellants, Impleaded  with  Others. 

{Court  of  Appeals,  January,  1915.) 

Will — Construction  of  Provision  Cbbatinq  Trust  or  Tgstatob's  B»- 
siDUART  Estate  fob  Benefit  of  His  Daughter  fob  Life — ^Disposition 
OF  Fund  Upon  Death  of  Subvivob  of  Dauohtbbs. 

Testator's  will  provided:  ''After  all  my  lawful  debts  and  funeral 
expenses  are  paid  I  give  and  bequeath  unto  my  daughter  Susan  Emeline 
the  use  of  Two  Thousand  Dollars  during  her  natural  life,  the  balance 
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of  my  property  to  -be  divided  equally  betwixt  my  two  daughters  (Susan 
Emeline  and  Mary  Rotetta)  during  tbeir  natural  lives  and  then  to  my 
legal  descendants,  if  any  there  shall  be,  but  if  there  should  be  none  then 
to  Theodore  De  Land  or  his  children."  Testator  left  two  daughters, 
named  in  the  will,  his  only  heirs  and  next  of  kin,  one  of  whomi  is  plaintiff, 
the  other  defendant  in  this  action  for  its  construction.  The  plaintiff 
has  never  iiod  a  child.  The  defendant  Mary  R.  Cody  at  the  time  of  the 
death  of  her  father  had  two  children,  her  only  living  descendants,  one  of 
wihom  is  dead,  and  the  other  of  whom  is  defendant  James  Carey  Cody, 
who  is  the  only  desceudant  now  living  of  the  testator  other  than  the  two 
daughters.  Theodore  De  Land,  named  in  the  will,  is  living,  and  he  has 
three  children  who  are  defendants  herein.  Held,  that  testator  intended 
to  dispose  of  all  of  his  property  iby  this  will;  that  all  of  his  property 
should  be  held  until  the  death  of  his  daughters  and  the  survivor  of  them, 
and  that  at  such  time  it  shall  become  the  absolute  property  of  the  legal 
descendants  of  the  testator,  if  any  there  shall  be,  but  if  there  should  be 
none  then  to  Theodore  De  Land  or  his  cftiildren. 
Hadcox  V.  Cody,  157  App.  Div.  901,  modified. 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered  Sep- 
tember 12,  1913,  modifying  and  affirming  as  modified  a  judg- 
ment entered  upon  the  report  of  a  referee  in  an  action  brought 
for  an  accounting  and  for  the  construction  of  the  will  of  James 
A.  Carev,  deceased. 

James  A.  Gary  died  April  18,  1890,  leaving  a  will  duly 
attested,  which  was  thereafter  duly  probated  and  of  which  the 
following  is  a  copy : 

"  I,  James  A.  Carey  of  Deansville,  county  of  Oneida  and 
state' of  Xew  York,  being  of  soimd  mind  and  memory,  do  make, 
publish  and  declare  this  to  be  my  last  will  and  testament,  viz. : 
After  all  my  lawful  debts  and  funeral  expenses  are  paid  I  give 
and  bequeath  unto  my  daughter  Susan  Emeline  the  use  of  Two 
Thousand  Dollars  during  her  natural  life,  the  balance  of  my 
property  to  be  divided  equally  betwixt  my  two  daughters  (Susan 
Emeline  and  Mary  Rosetta)  during  their  natural  lives  and  then 
to  my  legal  descendants,  if  any  there  shall  be,  but  if  there  should 
be  none  then  to  Theodore  De  Land  or  his  children.      And  I 
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hereby  constitute  and  appoint  my  two  daughters  executors  of 
this  my  last  will  and  testament  and  require  them  to  give  good 
and  sufficient  bonds  for  the  faithful  performance  of  their  duty 
in  relation  to  this  instrument,  and  I  hereby  revoke  all  former 
wills  by  me  made. 

*^  In  Witness  Whereof  I  have  hereunto  subscribed  my  name 
and  affixed  my  seal  this  8th  day  of  May  in  the  year  of  our  Lord 
one  thousand  eight  hundred  eighty-nine. 

"  JAMES  A.  CAREY  [l.  s.]  '' 

James  A.  Carey  did  not  leave  a  widow  him  surviving.  He 
left  surviving  two  daughters,  his  only  heirs  at  law  and  next  of 
kin,  the  plaintiff  Susan  E.  Hadcox,  and  the  defendant  Mary  R. 
Cody.  The  plaintiff  has  never  had  a  child.  The  defendant 
Mary  R.  Cody  at  the  time  of  the  death  of  her  father  had  two 
children,  her  only  living  descendants,  one  of  whom  died  in  1900, 
and  the  other  of  whom  is  the  defendant  James  Carey  Cody. 
James  Carey  Cody  is  the  only  descendant  now  living  of  James 
A.  Carey,  deceased,  other  than  his  said  two  daughters.  Theo- 
dore De  Land,  named  in  th6  will,  is  living,  and  he  has  three 
children  who  are  defendants  herein.  The  defendant  Theodora 
De  Land,  an  infant,  appeared  in  the  action  by  a  guardian  ad 
litem  and  submitted  her  interest  to  the  protection  of  the  court 
The  defendant  Mary  R.  Cody  duly  qualified  as  executrix  of  said 
will,  but  the  plaintiff  did  not  qualify  as  an  executrix. 

Joseph  Beal  and  Merchant  B.  Hall  for  appellants.  It  was 
the  intention  of  the  testator  by  his  will,  first,  to  give  a  left  estate 
to  each  of  his  daughters,  giving  a  preference  to  Mrs.  Hadcox  to 
the  extent  of  the  use  of  $2,000 ;  second,  to  make  his  posterity  his 
residuary  beneficiaries ;  third,  to  make  a  substitutionary  gift  to 
the  De  Lands  to  prevent  failure  to  take  under  the  will  in  case 
he  should  have  no  descendant.  (L.  1909,  ch.  62,  §  240;  Wil- 
liams V.  Jones,  166  N.  Y.  522 ;  Smith  v.  Bell,  6  Pet.  68;  Mills 
V.  Hudson,  140  X.  Y.  99;  Barnes  v.  Provoost,  4  Johns.  61; 
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Byrnes  v.  Stillwell,  103  X.  Y.  453 ;  Schouler  on  Wills,  530 ; 
Jarman  on  Wills,  168 ;  Matter  of  Russell,  168  N.  Y.  175 ;  Stokes 
V.  Weston,  142  N.  Y.  433;  Matter  of  Brown,  154  N.  Y.  313; 
Connelly  v.  O'Brien,  166  N.  Y.  406;  Benson  v.  Corbin,  145 
X.  Y.  351.) 

William  Townsend  for  respondent.  By  "  descendants  "  the 
testator  meant  to  designate  that  indefinite  and  unascertained 
class  of  persons,  heirs  of  his  body,  if  any  there  should  be,  who 
survived  the  life  estates.  (Cons.  Laws,  ch.  13,  §  98,  subd.  7; 
Matter  of  Kimberly,  150  N.  Y.  90;  Moore  v.  Littel,  41  N.  Y. 
66 ;  Heaton  on  Surrogates'  Courts',  §  920 ;  Matter  of  Allen,  151 
X.  Y.  243;  Hebbard  v.  Lese,  107  App.  Div.  425;  Matter  of 
Seaman,  147  N.  Y.  69 ;  Campbell  v.  Stokes,  142  N.  Y.  23 ; 
Matter  of  Curtis,  142  N.  Y.  219;  March  v.  March,  186  N.  Y. 
99.) 

Chase,  J.  —  The  judgment  of  the  Special  Term  so  far  as  it 
relates  to  the  account  of  the  executrix  is  affirmed  by  the  Appel- 
late Division.  We  have  examined  the  record  relating  to  the 
account  and  find  no  reason  for  changing  the  judgments  entered 
80  far  as  they  adjudge,  determine  and  settle  the  account  of  the 
executrix. 

The  fact  of  making  a  will  raises  a  very  strong  presumption 
against  an  expectation  or  desire  on  the  part  of  the  testator  of 
leaving  a  portion  of  his  estate  undisposed  of  by  his  will. 
(Schult  V.  Moll,  132  N.  Y.  122,  127.)  We  think  it  was  the 
intention  of  the  testator  to  dispose  of  all  of  his  property  by  his 
will  and  that  he  did  not  contemplate  the  possibility  of  dying 
intestate  as  to  any  of  his  estate.  The  gift  to  his  daughters  for 
life  of  the  "  balance  of  my  [his]  property  "  was  intended  to 
include  all  of  his  property  except  the  use  of  two  thousand  dollars 
by  his  daughter  Susan  Emeline  During  her  natural  life.  We 
concur,  therefore,  with  the  Appellate  Division  ^'  that  the  prin- 
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cipal  of  the  two  thousand  dollar  fund,  the  life  use  of  which  is 
given  to  the  plaintiff,  passed  subject  to  such  life  estate  under  the 
provisions  of  the  will  as  a  part  of  testator's  residuary  estate." 

We  do  not  agree  with  the  Special  Term  and  the  Appellate 
Division  in  construing  the  life  estates  of  the  daughters  in  the 
balance  of  the  testator's  property  as  terminable  at  the  death  of 
the  daughters  severally.  The  gift  is  "  during  their  [the 
daughters]  natural  lives  and  then  to  my  [his]  legal  descend- 
ants." We  think  from  the  language  used  by  the  testator  in  his 
will  that  he  intended  to  divide  the  balance  of  his  property 
equally  between  his  daughters  for  life  with  cross-remainders  and 
upon  the  death  of  the  survivor  of  the  daughters  to  the  testaiors 
legal  descendants  as  a  class  at  the  death  of  such  survivor  "  if  any 
there  shall  be,  but  if  there  should  be  none,  then  to  Theodore  De 
Land  or  his  children."  If  the  testator  intended  a  vesting  of  his 
estate  in  his  legal  descendants  at  his  death  subject  to  the  life 
estates,  he  must  have  known  that  in  resaonable  probability  his 
daughters  to  whom  the  life  estates  were  given  would  outlive 
him  and  become  vested  with  his  estate,  for  if  both  were  living 
at  his  death  they  would  be  his  legal  descendants.  In  such  case 
the  daughters  by  the  will  would  be  given  both  the  life  estates 
and  the  remainder.  This  was  clearly  not  the  intention  of  the 
testator.  When  the  intention  of  a  testator  is  ascertained  it  will 
control  the  construction  to  be  given  to  his  will.  (Cammann  v. 
Bailey,  210  X.  Y.  19.) 

The  testator  refers  in  his  will  to  his  legal  descendants  "  if  any 
there  should  be "  and  not  to  the  legal  descendants  of  hu 
daughters  or  either  of  them.  If  the  principal  of  the  estate  did 
not  vest  in  the  testator's  descendants  at  his  death  then,  unless 
it  was  the  intention  of  the  testator  to  give  to  each  of  his  daughters 
a  life  estate  in  an  equal  part  of  his  residuary  estate  with  cross- 
remainders,  upon  the  death  of  one  of  the  daughters  the  prop- 
erty theretofore  held  in  trust  for  her  would  necessarily  pass 
absolutelv  to  the  other  daughter  in  whole  or  in  part  as  the  sole 
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or  as  one  of  the  legal  descendants  of  the  testator.  If  the  testator 
intended  a  vesting  and  distribution  of  the  part  of  his  estate  held 
for  the  benefit  of  such  daughter  in  severalty  he  must  have  known 
that  one  daughter  in  all  reasonable  probability  would  survive 
the  other  and  that  the  share  held  in  trust  for  the  one  first  dying 
would,  as  we  have  said,  pass  absolutely  to  the  survivor  or  to  the 
surviving  daughter  and  the  descendants  of  the  deceased 
daughter.  (Decedent  Estate  Law,  Cons.  Laws,  ch.  13,  sections 
82,  83.)  . 

A  careful  study  of  the  intention  of  the  testator,  as  shown  by 
his  will,  leads  up  to  the  conclusion  tlmt  he  intended  to  dispose 
of  all  of  his  property  by  his  will ;  that  all  of  his  property  should 
be  held  until  the  death  of  his  daughters  and  the  survivor  of  them, 
and  that  at  such  time  it  should  become  the  absolute  property  of 
the  legal  descendants  of  the  testator,  "  if  any  there  shall  be, 
but  if  there  should  be  none  then  to  Theodore  De  Land  or  his 
children."  (Purdy  v.  Hayt,  92  N.  Y.  446 ;  Salter  v.  Drowne, 
205  N.  Y.  204.) 

The  judgment  of  the  Appellate  Division  should  be  modified, 
as  provided  by  this  opinion,  and  as  so  modified  affirmed,  without 
costs  to  either  party. 

WrLLABD  Baktlett,  Ch.  J.,  Collin,  Cuddeback,  Miller 
and  Cardozo,  JJ.,  concur;  Hiscock,  J.,  absent. 

Judgment  accordingly. 
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Matter  of  the  Probate  of  the  Last  Will  and  Testament  of 

Edwabd  Hatx,  Deceased. 

{Surrogate's  Court,  Clinton  County,  April,  1915.) 

Wills — What  Questions  Involved  Upon  Pbobate  of — Evidencb— Sub- 
soBiBiNo  Witnesses — Ruu:  Appucablb  to  Ancient  Documents— Satis- 

PAOTOBY  PBOOP  OP  HANDWRITING* — ^CODB  CiV.  PEO.,  §  933. 

Where  no  objectionB  are  filed  to  the  probate  of  a  will  the  only  ques- 
tion involved  is  the  sufficiency  of  the  proof  to  establish  the  will. 

Under  section  933  of  the  Code  of  Civil  Procedure,  certificates  of  the 
death  of  each  of  the  subscribing  witnesses  to  a  last  will  certified  from 
the  state  department  of  health  are  competent  evidence  of  the  death  of  the 
persons  named  in  the  certificates  in  a  proceeding  to  have  the  will  admitted 
to  probate. 

The  testimony  of  an  attorney  that  about  1882  decedent  and  the  pro- 
ponent of  the  instrument  offered  for  probate  as  decedent's  last  will  showed 
it  to  him  and  decedent  declared  that  it  was  his  will  and  inquired  if  it 
was  correctly  drawn,  and  that  thereupon  the  witness  drew  a  fiimilar  will 
for  said  proponent  in  favor  of  decedent,  was  properly  admitted  in  a  pro- 
ceeding instituted  in  1915  for  the  probate  of  the  will. 

Under  the  rule  applicable  to  ancient  documents  the  subscribing  wit- 
nesses to  a  will  executed  for  more  than  thirty  years  and  bearing  a  full 
and  complete  attestation  clause  are  presumed  to  be  dead,  and  where  the 
signature  and  the  handwriting  of  the  subscribing  witnesses  have  been 
Satisfactorily  proven  there  can  be  no  objection  to  the  probate  of  the  will, 
even  though  the  certificates  of  the  death  of  the  subscribing  witnesses  and 
the  testimony  of  the  attorney,  all  of  which  was  received  in  evidence  o^er 
objection,  be  not  considered. 

4 

Proceeding  upon  the  probate  of  a  will. 

Riley  &  Gordon,  for  proponent. 

O.  B.  Brewster  (Patrick  J.  Tierney,  of  counsel),  for  heir. 

BoiRE,  S.  —  This  is  a  proceeding  for  the  probate  of  the  will 
of  the  late  Edward  Hall,  who  died  July  14,  1914,  survived  only 

•  See  Mills  Surr.,  Vol.  1,  p.  451;  Vol.  10,  p.  37. 
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by  his  widow  and  a  brother.  The  widow  presents  for  probate  a 
will  dated  April  17,  1880,  wherein  she  is  named  as  the  sole 
devisee  and  legatee  as  well  as  executrix.  The  brother  of  the  de- 
ceased appeared  in  the  proceeding  and  examined  the  witnesses 
offered  by  the  proponent,  took  certain  exceptions  to  the  evidence 
introduced  and  at  the  close  of  the  testimony  made  a  motion  to 
strike  out  part  of  the  evidence  received  and  also  asked  for  the 
appointment  of  an  administrator  on  the  ground  that  there  was 
no  will.  The  brother,  however,  specifically  avoided  filing  any 
objections.  With  the  record  in  this  state,  I  consider  that  there 
is  no  contest  to  the  probate  of  the  will,  and  the  only  question 
involved  is  as  to  the  sufficiency  of  the  proof  to  establish  the  will. 
The  instrument  offered  for  probate  purports  to  be  witnessed 
by  William  H.  Sisson  and  Amelia  Sisson,  neither  of  whom  is 
produced  in  this  proceeding,  and  the  absence  of  the  attesting 
witnesses  has  been  the  cause  of  the  introduction  of  common-law 
proof  for  the  purpose  of  establishing  the  will.  This  proof  has 
met  with  the  objection  of  the  deceased's  brother.  Other  evi- 
dence objected  to  consisted  of  two  certificates  of  death,  one  of 
William  H.  Sisson  and  the  other  of  Amelia  Sisson,  certified 
from  the  state  department  of  health.  The  reception  in  evidence 
of  these  certificates  was  objected  to,  "  On  the  ground  that  they 
were  incompetent,  not  properly  authenticated,  immaterial,  irrel- 
evant, not  properly  connected  with  the  deceased  witnesses  and 
not  proper  proof  of  death."  A  review  of  the  evidence  and  the 
selection  of  the  competent  evidence  seem  necessary  at  this  time 
in  order  to  pass  on  the  question  presented.  I  think  that  the  ob- 
jections just  mentioned  were  untenable.  These  certificates  are 
made  evidence  by  statute.  (Code  Civ.  Pro.,  §  933.)  The  Public 
Health  Law  provides  for  the  keeping  of  the  records  and  I  see 
no  objection  to  the  form  of  the  certificates.  A  case  directly  in 
point  is  Matter  of  Francis  (73  Misc.  Rep.  148),  in  which  Judge' 
PowLEB  admitted  just  such  proof,  apparently  on  the  authority 
of  Keefe  v.  Supreme  Council  (37  App.  Div.  276).  My  own  idea. 
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however,  is  that  this  evidence  is  competent  and  proper  on  an- 
other theory,  one  fairer  to  a  contesting  party  and  more  in  accord 
with  the  long  established  rules  of  evidence.  It  will  be  observed 
that  these  certificates  were  not  offered  to  prove  a  fact  direcdy 
in  issue.  The  proponent  offered  them  simply  to  prove  the  death 
of  witnesses  to  the  instrument  and  not  in  any  way  to  establish 
the  main  point  at  issue,  to  wit,  the  factum  of  the  will,  so  that 
the  contested  proofs  were  offered  only  for  the  purpose  of  excus- 
ing the  proponent  from  the  production  of  one  class  of  evidence 
and  to  permit  her  to  prove  part  of  her  case  by  secondary  evi- 
dence. This  evidence  did  not  in  any  way  prove  the  proponent's 
case.  It  simply  permitted  her  to  prove  her  case  in  a  little  dif- 
ferent way  than  would  ordinarily  be  required  of  her.  In  other 
words,  it  was  a  collateral  and  preliminary  matter  to  the  real 
case.  Eor  these  reasons  I  consider  that  we  may  disregard  the 
criticisms  of  Keefe  v.  Supreme  Council  and  the  apparently  con- 
flicting doctrine  advanced  in  Davis  v.  Supreme  Lodge  (165  N. 
Y.  159),  and  in  Buffalo  Loan,  T.  &  S.  D.  Co.  v.  Knight  Temp- 
lars (126  id.  450),  as  these  cases  all  dealt  with  the  competency 
of  health  statistics  on  questions  directly  in  issue. 

I  think,  also,  that  there  was  plenty  of  evidence  to  identify 
the  deceased  mentioned  in  the  certificates  with  the  witnesses, 
among  other  things,  like  initials,  corresponding  age,  same  occu- 
pation, etc.  This  is  true,  particularly  in  view  of  the  fact  that 
this  is  a  collateral  matter  and  no  proof  is  offered  in  dispute  of 
the  facts  alleged. 

The  next  evidence  strenuously  objected  to  was  the  testimony 
of  Smith  If.  Weed,  an  attorney  at  law,  who  was  permitted  to 
testify  that  about  1882  or  1883  the  deceased  and  the  proponent 
visited  his  office,  showed  him  the  will  here  offered  for  probate 
and  the  deceased  then  said  that  this  instrument  was  his  will  and 
inquired  if  it  was  correctly  drawn ;  that  the  witness  thereupon 
drew  a  similar  will  for  the  proponent  in  favor  of  the  deceased. 
This  raises  a  very  nice  point  relative  to  the  prohibition  of  at- 
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torneys  from  testifying  to  communications  to  or  by  clients.  The 
evidence  was  admitted  on  the  theory  that  the  conmiunication 
was  not  confidential  owing  to  the  fact  that  two  persons  were 
present  and  that  the  present  controversy  is  between  the  two 
clients,  or  rather  between  one  client  and  the  person  represent- 
ing the  interest  of  the  second  client  (if,  in  fact,  they  were  both 
clients).  (Whiting  v.  Barney,  30  X.  Y.  330;  Doheny  v.  Lacy, 
168  id.  213,  and  cases  therein  cited.) 

I  am  still  inclined  to  believe  that  the  evidence  was  properly 
admitted.  Under  the  doctrine  sustained  in  the  cases  just  cited 
it  seems  clear  that  were  this  contest  between  the  original  clients 
over  a  disputed  deed  executed  under  the  circumstances  recited, 
there  would  seem  to  be  no  room  for  doubt  as  to  the  competency 
of  the  attorney's  testimony  and  I  can  see  no  distinction  between 
such  a  controversy  and  the  one  under  consideration,  where  the 
heir  is  a  party  only  through  his  deceased  brother.  Were  this 
question  in  doubt,  I  am  strongly  of  the  opinion  that  the  pro- 
ponent would  deserve  the  leniency  of  the  law  in  view  of  the 
milder  and  more  flexible  rule  governing  the  testimony  of  at- 
torneys at  the  time  the  communication  actually  transpired,  to 
wit,  in  1882  or  1883,  for,  while  1  doubt  that  the  proponent  has 
any  vested  right  to  the  benefit  of  the  rules  of  evidence  existing 
at  the  time  this  instrument  was  made,  yet  it  would  seem  unjust 
to  totally  ignore  the  possibility  that  the  parties  may  have  been 
influenced  by  the  then  existing  law  in  permitting  the  instrument 
to  remain  without  additional  evidentiary  support. 

I  have  discussed  the  foregoing  questions  because  they  are  pre- 
sented by  the  evidence  oflFered  and  received  in  evidence.  How- 
ever, to  my  mind  it  is  unnecessary  in  order  to  establish  the  va- 
lidity of  this  will  to  look  to  any  of  the  evidence  objected  to,  as 
it  seems  to  me  that  by  totally  ignoring  this  evidence  the  pro- 
ponent has  established  a  prima  facie  case  for  the  probate  of  the 
will  —  and  that  is  all  that  is  necessary  in  an  uncontested  case. 

The  proof  shows  that  the  deceased  was  a  civil  engineer  actively 
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engaged  in  his  work  at  the  time  the  will  is  dated  and  that  the 
witnesses  were  an  accountant  cashier  and  his  wife,  temporarilj 
residing  at  the  same  place  at  the  time  in  question^  The  de- 
ceased and  his  wife,  the  proponent,  have  no  children^  The  will 
comes  from  the  custody  of  the  widow  who  is  also  its  sole  hene 
ficiarj  and  executrix.  There  is  nothing  in  the  appearance  of 
the  instrument  to  arouse  suspicion ;  it  bears  the  marks  of  age 
and  exhibits  an  honest  face.  It  .bears  a  full  and  complete  attes- 
tation clause.  The  signature  of  the  testator  was  proven  satis- 
factorily. The  instrument  having  passed  muster  on  the  score  of 
(1)  custody  (the  executrix  and  beneficiary  was  a  proper  cus- 
todian), (2)  appearance  and  (3)  age,  to  wit,  more  than  thirty 
years;  it  would  seem  to  me  that  imder  the  rule  applicable  to 
ancient  documents  the  witnesses  are  presumed  to  be  dead  and 
very  little  evidence,  if  any,  in  addition  to  that  already  mentioned 
is  necessary  to  establish  it  as  a  will ;  but  having  proven  the  hand- 
writing of  the  witnesses  I  can  see  no  objection  to  the  probate  of 
the  will,  even  though  we  should  not  consider  any  of  the  evidence 
objected  to.  (Jackson  v.  Laroway,  3  Johns.  Cas.  283 ;  Clark  v. 
Owens,  18  X.  Y.  434;  Fetherly  v.  Waggoner,  11  Wend.  603; 
Northrop  v.  Wright,  24  Wend.  221;  Wilson  v.  Betts,  4  Den. 
201 ;  Burhans  v.  Blashan,  3  Johns.  292 ;  Jackson  v.  Luquere,  5 
Cow.  221;  Wigm.  Ev.,  §  1311,  p.  2137.) 

While  a  controversv  exists  between  the  various  authorities 
above  cited  on  some  features  of  ancient  documents  they  all  are 
based  firmly  on  the  theory  that  a  document  thirty  years  old  is 
presumed  to  be  without  living  witnesses  to  its  execution.  This 
particular  phase  of  the  doctrine  of  ancient  documents,  so  far  as 
I  know,  has  never  been  abridged  by  statute  or  even  criticized  in 
decisions  and  in  my  opinion  it  is  now  still  the  law,  as  it  surely 
should  be,  since  it  is  founded  on  the  experience  of  centuries  and 
the  well-established  average  of  the  length  of  human  life.  The 
will  is  admitted  to  probate. 

Probate  decreed. 
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Matter  of  the  Probate  of  a  Paper  Writing  Purporting  to  be  the 
Last  Will  and  Testament  of  Theodore  A.  Lord^  Deceased. 

{Surrogate's  Court,  Westchester  County ^  April,  1915.) 

Wills — ^Pbobate  of — Opening  op  Degree  of  Pbobate — Code  Civ.  Pbo., 

§2490(6). 

* 

Where  on  motion  to  open  a  decree  of  probate  one  claiming  to  be  de- 
cedent'd  widow  submits  numerous  affidavits  in  support  of  her  claim  that 
she  married  him  in  San  Francisco  in  1S88,  and  the  parties  opposing  tiie 
motion  claim  that  decedent  was  not  a  party  to  any  such  alleged  marriage 
and  submit  evidence  that  on  the  date  thereof  decedent  was  the  husband 
of  one  to  whom  he  had  been  married  in  1869,  and  the  so-called  widow 
while  admitting  the  earlier  marriage  clainw  that  decedent  between  1870 
and  1875  divorced  his  firBt  wife  in  California  and  that  the  records  of  said 
decree  of  divorce  were  destroyed  in  the  fire  caused  by  the  San  Francisco 
earthquake,  and  in  substantiation  of  her  claim  submits  the  declarations 
of  decedent  to  the  effect  that  he  had  obtained  «uch  divorce  and  also  the 
affidavit  of  the  attorney  who  procured  it,  he  stating  that  all  the  records 
in  bis  oflice  were  destroyed  in  said  fire,  and  it  is  conceded  that  the  so- 
called  widow  \\-as  not  served  with  a  citation  in  the  probate  proceeding, 
the  surrogate  under  section  2490(6)  of  the  Code  of  Civil  Procedure  has 
power  to  open  the  decree  admitting  the  will  to  probate. 

II  upon  the  opening  of  the  decree  of  probate  objections  are  filed  and 
answers  interposed  attacking  the  validity  of  decedent's  marriage  to  the 
80-ealled  widow,  the  court  as  a  preliminary  proposition  has  the  right  to 
determine  the  question. 

Motion  to  open  decree  of  probate. 

Arthur  D.  Truax  (Charles  W.  Sinnott,  of  counsel),  in  sup- 
port of  motion. 

R.  E.  &  A.  J.  Prime,  for  administratrix,  c.  t,  a, 

Robert  L.  Luce,  for  Elsie  G.  Hunsdon. 

Sawyee,  S.  —  Theodore  A.  Lord  died  on  the  17th  day  of 
June,  1914,  leaving  a  last  will  and  testament  which  was  duly 
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admitted  to  probate  in  the  office  of  the  surrogate  of  Westchester 
county  on  the  20th  day  of  July,  1914. 

This  motion  is  made  by  one  who  styles  herself  Eugenie 
Ferrer  Lord.  She  claims  that  she  is  the  widow  of  decedent, 
Theodore  A.  Lord,  and  as  such  widow  should  have  received 
notice  of  the  proceedings  for  the  probate  of  the  will  of  the 
decedent  pursuant  to  the  provisions  of  section  2615  of  the  Code 
of  Civil  Procedure  (old  Code). 

The  so-called  widow  alleges  that  she  married  the  decedent, 
Theodore  A.  Lord,  in  the  city  of  San  Francisco,  Cal.,  on  the 
24th  day  of  November,  1888.  She  submits  numerous  affidavits 
in  support  of  this  contention.  On  the  other  hand,  the  parties 
opposed  to  this  motion  claim  that  the  decedent  never  was  a 
party  to  any  such  marriage  and  submit  evidence  to  the  effect 
that  on  the  date  of  the  alleged  marriage  the  said  Theodore  A. 
Lord  was  the  husband  of  Julia  Clinton  Jones  Lord,  their  ma^ 
riage  having  been  solemnized  on  or  about  the  12th  day  of  Octo- 
ber, 1869.  The  so-called  widow,  as  a  reply  to  the  allegation  of 
the  prior  marriage,  admits  the  former  marriage,  but  claims  that 
the  decedent,  Theodore  A.  Lord,  between  the  years  1870  and 
1875  obtained  a  decree  of  absolute  divorce  from  his  first  wife 
Julia  Clinton  Lord  in  the  courts  of  the  State  of  California  and 
that  the  records  of  said  decree  of  divorce  were  destroyed  in  the 
conflagration  caused  by  the  earthquake  in  San  Francisco,  Cal. 
She  substantiates  this  by  submitting  declarations  of  the  de- 
cedent showing  that  he  had  obtained  such  a  divorce  and  also  by 
affidavits  from  the  attorney  who  procured  the  divorce,  said  at- 
torney claiming  that  all  of  the  records  in  his  office  were  de- 
stroyed in  the  fire  above  mentioned. 

Under  section  2610  of  the  Code  of  Civil  Procedure  (old  § 
2615)  the  following  persons  must  be  cited  upon  a  petition  for 
probate:  "(1)  If  the  will  relates  exclusively  to  real  property, 
the  husband  or  wife,  if  any,  and  all  the  heirs  of  the  testator. 
(2)   If  the  will  relates  exclusively  to  personal  property,  the 
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husband  and  wife,  if  any,  and  all  the  next  of  kin  of  the  testator. 
(3)  If  the  will  relates  to  both  real  and  personal  property,  the 
husband  or  wife,  if  any,  and  all  the  heirs  and  all  the  next  of 
kin  of  the  testator.     *     *     *  " 

Xo  citation  was  ever  issued  to  the  so-called  widow  of  Theo- 
dore A.  Lord  in  this  proceeding.  Assuming  that  she  was  the 
widow  of  Theodore  A.  Lord,  there  can  be  no  question  as  to  the 
right  of  the  surrogate  to  open  the  decree  of  probate  and  allow 
her  to  intervene. 

Under  section  2490,  subdivision  6,  of  the  Code  of  Civil  Pro- 
cedure, the  surrogate  is  given  power :  "  To  open,  vacate, 
modify,  or  set  aside,  or  to  enter  as  of  a  former  time,  a  decree  or 
order  of  his  court ;  or  to  grant  a  new  trial  or  a  new  hearing  for 
fraud,  newly  discovered  evidence,  clerical  error,  or  other  suffi- 
cient  cause.  The  powers  conferred  by  this  subdivision  must  be 
exercised  only  in  a  like  case,  and  in  the  same  manner,  as  a  court 
of  record  and  of  general  jurisdiction  exercises  the  same  powers." 

This  provision  is  in  substance  the  same  as  section  2481,  sub- 
division 6,  of  the  old  Code. 

As  it  is  conceded  that  the  so-called  widow  was  never  served 
with  a  citation  in  this  proceeding,  this  would  give  the  surro- 
gate the  right  to  open  the  decree  ou  the  grounds  of  "  other  suffi- 
cient cause."  Matter  of  Harlow,  73  Hun,  433 ;  Matter  of  Don- 
Ion,  66  id.  199 ;  Matter  of  Crumb,  6  Dem.  478 ;  Matter  of  Lyon, 
26  X.  Y.  Supp.  469 ;  Matter  of  Odell,  1  Misc.  Rep.  390 ;  Matter 
of  Thompson,  41  id.  223. 

I  have  carefully  considered  the  voluminous  affidavits  sub- 
mitted both  in  support  and  against  this  motion  and  have  come 
to  the  conclusion  that  the  so-called  widow  should  be  given  a 
ohance  to  offer  proof  in  a  court  of  record  in  substantiation  of  her 
alleged  marriage.  I  will  open  the  decree  and  give  the  so-called 
widow  a  chance  to  intervene  in  the  probate  proceeding,  granting 
her  an  opportunity  to  examine  witnesses,  file  objections,  etc., 
the  same  as  if  she  had  been  cited  on  the  original  probate. 
20 


306  SURROGATES'  COURT  REPORTS. 

The  next  question  to  be  considered  is  one  of  procedure,  as  the 
will  in  this  case  was  offered  for  probate  prior  to  the  new  Surro- 
gates' Practice  Act,  which  went  into  effect  September  1,  1914. 
The  law  in  effect  at  the  time  of  the  offering  of  the  will  for 
probate  will  controL  If  objections  are  filed  and  answers  inte^ 
posed  attacking  the  validity  of  the  so-called  marriage,  then  this 
court  as  a  preliminary  proposition  will  hear  and  determine  the 
question  of  the  alleged  marriage.  If  this  court  determines  that 
there  was  no  marriage  then  the  objections  will  be  dismissed. 

Courts  are  concerned  only  in  hearing  and  determining  the 
rights  of  those  who  have  an  interest  in  property  where  there 
may  be  a  violation  of  some  right.  (Matter  of  Nelson,  89  Misc. 
Rep.  25.) 

As  to  the  right  of  this  court  to  hear  and  determine  as  a  pre- 
liminary proposition  the  question  of  this  so-called  marriage 
there  can  be  no  doubt.     (Matter  of  Hamilton,  76  Hun,  200.) 

Judge  Van  Brunt,  who  wrote  the  opinion,  said  as  follows: 
"  *  *  *  The  principal  objection  urged  by  the  counsel  for 
the  appellant,  which,  however,  was  not  taken  during  the  progress 
of  the  trial  before  the  surrogate,  was  that  the  court  erred  in 
trying  the  question  as  to  the  status  of  the  appellant  as  the  widow 
of  the  decedent  before  taking  testimony  as  to  the  factum  of 
the  will. 

"  It  is  urged  that  the  appellant  was  made  a  party  to  the  pro- 
ceeding by  the  petition  of  the  executor  for  probate ;  and  that  by 
section  2528  of  the  Code  it  is  provided  that  the  appearance  of  a 
party  against  whom  a  citation  has  been  issued  has  the  same 
eflFect  as  the  appearance  of  a  defendant  in  an  action  brought  in 
the  Supreme  Court.  We  think  in  the  presentation  and  argu- 
ment of  this  objection,  which  goes  to  the  jurisdiction  of  the  sur- 
rogate, that  the  learned  counsel  has  overlooked  the  authority 
which  is  vested  in  the  surrogate,  and  which  is  necessary  in  the 
performance  of  his  duties ;  and  that  he  has  also  sought  to  invest 
the  appearance  of  a  defendant  in  an  action  in  the  Supreme 
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Court  with  a  sanctity  to  which  it  is  not  entitled.  It  is  a  very 
familiar  rule  in  the  conduct  of  a  trial  of  cases,  particularly 
those  in  the  nature  of  equity  proceedings,  where  there  is  a  pre- 
liminary question  as  to  the  right  of  one  of  the  parties  either  to 
bring  the  action  or  to  intervene  as  a  defendant,  to  try  such 
question  and  to  determine  the  status  of  the  parties  before  at- 
tempting to  pass  upon  the  final  rights  in  respect  to  which  the 
action  is  brought.  Such  is  the  foundation  of  almost  all  inter- 
locutory judgments  in  equity  actions,  except  those  entered  upon 
demurrers. 

"  In  actions  for  a  partnership  accounting,  it  is  familiar  prac- 
tice where  the  partnership  is  denied,  as  to  one  of  the  parties,  to 
first  try  the  question  of  partnership  before  allowing  such  party 
claiming  to  be  a  partner  to  vex  the  court  and  the  other  party  to 
the  litigation  with  his  presence  in  a  controversy  in  which  he 
may  have  no  interest.  So,  in  the  case  at  bar,  only  those  persons 
who  are  interested  in  the  probate  of  this  will  had  a  right  to 
contest  the  same.  The  provision  of  the  statute  is  (if  the  will 
relates  to  both  real  and  personal  property,  as  in  this  case) 
that  the  husband  or  wife,  if  any,  or  the  heirs  or  next  of  kin  of 
the  testator,  and  all  persons  in  being  who  would  take  an  interest 
in  any  portion  of  said  personal  property,  and  the  executor  or 
executors,  trustee  or  trustees  named  or  described  in  the  will 
shall  be  cited.  And  it  provides  that  any  person,  altjiough  not 
cited,  who  is  named  as  a  devisee,  or  legatee  in  the  will  pro- 
pounded, or  who  is  otherwise  interested  in  sustaining  or  defeat- 
ing the  will,  may  appear  and  support  or  oppose  the  applica- 
tion. These  provisions  of  the  statute  show  that  only  those  per- 
sons who  are  interested  in  the  question  as  to  whether  the  will 
shall  be  probated  or  not  can  be  heard  to  support  or  oppose  the 
application.  And  it  seems  to  be  a  proposition  which  hardly 
needs  a  suggestion  for  its  refutation,  that  one  person  cannot 
give  another  a  standing  in  court  for  contesting  the  probate  of  a 
will  by  naming  him  in  the  petition  as  being  that  which  he  is 
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not.  Any  person  designated  in  the  will  as  executor,  devisee  or 
legatee,  or  any  person  interested  in  the  estate,  or  a  creditor  of 
the  decedent,  may  apply  to  have  a  will  admitted  to  probate. 

'^  Can  it  be  that  any  one  of  these  parties,  by  simply  naming 
another  party  as  an  heir  or  next  of  kin,  or  a  wife  or  husband,  as 
the  case  may  be,  can  give  that  person  a  status  to  contest  the  pro- 
bate of  a  will  in  which  he  has  not  the  slightest  possible  interest, 
because  the  relationship  does  not  exist  ?  Clearly  not.  As  in 
respect  to  the  other  procedures  of  the  Surrogate's  jCourt,  these 
Incidental  powers  which  are  necessary  for  the  fulfillment  of  the 
duties  imposed  upon  him  by  statute  are  possessed  by  the  sur- 
rogate, as  was  recognized  in  The  Matter  of  Peaslee  (73  Hun, 
113).  So  in  reference  to  the  probate  of  a  will,  where  the  right 
to  support  or  oppose  such  application  depends  upon  interest, 
has  the  surrogate  the  right  to  determine  the  status  of  the  party 
proposing  to  contest.  Upon  an  accounting  for  the  purpose  of 
distribution  of  an  estate,  the  surrogate  has  the  power  to  con- 
strue the  will  so  far  as  it  affects  his  decree  of  distribution. 
This  is  an  incidental  power.  He  now  has,  by  provision  of  the 
statute,  the  power  upon  the  probate  of  a  will  to  make  such  con- 
struction where  then  required.  And  to  say  that  a  party  may 
come  in  and  delay  the  proceeding  without  establishing  any  right 
or  status  seems  to  place  such  proceedings  at  the  mercy  of  any 
interloper  who  may  have  the  assurance  to  claim  an  interest, 
even  though  without  the  slightest  foundation. 

"  It  is  urged  that  the  Surrogate's  Court  has  no  equity  juris- 
diction. It  is  undoubtedly  true.  And  it  is  further  urged  that, 
therefore,  the  court  could  not  decree  that  this  appellant  was  not 
the  widow  of  the  testator ;  and  in  support  of  this  proposition  our 
attention  is  called  to  the  well-established  principle  that  the 
Surrogate's  Court  has  no  power  to  annul  or  set  aside,  on  the 
ground  of  fraud,  a  release  executed  by  the  parties  interested  in 
the  estate  to  the  executors  thereof.  But  it  has  never  been  held 
that  the  Surrogate's  Court  had  no  power  to  try  the  question 
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as  to  whether  any  such  alleged  release  existed  or  not.  The  Sur- 
rogate's Court  would  undoubtedly  have  the  right  to  try  the  ques- 
tion of  a  release  presented  before  him  as  to  whether  it  had  ever 
been  signed,  or  whether  it  was  a  forgery;  and  it  is  a  similar 
question  which  was  being  determined  by  the  surrogate  in  refer- 
ence to  the  alleged  marriage  with  the  testator.  He  was  not 
making  a  decree  annulling  the  marriage.  He  was  simply 
determining  the  question  as  to  whether  the  contestant  had  any 
status  in  his  court  by  reason  of  her  being  the  testator's  widow. 
In  order  that  this  performance  in  New  Jersey  between  Hamil- 
ton and  the  appellant  should  be  a  marriage,  it  was  necessary 
that  both  parties  should  be  free  to  contract,  and,  if  either  party 
was  under  a  disability,  although  the  parties  went  through  the 
forms  of  a  marriage,  there  was  no  marriage,  and  that  is  all  that 
the  surrogate  attempted  to  determine. 

"  If  the  appellant,  by  virtue  of  an  alleged  martial  relation, 
was  seeking  to  enforce  her  rights  in  a  court  of  law,  those  rights 
could  be  defeated  by  showing  that  no  such  relation  existed,  be- 
cause, at  the  time  of  the  attempted  contract,  of  the  disability  of 
one  of  the  parties.  This  has  always  been  the  rule,  and  the  sur- 
rogate, in  passing  upon  the  status  of  this  contestant,  assumed  no 
equity  jurisdiction  but  was  passing  upon  a  legal  question. 

"  It  is  further  urged  that  in  any  event  the  legatee  who  filed 
the  objection  to  the  appearance  of  the  appellant  as  a  contestant 
of  this  will,  being  simply  a  defendant  to  this  proceeding  to  pro- 
bate the  will,  had  no  right  to  question  the  status  of  this  con- 
testant. The  force  of  this  objection  we  are  unable  to  see.  Any 
party  interested  had  the  right  to  bring  this  question  to  the  at- 
tention of  the  surrogate,  and  in  the  orderly  conduct  of  th^  pro- 
ceeding ask  him  to  pass  upon  it.  The  proceedings  for  the  pro- 
bate of  the  will  did  not  belong  to  any  of  the  parties,  but  belonged 
to  the  court.  The  court  has  a  right  to  bring  in  other  parties,  to 
allow  other  parties  to  be  heard,  and  to  determine  whether  parties 
claiming  to  be  heard  have  any  status  in  the  proceeding  whether 
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any  of  the  other  parties  object  or  not.  It  seems  to  be  assumed 
by  the  appellant  that  the  surrogate  is  a  mere  agent  of  the  pro- 
ponents of  the  will;  that  he  has  no  powers  of  his  own  for  the 
purpose  of  seeing  that  justice  is  done.  This  is  contrary  to  the 
whole  scope  of  the  authority  conferred  upon  the  surr<^ate  in 
the  probate  of  wills.  He  is  bound  to  see  that  the  proceedings 
are  regularly  conducted,  to  hear  those  entitled  to  be  heard,  and 
to  prevent  contests  of  wills  by  persons  who  have  no  interest." 

For  other  authorities  to  the  same  effect  see  Matter  of  Beth- 
une,  4  Dem.  392;  Matter  of  McGarren,  112  App.  Div.  503; 
Matter  of  Garner,  59  Misc.  Rep.  116. 

Motion  to  open  decree  granted. 

Motion  granted. 


Matter  of  Proving  the  Last  Will  and  Testament  of  Geobge  R. 
ScHOBER,  Deceased,  as  a  Will  of  Real  and  Personal 
Property. 

{Surrogate's  Court,  Bronx  County,  April,  1916.) 

Wiixs — Vauditt  and  Effect  of  Tempobaky  DisrosirioN  of  Pebsoril 
Pbopebtt,  How  Bsoulated — Incompetents  May  Execctte  Vaud  Will* 
— Weight  of  Testimony  of  Expert  Witnesses  as  to  Meittal  Cok- 
DinoN. 

The  Talidity  and  effect  of  a  testamentary  dispoflitian  of  personal  prop- 
erty 16  regulated  by  the  laws  of  the  state  of  which  testator  was  a  resi- 
dent at  t^e  time  of  his  death,^  and  the  validity  and  effect  of  ^ch  a  dis- 
position of  real  property  within  this  state  is  regulated  by  the  laws  of 
this  state  without  regard  to  testator's  residence  (Decedent  Estate  Law, 
section  47 ) . 

The  testimony  of  expert  witnesses  as  to  testator's  mental  condition  at 
a  period  some  years  prior  to  the  date  of  the  execution  of  the  propounded 
document,  and  the  probability  of  a  continuance  of  suoh  condition  up  to 
that  date,  is  not  entitled  to  more  weight  upon  the  question  of  the  testa- 
tor's alleged  testamentary  capacity  at  the  time  of  the  execution  of  the 
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document  than  that  of  disinterested  lay  attesting  witnesses  who  testify 
to  testator's  mental  capacity  immediately  prior  to  and  at  that  time. 

It  seeme  that  even  where  a  person  is  an  adjudged  incompetent  he  may 
still  execute  a  valid  las.t  will  and  testament,  if  the  same  be  executed 
during  a  lucid  interval. 

Before  tlie  provisions  of  a  will  can  'be  said  to  be  unnatural  all  tlie 
circinnstances  of  its  execution  must  be  examined  in  order  to  ascertain 
what  disposition  the  testator  from  his  known  views,  feelings  and  in- 
tentions, would  have  been  expected  to  make.  It  does  not  follow  that  a 
document  is  unnatural  in  its  temw  because  the  testator  does  not  pay  that 
regard  to  kindred  which  he  might  be  expected  to  pay  when  the  surround- 
ing circumstances  indicate  a  reason  for  his  apparent  lack  of  feeling 
towards  those  who  would,  under  usual  conditioni»,  be  the  natural  objecfA 
of  his  bounty. 

Proceeding  upon  the  probate  of  a  will. 

Wm.  Winchester  Hall;  for  petitioner. 

Adolph  and  Henry  Bloch,  for  contestant. 

ScHULZ,  S.  —  The  petition  states  that  the  decedent  was  a 
resident  of  and  died  in  the  State  of  Pennsylvania  possessed  of 
certain  personal  property,  to  wit,  debts  owing  to  him  by  a  resi- 
dent of  the  county  of  Bronx  and  State  of  New  York.  These 
allegations  not  being  controverted  must  be  accepted  as  true 
(Code  Civ.  Pro.,  §  2546),  and  this  court  therefore  has  juris- 
diction to  entertain  this  proceeding.  (Code  Civ.  Pro.,  §  2517.) 
The  decedent  also  died  seized  of  real  estate  situated  in  the  State 
of  Kew  York.  The  disputed  document  is  alleged  to  have  been 
executed  on  the  5th  day  of  June,  1914,  and  the  decedent  died 
on  June  13,  1914.  By  its  terms  the  residue  of  the  estate  re- 
maining after  the  payment  of  his  debts  and  funeral  expenses  is 
devised  and  bequeathed  to  a  sister  of  the  decedent,  if  she  be 
living  at  the  time  of  his  decease,  and,  in  the  event  of  her  death 
during  his  life,  the  same  is  devised  and  bequeathed  to  a  niece 
of  the  decedent.    As  the  alleged  will  contains  testamentary  dis- 
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positions  of  real  property,  the  validity  and  effect  of  such  testa- 
mentary dispositions  are  regulated  by  the  laws  of  this  State 
without  r^ard  to  the  residence  of  the  decedent,  and  as  it  ak) 
contains  testamentary  dispositions  of  personalty  the  vaUdity 
and  effect  of  said  testamentary  dispositions  are  regulated  bj  the 
laws  of  the  State  of  Pennsylvania  where  the  decedent  was  a  resi- 
dent at  the  time  of  his  death.  (Decedent  Estate  Law,  §  47, 
Laws  of  1909,  chap.  18,  constituting  Consol.  Laws,  chap.  13.) 
It,  therefore,  becomes  necessary  in  deciding  the  matter  to  con- 
sider not  only  the  laws  of  our  own  State,  but  also  those  of  the 
State  of  the  decedent's  residence. 

From  the  petition  it  would  appear  that  the  decedent  left  him 
surviving  a  widow,  two  sisters,  two  nieces  and  a  nephew.  The 
widow  filed  objections  in  the  usual  form,  but  containing,  in 
addition,  an  allegation  that  the  heirs  at  law  and  next  of  kin, 
as  set  forth  in  the  petition,  are  not  the  heirs  at  law  and  next  of 
kin  of  the  decedent,  but  that  a  person  therein  named  and  the 
widow  are  such  heirs  at  law  and  next  of  kin  and  that  the  said 
person  thus  named  should  be  made  a  party.  The  latter  was 
thereupon  brought  into  the  proceeding  by  a  supplemental  cita- 
tion issued  to  her ;  she  thereafter  appeared  by  counsel,  and  upon 
the  hearing  it  was  contended  that  she  was  a  daughter  of  the 
decedent,  being  the  issue  of  the  marriage  between  him  and  his 
surviving  widow.  All  of  the  parties  are,  therefore,  before  the 
court.  The  situation  presented,  regarding  it  from  the  stand- 
point of  the  contestant,  is  that  of  a  testator  who,  by  his  alleged 
last  will  and  testament,  makes  no  provision  for  his  wife  and 
child. 

I  am  satisfied  from  the  evidence  produced  before  me  that 
the  legal  formalities  of  execution  prescribed  by  the  statutes  of 
the  State  of  New  York  and  of  the  State  of  Pennsylvania,  in 
which  latter  State  the  document  is  alleged  to  have  been  ex- 
ecuted, were  complied  with.  (Decedent  Estate  Law,  supra,  § 
21;  Purdon's  Digest  [13th  ed.])  tit.  Wills.) 
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The  objection  to  the  effect  that  the  subscription  and  publica- 
tion of  the  disputed  document  was  procured  by  fraud  or  undue 
influence  is  not  sustained  by  the  evidence.  Mere  opportunity  to 
exercise  undue  influence  does  not  of  itself  justify  a  conclusion 
that  it  was  exercised.  (Cudney  v.  Cudney,  68  N.  Y.  148 ;  Post 
V.  Mason,  91  id.  539;  Logan's  Estate,  195  Penn.  St.  282;  Mc- 
Xitfs  Estate,  229  id.  71,  citing  Tyson's  Estate,  223  id.  596.) 
It  cannot  be  presumed,  but  must  be  shown  to  have  existed, 
either  by  direct  evidence  which  from  its  nature  is  not  often 
possible  or  by  circumstances  of  such  a  character  as  to  reason- 
ably lead  to  the  conclusion  that  it  was  present.  (Loder  v.  Whelp- 
ley,  111  N.  Y.  239;  Rollwagen  v.  Rollwagen,  63  id.  504;  Mat- 
ter of  Richardson,  137  App.  Div.  103 ;  Caughey  v.  Bridenbaugh, 
208  Penn.  St.  414;  Phillip's  Estate,  244  id.  44;  Matter  of 
Campbell,  136  N.  Y.  Supp.  1086,  1104.)  The  influence  exerted 
by  kindness  to  the  testator  or  by  feelings,  on  his  part,  of  grati- 
tude to  or  affection  for  the  beneficiaries  or  those  alleged  to  have 
brought  about  the  testamentary  disposition,  is  not  undue  in- 
fluence. (Children's  Aid  Society  v.  Loveridge,  70  N.  Y.  387; 
Marx  V.  McGlynn,  88  id.  358 ;  Matter  of  Mondorf,  110  id.  450 ; 
Englert  v.  Englert,  198  Penn.  St.  326 ;  Robinson  v.  Robinson, 
203  id.  400;  Caughey  v.  Bridenbaugh,  supra.)  It  imports 
coercion.  (Matter  of  Van  Ness,  78  Misc.  Rep.  592,  and  cases 
cited.)  It  is  "  an  affirmative  assault  on  the  validity  of  a  will, 
and  the  burden  of  proof  does  not  shift,  but  remains  on  the  party 
who  asserts  its  existence."  (Matter  of  Kindberg,  207  N.  Y.  220, 
229,  and  cases  cited.)  While  I  have  been  unable  to  find  a  de- 
cision of  the  highest  court  of  appellate  jurisdiction  in  the  State 
of  Pennsylvania  which  lays  down  a  rule  as  definite  and  broad 
as  that  enunciated  in  Matter  of  Kindberg,  I  believe  that  the 
general  trend  of  decisions  in  that  state  justifies  the  conclusion 
that,  under  the  facts  and  circumstances  surrounding  the  execu- 
tion of  the  disputed  document  in  this  case,  the  burden  of  prov- 
ing undue  influence  was  upon  the  contestant.    (Douglas  Estate, 
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162  Penn.  St.  567 ;  Messner  v.  Elliott,  184  id.  41.)  No  evidence 
tending  to  sustain  this  particular  objection  was  introduced  by 
the  contestant  so  that  the  weight  of  evidence  upon  this  proposi- 
tion was  clearly  with  the  proponent. 

There  remains  for  consideration  then  only  the  question 
whether  the  alleged  testator  had  testamentary  capacity  when 
he  signed  the  document  and  published  and  declared  it  as  re- 
quired by  law. 

The  burden  of  proving  the  competency  of  the  alleged  testator 
in  this  state  rests  upon  the  proponent.  (Code  Civ.  Pro.,  §  2614; 
Decedent  Estate  Law,  supra,  §§  10,  15;  Matter  of  Goodwin,  95 
App.  Div.  183;  Matter  of  Schreiber,  112  id.  495;  Matter  of 
Lissauer,  5  X.  Y.  Supp.  260;  Matter  of  Gedney,  142  id.  157; 
RoUwagen  v.  RoUwagen,  63  X.  Y.  504 ;  Matter  of  Cottrell,  95 
id.  329,  *336 ;  Matter  of  Martin,  98  id.  193,  196.)  This  being 
the  most  burdensome  rule  of  law  that  can  be  imposed  upon  the 
proponent  on  the  issue  of  testamentary  capacity,  it  is  unneces- 
sary to  discuss  the  law  of  Pennsylvania  on  this  subject,  unless 
the  conclusion  is  arrived  at  that  the  proponent  has  failed  to  sus- 
tain the  burden,  required  by  the  laws  of  this  state. 

The  fact  that  the  testator  failed  to  provide  for  his  wife  and 
child  might  lay  the  instrument  open  to  the  criticism  that  it  is 
unnatural  in  its  terms,  but  in  my  opinion  the  fact  that  such 
provision  was  not  made  does  not  of  necessity  lead  to  this  con- 
clusion. The  testimony  shows  that  the  decedent  left  his  wife, 
under  circumstances  to  which  reference  will  hereafter  be  made, 
on  the  17th  of  July,  1911,  and  journeyed  from  Stony  Brook, 
where  they  were  then  residing,  to  the  city  of  Philadelphia, 
where  he  took  up  his  abode  with  one  of  his  sisters ;  that  he  re- 
mained there  for  a  period  of  about  ten  months  to  one  year,  and 
then  went  to  live  with  his  other  sister,  the  alleged  beneficiary, 
with  whom  he  resided  up  to  the  time  of  his  death.  At  the  time 
that  he  left  his  wife  he  had  quarreled  with  her  and  never  saw 
her  again,  to  confer  with  her^  so  far  as  the  evidence  discloses, 
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up  to  the  time  of  his  death.  After  the  separation  a  settlement 
was  made  by  which  the  property  they  held  either  jointly  or 
severally  was  divided  between  them.  That  the  estrangement 
between  husband  and  wife  took  place  because  of  fault  on  his 
part,  as  testified  to  by  the  contestant,  is  not  material  to  the  issue. 
The  conceded  facts  are  that  there  was  such  an  estrangement  and 
a  subsequent  division  of  the  property  of  husband  and  wife,  and 
whatever  may  have  been  the  cause  thereof,  this  furnishes  an 
explanation  and  a  reason  for  the  failure  of  the  decedent  to  make 
a  provision  in  favor  of  his  wife.  It  further  appears  that  the 
daughter  who  survived  him  was  not  brought  up  by  him  and  his 
wife,  but  spent  her  childhood  and  a  part  of  her  youth  with  a 
family  in  Philadelphia  by  whose  family  name  she  was  known 
and,  so  far  as  she  could  recollect,  had  never  seen  her  father 
until  she  was  twenty-seven  years  of  age.  She  also  states  that 
she  first  remembers  seeing  her  mother  when  she,  the  daughter, 
was  eighteen  years  old  and  never  saw  her  again  until  she  was 
twenty-seven  years  of  age.  In  the  years  1903  and  1904  she 
resided  with  her  father  and  mother  at  Stony  Brook,  but  with 
the  exception  of  that  period,  seems  not  to  have  lived  with  either 
of  them.  During  the  time  that  she  resided  with  her  parents,  as 
stated,  it  would  appear  from  letters  in  evidence  and  from  other 
testimony  that  the  relations  existing  between  her  and  the  de- 
cedent were  most  pleasant.  It  is  difficult,  however,  to  assume 
that  under  the  circumstances  above  detailed  there  existed  be- 
tween her  and  her  parents  that  intimate  personal  relationsjiip 
and  dependence  which  a  closer  association  between  them  during 
her  childhood  and  youth  would  have  tended  to  foster.  She  is 
not  to  be  blamed  for  this ;  on  the  contrary,  she  merits  sympathy, 
and  yet  it  weakens  the  charge  that  the  document  which  contains 
no  provisions  for  her  is  unnatural  in  its  terms.  It  is  not  for 
the  surrogate  to  speculate  why  no  provision  for  her  was  made, 
nor  to  declare  the  instrument  invalid  as  the  will  of  the  decedent 
because  the  court  may  think  that  the  decedent  did  not  pay  due 
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regard  to  the  claims  of  kindred.  He  was  disposing  of  his  prop- 
erty and  had  a  right  to  dispose  of  it  as  it  pleased  him,  and  so 
long  as  he  observed  the  formalities  of  execution  required  by  law, 
was  of  sufficient  mental  capacity  to  do  so  and  free  from  undue 
influence,  fraud  and  restraint,  his  wishes  must  be  respected  and 
his  testamentary  disposition  given  effect.  (Dobie  v.  Armstrong, 
160  N.  Y.  584,  593;  Smith  v.  Keller,  205  id.  39;  Cudney,  68 
id.  148;  Logan's  Estate,  195  Penn.  St.  282;  Morgan's  Estate, 
219  id.  355.)  During  the  last  years  of  his  life  he  was  very  fond 
of  the  niece  mentioned  in  the  propounded  document  and  lived 
with  the  aged  sister  who  is  the  beneficiary  in  the  alleged  will. 
Considering  all  of  the  facts  to  which  reference  has  thus  been 
briefly  made,  it  does  not  appear  to  me  that  the  alleged  disposi- 
tion which  he  made  of  his  property  was  under  the  circumstances 
such  an  unusual  and  unnatural  testamentary  disposition  as  to 
arouse  a  suspicion  that  the  testator  was  not  of  sound  mind. 

The  testimony  of  the  two  subscribing  witnesses  would  tend 
to  show  that  the  testator  at  the  time  of  the  execution  of  the  will 
was  of  sound  mind,  memory  and  understanding.  This  appears 
clearly  from  the  testimony  of  the  attorney  who  attended  at  the 
execution  of  the  will.  He  says  that  he  was  instructed  to  draw  a 
will  of  the  decedent,  and  given  the  terms  thereof  by  the  hus- 
band of  the  niece  named  in  the  propounded  document ;  that  he 
prepared  the  instrument  as  instructed  by  him  and  then  called 
upon  the  decedent,  but,  before  showing  it  to  him,  asked  him  to 
state  the  terms  of  the  will  which  he  wished  to  execute  and  the 
same  were  then  detailed  to  him  and  were  as  the  niece's  husband 
had  stated  them  to  be;  that  this  document,  however,  contained 
no  provision  for  the  niece  at  all  and  that  at  the  time  of  its 
execution  the  decedent  stated  that  he  wished  a  change  made, 
namely,  to  have  the  name  of  the  niece  inserted  as  a  beneficiary, 
to  take  in  the  event  of  the  death  of  his  sister  during  the  dece- 
dent's life.  It  will  be  observed  that  the  terms  of  the  will,  as 
stated  to  the  draftsman  by  the  husband  of  the  aforesaid  niece, 
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contained  no  provision  for  the  latter's  benefit.  The  attorney 
thereupon  permitted  the  alleged  testator  to  execute  the  instru- 
ment which  he  had  drawn,  but  stated  that  he  would  redraw  the 
same  and  insert  the  name  of  the  niece  at  his  request,  and  that 
thereafter  he  did  so  and  that  the  latter  document  was  executed 
and  is  the  one  now  before  the  court  for  consideration.  Without 
detailing  his  testimony  further,  it  is  to  the  effect  that  the  testator 
at  the  time  of  the  execution  of  the  first  document  and  of  the 
document  now  propounded  for  probate  was  fully  conversant 
with  his  affairs  and  competent  to  execute  a  last  will  and  testa- 
ment under  the  laws  of  the  state  of  New  York  and  of  Pennsyl- 
vania. The  testimony  of  the  other  subscribing  witness  is  also 
to  the  effect  that  the  testator  was  fully  competent  at  the  time 
of  the  execution  of  the  instrument  in  question. 

A  number  of  witnesses  were  produced  by  the  contestant,  some 
of  whom  testified  to  acts  and  conversations  of  the  decedent  which 
they  say  impressed  them  as  being  irrational.  None  of  the 
incidents  which  they  narrate  were  at  or  near  the  d«te  of  the 
execution  of  the  will  and  they  are  of  such  a  character  as  to  be 
as  compatible  with  rationality  as  with  irrationality.  Other 
witnesses  also  called  by  the  contestant  give  testimony  which 
tends  to  show  that  the  decedent,  at  the  times  they  saw  him,  was 
rational.  I  do  not  consider  the  testimony  tending  to  show 
irrationality,  and  above  referred  to,  of  great  weight  as  against 
the  testimony  of  the  subscribing  witnesses  showing  his  condition 
upon  the  day  when  the  document  was  executed.  The  fact  that 
the  decedent  may  have  been  eccentric,  slovenly  in  dress  and 
given  to  peculiarities  of  speech  and  manner  are  not  sufiicient  to 
disqualify  him  from  making  a  testamentary  disposition  of  his 
property.  (Hartwell  v.  McMaster,  4  Redf.  389;  Matter  of 
Mtirphy,  41  App.  Div.  153;  Schouler  Wills  &  Adm.  §  149; 
Morgan's  Estate,  219  Penn.  St.  355.) 

There  were  two  physicians  called  by  the  contestants,  how- 
ever, whose  testimony  merits  more  careful  consideration. 
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It  appears  that  these  two  witnesses,  in  the  year  1911,  were 
commissioners  in  lunacy,  and  in  June  or  July  of  that  year 
attended  at  the  home  of  the  decedent  and  examined  him  as  to 
his  mental  condition.  Upon  the  &*st  of  such  examinatioiis  one 
of  them  testified  that  he  refused  to  sign  a  lunacy  complaint 
because  he  thought  that  the  decedent  might  be  taken  care  of 
without  being  committed.  About  two  weeks  later  another 
examination  was  had  at  which  the  two  physicians  who  testified 
were  accompanied  by  a  third  physician.  The  conclusion  a^ 
rived  at  by  the  witnesses  was  that  the  decedent  was  then  suffer- 
ing from  progressive  incurable  delusional  insanity.  Some  evi- 
dence given  by  them  and  by  the  contestant  tended  to  show  that 
steps  were  taken  to  have  the  decedent  committed  to  an  insane 
asylum,  but  neither  an  adjudication  of  insanity  nor  an  order 
of  commitment  has  been  offered  in  evidence.  One  of  the 
physicians  on  cross-examination  testified  that  it  was  barely  pos- 
sible that  the  decedent  could  have  had  lucid  intervals  and  also 
that  it  was  barely  possible  for  him  to  recover  from  his  ailment 
sufficiently  to  attend  to  his  affairs. 

The  testimony  of  these  physicians  as  to  the  condition  of  the 
decedent  in  June  or  July,  1911,  is  not  conclusive  as  to  his  con- 
dition in  June,  1914,  when  the  document  under  consideration 
is  alleged  to  have  been  executed  (Matter  of  Kiedaisch,  12  X.  Y. 
Supp.  255,  260;  McXitt's  Estate,  229  Penn.  St.  71),  and  I 
consider  the  testimony  of  the  subscribing  witnesses  of  greater 
weight.  Even  if  there  had  been  an  adjudication  of  insanity 
and  an  order  for  a  commitment  in  the  vear  1911,  still  I  believe 
that  under  the  authorities  these  facts  would  onlv  have  been 
]>rwia  facie  evidence  of  incompetency  and  could  be  rebutted  by 
proof  of  the  execution  of  the  disputed  document  during  a  lucid 
interval.  (Wadsworth  v.  Sharpsteen,  8  N.  Y.  388,  399;  Jar- 
man  Wills  [6th  ed.],  *37 ;  Lewis  v.  Jones,  50  Barb.  645 ;  Matter 
of  Coe,  47  App.  Div.  177;  Harden  v.  Hays,  9  Penn.  St.  151: 
Titlow  v.  Titlow,  54  id.  216;  Schouler  Wills  &  Adm.,  §  81.) 
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After  the  second  visit  of  two  of  the  physicians,  it  appears  that 
the  contestant  advised  the  decedent  that  some  one  was  coming 
to  take  him  to  an  asylum  and  her  testimony  is  that,  notwith- 
standing the  fact  that  the  physicians  had  arrived  at  the  conclu- 
sion that  the  decedent  was  insane,  she  nevertheless  gave  him 
thirty  dollars,  so  that  he  could  leave  before  he  was  taken  away. 
Eight  or  nine  months  after  the  time  the  objectant  claims  to 
have  ascertained  that  this  decedent  was  insane,  she  accepted  the 
fruits  of  a  settlement  made  on  her  behalf  with  this  alleged 
lunatic  whereby  she  received  a  deed  from  him  of  his  share  of 
some  real  estate  and  an  assignment  of  his  interest  in  a  mort- 
gage and  assigned  to  him  her  interest  in  two  mortgages.  It  is 
difficult  to  reconcile  such  action  with  a  belief  on  her  part  that 
at  that  time  the  decedent  whose  deed  and  assignment  she  ac- 
cepted was  insane.  The  evidence  shows  that  between  the  time 
when  he  left  his  wife  in  1911  and  the  time  of  his  death  in  1914, 
he  made  frequent  trips  from  Philadelphia  to  New  York,  some- 
times alone,  sometimes  in  company  with  the  niece  mentioned  in 
his  will,  and  some  of  the  witnesses  for  the  contestant  who  saw 
him  in  Xew  York  when  he  was  on  one  of  his  trips  to  the  city 
in  the  year  1913  had  no  criticism  to  make  of  his  conversation 
and  demeanor,  except  that  he  appeared  to  have  been  drinking 
and  was  nervous. 

Upon  all  of  the  evidence  in  this  proceeding  T  am  of  the 
opinion  that  the  proponent  has  fairly  sustained  the  burden 
which  is  upon  him  on  the  issue  of  testamentary  capacity.  I 
accordingly  conclude  that  the  propounded  document  is  the  last 
will  and  testament  of  the  decedent  duly  executed  as  provided 
bv  the  laws  of  Pennsylvania  and  of  this  state ;  that  its  execution 
was  not  procured  by  fraud  or  undue  influence,  and  that  the 
decedent  at  the  time  of  execution  was  of  sound  and  disposing 
mind  and  memory,  free  from  restraint  and"  capable  of  executing 
a  will  valid  to  pass  real  and  per^^onal  property. 

The  document  will,  therefore,  be  admitted  to  probate. 

Probate  granted. 
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Matter  of  the  Application  for  Letters  of  Administration  upon 
the  Estate  of  Robert  Gkeco,  Deceased. 

{Surrogate's  Courts  Bronx  County,  April,  1915.) 

Executors  axd  Admimstkatohs — Appucatiox  fob  Letters  of  Adminis- 
tration— When  Application  Disiiissed. 

On  an  application  for  letters  of  administration  made  on  the  petition 
of  one  alleging  that  he  if«  a  sun'iving  son  of  decedent,  to  which  objections 
were  filed  by  the  widow  of  intestate  alleging  that  the  petitioner  is  not  & 
son  of  decedent,  held,  that  as  the  petitioner  had  not  sustained  the  burden 
of  proWng  that  he  is  one  of  the  persons  entitled  to  apply  for  letters  of 
administration  the  application  must  be  di»mi&scd. 

Application  for  letters  of  administration. 

Gustave  Frey,  for  petitioner. 

William  C.  Stone,  for  respondent. 

SciiULZ,  S.  —  The  petitioner  applied  for  letters  of  adminis- 
tration upon  the  goods,  chattels  and  credits  of  the  decedent, 
alleging  that  the  latter  left  him  surviving  as  his  only  heirs  at 
law  and  next  of  kin  a  widow  and  the  petitioner,  his  son.  The 
widow  having  a  prior  right  to  letters  of  administration  (Code 
Civ.  Pro.,  §  2588),  the  petition  properly  prayed  for  the  issuance 
of  a  citation  to  her  to  show  cause  why  such  letters  should  not  be 
granted  to  the  petitioner.  (Code  Civ.  Pro.,  §  2590.)  Upon  the 
return  of  the  citation,  the  widow  appeared  by  counsel  and  filed 
objections  in  which  she  set  up  her  prior  right  to  letters  of  ad- 
ministration on  the  decedent's  estate,  and  alleged  that  the  peti- 
tioner is  not  the  son  of  the  decedent ;  but  that  she,  the  widow, 
is  the  sole  next  of  kin  of  the  deceased ;  that  all  debts  have  been 
paid ;  that  the  issuance  of  letters  of  administration  is  unnece«5- 
sary,  and  that  the  value  of  the  estate  does  not  exceed  $500. 
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Section  2588  of  the  Code  of  Civil  Procedure  above  cited  sets 
forth  the  persons  entitled  to  letters  of  administration  and  also 
prescribes  the  order  in  which  such  letters  of  administration 
shall  be  granted.  If,  however,  the  person  having  a  prior  right 
and  being  competent  refuses  to  accept  the  letters,  they  may  be 
granted  to  one  whose  right  is  subsequent  to  that  of  the  person 
refusing.  The  respondent,  however,  raises  a  question  which 
involves  the  right  of  the  petitioner,  not  only  to  serve,  but  also 
to  inaugurate  the  proceeding. 

The  petitioner  applies,  not  as  a  creditor,  but  as  a  person 
interested  in  the  estate  of  the  decedent  by  reason  of  the  fact 
that  he  is  the  latter's  son.  If,  therefore,  he  is  not  the  son  of  the 
decedent,  it  follows  that  under  the  allegations  of  his  petition 
he  is  not  one  of  the  persons  who  may  apply  for  letters.  The 
petition  sets  forth  facts  which  authorized  the  issuance  of  the 
citation  and  the  surrogate  had  a  right  to  assume  that  they  were 
true  and  to  issue  process  accordingly.  Code  Civ.  Pro.,  §  2546* 
Xow,  however,  the  allegation  of  kinship  in  the  petition  is  con- 
troverted by  answer,  objection  and  proof  and  the  application 
must  be  denied,  unless  the  court  from  the  evidence  can  find  that 
the  allegations  of  the  petition  are  true. 

The  burden  of  proving  that  the  petitioner  is  one  of  the  per- 
sons entitled  to  apply  for  and  receive  letters  of  administration 
is  upon  the  petitioner.  He  must  bring  himself  within  the  pro- 
visions of  the  Code  sections  above  cited  before  the  court  can 
entertain  his  application  or  grant  the  relief  prayed  for.  It 
appears  from  the  testimony,  and  is  undisputed,  that  the  peti- 
tioner from  his  earliest  recollections  was  always  treated  as  a  son 
by  the  decedent  and  the  respondent;  that  he  bore  their  family 
name ;  was  called,  and  referred  to  by  them  in  conversation  with 
others  as  their  son;  addressed  them  as  a  child  does  its  parents 
and  lived  with  them  as  a  member  of  their  family. 

Upon  this  testimony  I  should  unhesitatingly  find  that  the 
petitioner  was  a  son  of  the  decedent  and  respondent,  but  evi- 

21 
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dence  has  been  introduced  explaining  these  undisputed  facts. 
The  respondent  testifies  positively  that  the  petitioner  is  not  her 
son.  This  testimony  was  objected  to  and  a  motion  made  to 
strike  it  out,  on  the  ground  that  it  was  in  violation  of  the  pro- 
visions of  the  Code  of  Civil  Procedure,  section  829.  I  am  of 
the  opinion,  however,  that  the  testimony  was  not  prohibited  by 
the  section  cited.  In  addition  to  her  own  testimony,  however, 
she  showed  by  the  testimony  of  other  persons,  some  of  whom  are 
entirely  disinterested,  so  far  as  the  evidence  discloses,  that  the 
decedent  stated  to  them  that  he  had  obtained  the  petitioner  from 
a  home  in  Brooklyn.  One  of  the  witnesses  for  the  contestant 
who  testified  to  that  effect  was  a  cousin  of  the  decedent,  Frank 
Greco.  He  was  examined  as  to  conversations  had  with  the 
decedent  and  was  allowed  to  testify  thereto,  over  the  objection 
of  the  petitioner,  who  claimed  that  the  witness  was  an  interested 
party  and  that  his  testimony  was  barred  by  the  Code  of  Civil 
Procedure,  section  829.  The  witness  would  have  no  interest  in 
the  estate  of  the  decedent,  which  consists  of  personalty  only, 
under  the  laws  governing  the  distribution  of  property  in  case  of 
intestacy,  unless  his  father  predeceased  the  decedent.  (Dece- 
dent Estate  Law,  §  98,  subd.  3,  being  Laws  of  1909,  chap.  18, 
constituting  Consol.  Laws,  chap.  13.)  There  is  no  evidence  to 
show  that  such  is  the  case.  Counsel  for  the  contestant,  how- 
ever, did  not  contend  that  the  father  of  the  witness  was  still 
alive,  but  urged  only  that  the  witness  had  no  interest  in  the 
estate  of  the  decedent  because  the  estate  did  not  exceed  the  sum 
of  $2,000,  and  he  could  have  no  interest  unless  the  estate  ex- 
ceeded the  sum  of  $4,000.  I  permitted  this  testimony  to  be 
given,  stating  that  I  would  pass  upon  its  competency  when  I 
decided  the  matter.  From  the  testimony  before  me  I  am 
unable  to  say  whether  the  party  is  interested  or  not  and  hence 
I  believe  that  the  testimony  was  competent.  I  will  state,  how- 
ever, that  I  have  not  regarded  his  testimony  in  deciding  this 
controversy,  as  there  is  sufficient  evidence  in  my  opinion  to 


MATTER  OF  GRECO.  323 

justify  the  conclusion  which  I  reach  without  the  testimony  of 
this  witness  which,  even  if  not  in  violation  of  section  829  of  the 
Code,  must  nevertheless  be  considered  in  the  light  of  his  friendly 
relations  with  the  respondent. 

It  also  appears  that  in  the  year  1891  the  respondent  took  the 
petitioner  to  a  church  to  be  baptized,  and  there  was  offered  in 
evidence  the  church  record  of  such  baptism,  a  translation 
thereof  being  as  follows : 

"  July  21st,  1891.  I  the  undersigned,  have  baptized  Claud- 
ium,  born  about  1885.  From  a  home  in  Brooklyn.  God 
Parents  were  Joseph  Bianchi  and  Carmela  Saraceni.  Signed 
Jo.  G.  Bampini." 

In  the  margin  of  the  record  book,  alongside  of  the  above,  the 
following  appeared,  "  Adopted  (but  not  according  to  the  civil 
law)  by  Raparato  Greco  and  Carmela  Cerbone,  of  Xew  York." 

The  respondent  objected  to  the  introduction  of  this  record, 
but  I  believe  that  it  is  competent  evidence  upon  a  question  of 
pedigree.  (Jackson  v.  King,  5  Cow.  237;  Lay  ton  v.  Kraft,  111 
App.  Div.  842,  846;  Hartshorn  v.  Metropolitan  L.  I.  Co.,  55 
id.  471 ;  Wigm.  Ev.,  §§  1642,  1643.)  The  record  was  inscribed 
upon  the  register  as  the  result  of  statements  made  by  the  re- 
spondent. These  statements  and  the  record  were  both  made 
over  twenty-three  years  ago,  ante  litem  motam,  and  I  have  con- 
sidered the  latter  of  great  weight  in  deciding  whether  her  testi- 
mony, given  at  this  time,  is  true.  It  might  be  argued  that  at 
this  time  there  is  a  temptation  for  the  respondent  to  deny  that 
there  was  any  relationship  between  the  decedent  and  the  peti- 
tioner because  the  respondent's  share  in  the  estate  of  the  dece- 
dent would  be  seriously  affected  thereby,  but  such  a  temptation 
did  not  exist  when  the  record  was  made.  The  respondent  does 
not  impress  me  as  a  woman  who  would  deny  her  own  son,  to  get 
a  larger  share  of  her  husband's,  at  best,  small  estate,  and  examin- 
ing her  testimony  now  with  the  record  above  referred  to,  made 
twenty-three  years  ago,  and  the  testimony  of  the  other  witnesses 
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produced  by  her,  I  cannot  escape  the  conviction  that  the  peti- 
tioner is  not  the  son  of  the  decedent  and  the  respondent. 

Counsel  for  the  respondent  has  ably  argued  in  his  brief  that 
there  is  a  presumption  of  legitimacy,  and  such  is  undoubtedly 
the  case.  The  question  of  legitimacy,  however,  does  not  enter 
into  this  controversy.  The  law  presumes  that  the  petitioner  is 
a  legitimate  child,  and  there  is  absolutely  nothing  before  me 
which  would  justify  a  finding  to  the  contrary,  nor  is  there  any 
claim  made  that  the  petitioner  is  illegitimate.  The  law,  how- 
ever, does  not  indulge  in  any  presumption  or  speculation  as  to 
who  are  the  father  and  mother  of  the  petitioner. 

With  all  of  the  testimonv  before  me  I  cannot  find  that  the 
petitioner  has  sustained  the  burden  which  I  believe  is  upon 
him  to  show  that  he  is  the  son  of  this  decedent  and  his  petition 
must,  therefore,  be  dismissed.  In  arriving  at  this  conclusion 
I  desire  to  make  it  clear  that  it  in  no  way  reflects  upon  the  peti- 
tioner. From  all  of  the  circimistances  surrounding  his  child- 
hood and  early  youth  he  was  justified  in  believing  that  the 
decedent  and  the  respondent  were  his  parents.  For  that  reason 
no  costs  are  imposed. 

Decreed  accordingly. 


Matter  of  the  Estate  of  BIaxil  Freije,  Deceased. 

{8urrogate^8  Court,  Neic  York  Covnty,  April,  1915.) 

EXECUTOBS  AND  ADMINISTRATORS — ^WHO  CitED  TO  ATTEND  JUDICIAL  SfflTU- 

KENT — ^Presentation  of  Claixs. 

A  creditor  of  a  decedent  who  not  haying  presented  his  cklim  assigns 
it  before  the  aocoont  of  the  administratrix  is  filed  need  not  be  cited  to 
attend  the  judicial  settlement  of  her  account. 

Proceeding  upon  the  settlement  of  the  accounts  of  an  ad- 
ministrator. 
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Adolphus  D.  Pape,  for  petitioner. 

Strouse  &  Strauss,  for  M.  &  C.  Mayer. 

Warren  C.  Fielding,  special  guardian. 

Fowler,  S.  —  The  question  which  arises  upon  the  settlement 
of  the  decree  presented  by  the  administratrix  is  whether  cred- 
itors who  did  not  present  their  clainis  for  admission  or  rejection, 
but  who  assigned  them  to  another  person  before  the  account  of 
the  administratrix  was  filed,  should  be  cited  to  attend  the  settle- 
ment of  the  account.  Section  2730  of  the  Code  of  Civil  Pro- 
cedure provides  that  upon  the  judicial  settlement  of  the  account 
of  an  executor  or  administrator  all  creditors  or  persons  claiming 
to  be  creditors  of  the  decedent,  Except  such  as  by  vouchers  filed 
with  the  account  appear  to  have  been  paid,  must  be  cited.  Sub- 
division 3  of  section  2768  of  the  Code  of  Civil  Procedure  defines 
creditor  as  including  every  person  having  a  claim  or  demand 
upon  which  a  judgment  for  a  sum  of  money  could  be  recovered 
in  an  action.  A  person  who  has  assigned  his  claim  against  a 
decedent  cannot  after  such  assignment  recover  judgpent  upon 
the  claim,  as  an  action  upon  such  claim  could  only  be  brought 
in  the  name  of  the  real  party  in  interest,  namely,  the  assignee. 
(Code  Civ.  Pro.,  §  449.)  Therefor^  the  assignor  of  such  a  claim 
is  not  a  creditor  of  the  estate  and  need  not  be  cited  to  attend  the 
judicial  settlement  of  the  account  of  the  legal  representative  of 
the  decedent     Costs  taxed  and  decree  signed. 

Decreed  accordingly. 
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Matter  of  the  Estate  of  Henby  Belden,  Deceased. 

(Burroffat€^8  Court,  New  York  County,  April,  IWo.) 

EXECUTOBS    AND    AdMINISTBATOBS — PbOCEEDINO    TO    GoifPEL    PAYMENT   OF 

Claim — ^Detebmination  as  to  Pbiobitt  of  Judgment  Cbhoitm*— Com 
Civ.  Pbo.,  §  2687. 

A  proceeding  to  compel  payment  of  a  claim  instituted  on  the  petition 
of  one  who  claims  an  interest  through  a  judgment  creditor  of  the  decedent 
is  governed  rby  section  2587  of  the  Code  of  Civil  Procedure. 

A  content  as  to  priority  between  some  of  the  jiuigmient  creditors  of  a 
decedent  can  only  be  properly  determined  in  an  accounting  prooeediog 
in  which  all  interested  parties  are  before  the  court,  and  while  such  a  pro- 
ceeding is  pending  a  petition  to  compel  payment  of  a  claim  will  be  dis- 
missed, but  without  prejudice  to  the  enforcement  of  any  rights  ol  tiie 
petitioner  in  any  other  proceeding  or  action. 

Pboceeding  to  compel  the  payment  of  a  claim. 

Brush  &  Crawford   (John  J.    Crawford,  of  counsel),  for 
petitioner. 

Charles  L,  Craig,  for  administrator. 

Henry  W.  Eaton  (Earl  A.  Darr,  of  counsel),  for  claimants 
Phillips  &  Avery. 

Murtha  &  Hanson,  for  Marion  Hansen,  etc. 

Charles  W.  Leeman,  for  executors,  etc.,  of  Florian  Groshean, 
deceased. 

Fowler,  S.  —  This  proceeding  to  compel  payment  of  a  claim 
was  instituted  on  the  petition  of  a  person  who  claims  an  in- 
terest through  a  judgment  creditor  of  the  decedent,  and  is  gov- 
erned by  section  2687  of  the  Code  of  Civil  Procedure. 
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It  is  conceded  that  there  are  not  sufficient  funds  in  the  estate 
to  pay  all  the  debts.  Many  creditors  have  appeared  in  this 
proceeding,  and  there  is  a  contest  as  to  priority  between  some 
of  the  judgment  creditors.  I  am  of  opinion  that  these  questions 
can  only  be  properly  decided  in  an  accounting  proceeding  in 
which  all  parties  interested  are  before  the  court,  rather  than  in  a 
proceeding  where  only  some  of  the  creditors  and  none  of  the 
legatees  are  parties. 

There  is  now  pending  in  this  court  an  accounting  proceeding 
in  this  estate.  If  it  appears  in  the  pending  accounting  proceed- 
ing "  that  there  is  a  surplus  attributable  to  creditors  or  persons 
interested"  (Code  Civ.  Pro.,  §  2728),  a  supplemental  citation 
may  issue  to  all  parties  interested  in  the  estate  for  a  final  and 
conclusive  adjudication  concerning  the  rights  of  every  one  in- 
terested in  the  estate.  Such  a  final  decree  would  necessarily 
dispose  of  the  very  questions  raised  in  this  proceeding.  I  will, 
therefore,  dismiss  the  petition,  without  prejudice,  however,  to 
the  enforcement  of  any  rights  of  the  petitioner  in  any  other  pro- 
ceeding or  action. 

Application  dismissed. 


Matter  of  the  Estate  of  Joseph  Horwitz,  Deceased. 

{Surrogate's  Court,  New  York  County,  April,  1915.) 

EXECUTOBS    AND    AdMTNISTBATORS — INVESTMENT    OP   TBUST   FuNDS — ^VIOLA- 
TION    OF     EXFBESS     TeBMS     OP    WiLL — INVESTMENT    IN     ReAL     ESTATE — 

Accounting. 

In  the  ab&ence  of  special  authority  in  the  wiU  an  executor  may  invest 
trust  funds  only  in  United  StateB  or  state  bonds,  in  loans  on  real  estate 
and  in  the  obligations  of  a  city  of  this  state  issued  prursuant  to  law. 

Where  an  executor  in  violation  of  the  express  terme  of  the  will  invests 
trust  funds  in  the  real  estate  of  his  wife,  the  account  of  his  administra- 
trix will  be  surcharged  with  the  sum  so  invested,  with  interest. 
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Proceeding  upon  the  compulsory  accounting  of  adminis- 
trators. 

Leonard  Klein,  for  contestant. 

Emanuel  Van  Dermoot,  for  petitioner. 

FowLEB,  S.  —  This  is  a  compulsory  accounting  by  the  ad- 
ministratrix of  Julius  Horwitz,  the  deceased  executor  of 
Joseph  Horwitz.  Objections  were  filed  to  the  account,  but 
upon  the  hearing  all  were  withdrawn  with  the  exception  of  two 
which  have  to  do  with  the  alleged  improper  investment  of 
$12,665.43  by  the  deceased  executor. 

The  will  of  testator  bequeathed  to  the  executor  the  sum  of 
$25,000  in  trust  for  testator's  wife,  which  sum  was  directed  to 
be  invested  in  first  mortgages  on  real  estate  in  New  York  county, 
and  the  income  therefrom  to  be  paid  to  the  cestui  que  trust 
during  her  life.  The  remainder  over  upon  her  death  was  to 
become  part  of  the  residuary  estate. 

The  trust  created  by  the  will  of  testator  was  administered  by 
the  executor  for  the  benefit  of  the  testator's  wife  until  her  death 
in  February,  1909.  After  her  death  the  executor  distributed 
to  the  residuary  legatees  part  of  the  money  due  them,  the  last 
payment  having  been  made  November  19,  1909. 

In  May,  1908,  the  accounting  administratrix  conveyed  ee^ 
tain  premises  which  she  owned  to  her  husband  as  executor  of 
Joseph  Horwitz,  for  the  nominal  consideration  of  one  dollar. 
The  account  discloses  that  the  deceased  executor  invested  in  all 
in  these  premises  the  sum  of  $12,665.43.  In  the  absence  of 
special  authority  in  the  will,  an  executor  may  invest  only  in 
United  States  or  State  bonds,  in  loans  on  real  estate  and  in  the 
obligations  of  a  city  of  New  York  State  issued  pursuant  to  law. 
(Laws  of  1897,  chap.  417,  §  9  ;  King  v.  Talbot,  40  N.  Y.  76.) 

The  investment  by  the  executor  in  the  real  estate  owned  by  his 
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wife  was  in  violation  of  the  express  terms  of  the  will.  The 
accounting  administratrix  will,  therefore,  be  surcharged  with 
the  sum  of  $12,665.43  (Matter  of  Fithian,  44  Hun,  457),  and 
with  interest  on  that  sum  at  the  rate  paid  by  savings  banks  from 
the  19th  of  November,  1909. 

Decreed  accordingly. 


Matter  of  the  Estate  of  James  A.  Duffy,  Deceased. 

■ 

{Surrogate's  Court,  New  York  County,  AprU,  1916.) 

Wnxs — Disposition  of  Rkmaindeb  of  Estate — When  Gift  of  Remaindeb 
Vests — Intention  of  Testator — Who  Entitui)  to  Entibe  Reiiaindeb. 

Where  a  testator,  in  disposing  of  the  remainder  of  his  estate  after  a 
life  estate  therein  to  a  sister,  directed  the  conveyance  of  one-half  of  his 
property  to  a  niece,  the  payment  of  a  certain  sum  to  another  sister,  and 
the  residue  to  still  another  sister  to  be  conveyed  at  her  death  to  -her  two 
sons  and  a  daughter,  the  gift  of  the  remainder  of  testator's  estate  was 
future  and  contingent  and  did  not  vest  until  the  death  of  the  life  tenant. 

Wliere  by  the  same  paragraph  of  the  will  disposing  of  the  residue  it 
was  provided  that  should  any  of  testator's  sisters,  nieces  or  nephews  die 
before  the  life  tenant  of  the  wiiole  estate  the  property  should  be  divided 
pro  rata  among  the  persons  mentioned,  testator's  evident  intention  was 
to  confine  the  distribution  of  the  remainder  among  such  of  those  men-~ 
tioned  in  the  will  as  were  living  at  the  death  of  the  life  tenant,  and  one 
of  testator's  nephews  who  was  the  only  person  mentioned  in  the  will  who 
survived  the  life  tenant  of  the  entire  estate  was  entitled  to  the  remainder. 

Applicatiox  for  the  construction  of  a  will. 

Michael  J.  Scanlan,  for  John  Brady  and  Alice  McDonald, 
administratrix. 

Edo  E.  Mercelis,  for  respondents. 

Geller,  Rolston  &  Horan,  for  substituted  trustee. 
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Thomas  Moore  Simonton,  for  Josephine  Marie  Kendall  et  aL 

FowLEK,  S.  —  The  substituted  trustee  has  filed  an  account 
of  its  proceedings  and  asks  the  court  to  construe  the  will  of 
testator  so  that  the  fund  held  by  it  may  be  distributed  among 
the  persons  entitled  thereto.     The  will  reads  as  follows : 

"  I,  James  A.  Duffy,  do  will  and  bequeath  to  my  sister,  Ellen 
C.  Duffy  (after  paying  my  funeral  expenses,  which  I  desire  to 
be  inexpensive),  all  my  property  and  effects.  I  hereby  appoint 
Mr.  Edgar  S.  Hicks,  of  Brooklyn, 'and  Mr.  John  Gaynor,  of 
iSTew  York  the  executors  of  this  will,  with  instructions  to 
convert  my  effects  in  the  best  manner  their  judgment  will 
dictate  and  to  invest  it  safely  at  interest  for  the  sole  benefit  of 
the  said  Ellen  C.  Duffy. 

"  In  the  event  of  the  death  of  the  said  Ellen  C.  Duffy  before 
the  death  of  my  niece,  Ellen  Brady,  or  my  sisters,  Alicia  and 
Ann,  or  my  nephews,  Peter  J.  and  John  Brady,  I  will  that 
one-half  of  the  above  property  be  conveyed  to  my  niece,  Ellen 
Brady,  one  thousand  dollars  to  my  sister  Ann,  and  the  balance 
or  residue  to  my  sister  Alicia,  to  be  conveyed  at  her  death  to  her 
children  (Peter,  John  and  Mary).  Should  either  of  the  above 
sisters  or  nieces  and  nephews  die  before  the  death  of  my  sister 
Ellen,  it  is  my  will  that  the  property  be  divided  pro  rata  on  the 
above  basis  between  the  persons  above  mentioned." 

Ellen  C.  Duffy,  the  sister  of  the  testator,  died  on  the  24th 
of  February,  1914.  All  the  persons  mentioned  in  the  will 
predeceased  her,  except  John  Brady,  the  son  of  testator's  sister 
Alicia.  That  the  will  created  a  trust  of  all  of  testator's  prop- 
erty for  the  benefit  of  Ellen  C.  Duffy  during  her  life  was  de- 
termined by  this  court  when  it  appointed  the  Farmers'  Loan 
and  Trust  Company  as  substituted  trustee  in  place  of  Edgar 
S.  Hicks.  (Smith  v.  Central  Trust  Co.,  154  N.  Y.  333.) 
The  question  now  to  be  determined  is.  Who  is  entitled  to  the 
remainder  after  the  life  estate  of  Ellen  C.  Duffy  ?     The  will 
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was  evidently  drawn  by  a  person  unacquainted  with  the  use  of 
technical  legal  termn.  While  it  is  evident  that  the  testator 
intended  to  give  to  Ellen  C.  Duffy  a  life  estate  in  his  entire 
estate,  his  intention  as  to  the  disposition  of  the  remainder  is 
not  free  from  doubt.  It  is,  therefore,  necessary  to  have 
recourse  to  those  rules  of  construction  recognized  by  the  courts 
as  effective  aids  in  the  interpretation  of  wills  which  do  not 
clearly  express  the  meaning  of  the  testator.  One  of  those  rules 
is  that  when  the  only  words  of  gift  are  found  in  the  direction  to 
divide  or  pay  at  a  future  time,  the  gift  is  contingent  and  not 
vested.  Applying  this  rule  to  the  matter  under  consideration, 
it  is  apparent  that  the  testator  did  not  use  words  of  direct  gift 
in  disposing  of  the  remainder  after  the  life  estate  of  his  sister, 
Ellen  C.  Duffy,  for  he  directs  that  the  remainder  shall  be  con- 
veyed to  certain  persons  upon  her  death.  The  gift  to  those 
persons,  therefore,  was  future  and  contingent,  and  did  not  vest 
until  the  death  of  the  life  tenant.  (Matter  of  Baer,  147  N.  Y. 
348;  Matter  of  Crane,  164  id.  71;  Schlereth  v.  Schlereth,  173 
id.  444 ;  Salter  v.  Drowne,  205  id.  204. 

The  right  of  the  remaindermen  to  take  under  the  first 
sentence  of  the  third  paragraph  of  the  will  was  dependent  upon 
their  surviving  the  life  tenant.  As  all  of  them  except  John 
Brady,  predeceased  the  life  tenant,  their  next  of  kin  are  not 
entitled  to  any  part  of  the  estate  left  by  the  testator. 

There  remains  to  be  considered  the  disposition  intended  by 
the  testator  in  the  last  sentence  of  the  third  paragraph  of  his 
will.  This  sentence  is  involved  and  its  meaning  indefinite. 
It  appears  to  me,  however,  that  the  testator  intended  by  the 
words  used  in  that  sentence  to  indicate  that  if  his  niece,  Ellen 
Brady,  died  before  the  life  tenant,  her  share  should  be  divided 
between  the  testator's  sisters,  Ann  and  Alicia,  in  the  proportion 
which  the  value  of  the  share  which  he  had  given  to  Ann  bore 
to  the  value  of  the  share  he  had  given  to  Alicia.  In  the  event 
of  the  death  of  any  of  the  other  remaindermen  mentioned  in 
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the  will  the  same  principle  was  to  apply  in  determining  the 
share  which  the  survivors  would  take.  He  intended  to  confine 
the  distribution  of  the  remainder  to  those  of  the  persons  men- 
tioned in  the  will  who  were  living  at  the  termination  of  the 
life  estate  of  his  sister,  Ellen  C.  Duffy.  Ellen  Brady  and  the 
testator's  sisters,  Ann  and  Alicia,  predeceased  the  life  tenant 
Alicia's  children,  Peter  and  Mary,  also  predeceased  the  life 
tenant.  The  only  one  mentioned  in  the  will  who  survived  the 
life  tenant  and  who,  therefore,  became  entitled  to  the  remainder 
was  John  Brady.  As  he  is  the  only  survivor,  there  is  no  need 
to  apply  the  pro  rata  rule  of  distribution  mentioned  by  the 
testator.  I  will,  therefore,  hold  that  John  Brady,  the  nephew 
of  the  testator,  is  entitled  to  the  property  now  held  by  the  trustee 
for  distribution.    *  Tax  costs  and  settle  decree  on  notice. 

Decreed  accordingly. 


Matter  of  the  Estate  of  Margaret  M.  Adams,  Deceased. 

{8urrogate*8  Court,  New  York  County,  April,  1915.) 

Wills — Constbuction  of  Bequests  op  Personal  Pbopebtt — Cobpobi- 
TiONS — What  Passes  Under  Bequest  op  CteBTAiN  Shares  op  Stock. 

A  bequest  of  "  my  one  'hundred  and  sixty- six  sharee  of  St.  Jo  Lead 
Minini^  Company  **  and  *'  thirty-three  shares  of  Cattle  Co."  is  a  specific 
bequest  and  the  will  in  its  relation  thereto  must  be  coostrued  as  of  the 
date  of  its  execution. 

When  testatrix  made  her  will  she  was  the  owner  of  166  shares  of 
mining  stock  and  33  shares  of  the  stock  of  a  cattle  company.  At  a 
reoiiganization  of  both  companies  she  received  16  shares  of  mrining  Stock 
in  exchaniRe  for  her  holdings  in  the  cattle  company.  Thereafter,  because 
of  her  ownership  of  the  original  166  shares  she  received  472  shares  in 
stock  dividends  all  of  which  resulted  from  the  distribution  of  the  surplus 
accumulated  by  the  mining  company,  and  at  the  time  of  her  death  she 
was  the  owner  of  654  shares  of  the  mining  stock.  Held,  that  they  all 
pasHtKl  under  the  bequ<?st  of  "  my  166  shares,**  etc. 
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Proceeding  upon  the  judicial  settlement  of  the  accounts  of 
executors. 

William  R.  Brinckerhoif,  for  petitioners. 

Steele  &  Otis  (Harold  Otis,  of  counsel),  for  Rosalie  Fan- 
shawe  and  Margaret  M.  Clarke. 

Frank  B.  Washburn,  special  guardian. 

FowLBB,  S. —  The  executors  of  decedent's  estate  have  filed 
their  account,  and  they  ask  the  court  to  construe  a  certain 
clause  of  the  will  so  that  proper  distribution  of  the  estate  may 
be  made  among  the  legatees. 

After  appointing  her  son  to  succeed  her  as  trustee  of  a  trust 
fund  created  by  the  will  of  her  mother  for  the  benefit  of  Rosalie 
Fanshawe  and  Margaret  McGregor  Clarke,  and  directing  that 
he  pay  the  income  to  them  in  equal  shares,  the  testatrix 
provided : 

"  To  this  I  wish  added  my  one  hundred  and  sixly-six  shares 
of  *  St.  Jo.  Lead  Mining  Company '  and  thirty-three  shares  of 
'  Cattle  Co.'  to  make  up  to  them  the  money  their  father  bor- 
rowed from  their  grandmother  which  they  would  have  had,  and 
to  keep  my  promise  to  their  grandmother  that  they  should  not 
lose  anything." 

The  will  was  executed  on  November  26,  1900.  At  that 
time  the  testatrix  was  the  owner  of  166  shares  of  stock  of  the 
St  Joseph  Lead  Mining  Company  and  33  shares  of  stock 
of  the  Bonne  Terre  Farming  and  Cattle  Company.  Subse- 
quently there  was  a  reorganization  of  these  companies  and  the 
testatrix  received  16  shares  of  stock  of  the  St.  Joseph  Lead 
Mining  Company  in  exchange  for  her  33  shares  of  stock  in  the 
Bonne  Terre  Farming  and  Cattle  Company.  After  the  execu- 
tion of  the  will  and  prior  to  the  date  of  decedent's  death,  the 
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St.  Joseph  Lead  Mining  Company  declared  stock  dividends  so 
as  vto  provide  for  the  distribution  abong  its  stockholder  of  the 
surplus  which  had  been  accumulated  by  the  company.  The 
testatrix^  because  of  her  ownership  of  the  original  166  shares 
of  stock,  received  472  shares  in  stock  dividends,  so  that  at  the 
time  of  her  death  in  1913  she  owned  654  shares  of  stock  of  the 
St.  Joseph  Lead  Mining  Company. 

The  question  propounded  by  the  executors  on  this  accounting 
is,  whether  the  654  shares  of  stock  of  the  St.  Joseph  Lead  Min- 
ing Company  owned  by  the  testatrix  at  the  time  of  her  death 
pass  under  the  clause  of  the  will  above  quoted,  or  whether  that 
clause  disposes  of  only  166  shares,  and  the  remaining  472 
shares  go  to  the  legatees  mentioned  in  the  residuary  clause  of 
the  will. 

The  bequest  of  "  my  one  hundred  and  sixty-six  shares  of 
St.  Jo.  Lead  Mining  Company  "  is  a  specific  bequest,  because 
the  testatrix  refers  to  particular  property  and  describes  its 
nature  and  quantity.  (Walton  v.  Walton,  7  Johns.  Ch.  258; 
Crawford  v.  McCarthy,  159  N.  Y.  519.)  In  the  case  of  specific 
legacies  the  will  speaks  as  of  the  date  of  its  execution.  (Matter 
of  Delaney,  133  App.  Div.  409 ;  affd.,  196  N.  T.  530.)  The 
bequest  of  the  166  shares  of  the  St.  Joseph  Lead  Mining  Com- 
pany stock  being  a  specific  bequest,  the  will  must  be  construed 
in  its  relation  to  that  bequest  as  of  the  date  of  its  execution. 
It  was  evidently  her  intention  to  give  to  the  persons  mentioned 
in  the  clause  above  quoted  the  shares  of  stock  which  she  owned 
in  the  St.  Joseph  Lead  Mining  Company  at  the  time  of  the 
execution  of  the  will,  and  that  that  legacy  was  intended  as 
compensation  for  the  money  which  their  father  had  borrowed 
from  their  grandmother,  and  which  would  have  been  bequeathed 
by  their  grandmother  to  them,  if  it  had  not  been  so  borrowed. 

At  the  time  the  will  was  executed  the  St.  Joseph  Lead  Min- 
ing Company  had  accumulated  a  large  surplus-  This  surplus 
was  reflected  in  the  market  value  of  the  stock,  and  it  constituted 
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a  substantial  part  of  its  intrinsic  value.  Subsequently  when 
this  surplus  was  distributed  to  the  stockholders  in  the  form  of 
stock  dividends,  the  intrinsic  value  of  the  original  shares  of 
stock  was  diminished,  but  the  value  of  the  additional  shares 
received  as  a  stock  dividend  when  added  to  the  value  of  the 
original  shares  would  make  a  total  closely  approximating  the 
value  of  the  original  shares  before  the  declaration  of  the  divi- 
dends. The  declaration  of  a  stock  dividend  did  not  add  any- 
thing to  the  intrinsic  value  of  the  stock  of  the  company  upon 
which  the  dividend  was  declared;  it  was  merely  a  distribution 
of  accumulated  surplus,  and  the  advantage  to  the  stockholders 
consisted  principally  in  the  fact  that  the  increased  number  of 
shares  of  stock  would  necessitate  the  annual  distribution  of 
surplus  in  the  form  of  dividends  instead  of  the  accumulation 
of  such  surplus  by  the  company.  The  166  shares  held  by  the 
testatrix  at  the  time  she  executed  the  will  had,  because  of  the 
surplus  accumulated  at  that  time,  a  potential  value  equal  to 
the  actual  value  of  the  638  shares  owned  by  her  at  the  time  of 
her  death.  None  of  these  638  shares  was  purchased  by  her 
after  the  execution  of  her  will ;  they  all  resulted  from  the  dis- 
tribution  of  the  surplus  accumulated  by  the  company,  and  were 
derived  from  the  original  ownership  of  the  166  shares. 

The  decision  in  Brundage  y.  Brundage  (60  N.  Y.  544),  is 
distinguishable  from  the  matter  under  consideration  in  the  im- 
portant particular  that  the  bequest  considered  by  the  court  in 
the  Brundage  case  was  a  general  bequest  and  not  a  specific  one. 
I  have  had  occasion  to  consider  a  similar  question  in  Matter  of 
Leavitt  (86  Misc.  Rep.  609),  and  am  inclined  to  think  that  the 
reasons  given  for  the  conclusion  at  which  I  arrived  in  that 
matter  apply  with  equal  force  and  relevancy  to  the  matter  now 
under  consideration. 

I  will  therefore  hold  that  the  bequest  of  166  shares  of  the 
"  St.  Jo.  Lead  Mining  Company  "  stock  and  33  shares  of  the 
"  Cattle  Co."  was  a  specific  bequest,  and  that  the  legatees  to 


336     SURROGATES^  COURT  REPORTS. 

whom  that  bequest  was  made  are  entitled  to  the  654  shares  of 
St.  Joseph  Lead  Mining  Company  stock  held  by  the  decedoit 
at  the  time  of  her  death. 
Decreed  accordingly. 


Matter  of  the  Estate  of  Alice  Leigh,  Deceased. 

{Surrogate's  Court,  New  York  County,  April,  1915.) 

Wills — Dibection   as   to   Division   of   Rbicaindeb — ^Pbotisions  as  to 
Division  of  Residuabt  Estatk. 

Testatrix  directed  the  divi&ion  of  the  remainder  of  her  estate  between 
her  two  sisters,  and  ''after  that "  among  the  living  children  of  her  (ywn 
and  her  half  brothers  and  sisters  except  the  children  of  a  deceased  brotber 
already  provided  for.  Testatrix  was  survived  by  her  sisters  and  a  Uige 
numfber  of  nephews  and  nieces.  A  nepiiew  and  a  niece  predeceased  tests- 
trix  and  each  left  issue  which  survived  her.  Held,  that  the  residnary 
estate  should  be  divided  into  two  parts;  that  ihe  income  from  one  of  such 
parts  should  be  paid  to  eaoh  of  her  sisters  during  their  lives;  that  tibe 
bequest  was  to  them  as  tenants  in  common,  and  that  upon  the  death  of 
either  the  one-half  of  the  residuary  estate  held  for  her  benefit  should  be 
divided  among  the  nephewa  and  the  nieces  of  testatrix  living  at  the  time 
of  her  death. 

Proceeding  upon  the  accounting  of  an  executor. 

Geller,  Rolston  &  Horan,  for  Farmers'  Loan  and  Trust  Com- 
pany, as  executor. 

O'Flaherty,  Fulton  &  Byrd,  for  Mrs.  J.  L.  Harrison. 

Willis  B.  Smith,  for  Mrs.  A.  C.  Old. 

Warren  Leslie,  special  guardian. 

Dawes,  Abbott  &  Chester  (Hamilton  M.  Dawes,  of  counsel), 
for  Mary  L.  Adams  and  others. 
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FowLEB,  S. —  The  Farmers'  Loan  and  Trust  Company  has 
filed  an  account  of  its  proceedings  as  executor  of  the  last  will 
and  testament  of  the  testatrix  and  asks  the  court  to  construe  the 
following  clause  of  her  will : 

"  The  remainders  of  my  estate  between  my  two  living  sisters, 
Julia  Leigh  Harrison,  Tanstall,  Virginia,  and  Anne  Carter  Old, 
ClayviUe,  Virginia,  and  after  that  among  the  living  children  of 
my  own  and  half  brothers  and  sisters,  except  the  children  of 
my  late  brother.  Chapman  Johnson  Leigh,  as  they  are  already 
provided  for." 

The  testatrix  was  survived  by  her  sisters,  Julia  Leigh  Har- 
rison and  Anne  Carter  Old.  She  was  also  survived  by  a  large 
number  of  nephews  and  nieces.  Anne  C.  Wickman,  a  niece, 
and  William  Old,  a  nephew,  predeceased  the  testatrix,  and  each 
of  them  left  issue  which  survived  her. 

It  is  contended  on  behalf  of  the  sisters  of  testatrix  that  they 
are  entitled  absolutely  to  the  entire  residuary  estate,  while  the 
nephews  and  nieces  contend  that  the  said  sisters  are  only  en- 
titled to  a  life  estate  in  the  residuary,  and  that  the  remainder 
vested  in  them,  the  nephws  and  nieces,  upon  the  death  of  the 
testatrix.  The  children  of  Anne  C.  Wickman  and  of  William 
Old  contend  that  they  are  entitled  to  the  share  which  their 
respective  parents  would  have  taken  had  they  been  living  at 
the  date  of  death  of  the  testatrix. 

This  is  a  holographic  will.  It  is  inartistic  in  its  arrange- 
ment and  the  language  is  not  so  clear  and  definite  as  to  preclude 
considerable  doubt  concerning  the  intention  of  the  testatrix.  It 
is  evident  from  a  consideration  of  the  entire  will  that  she  in- 
tended that  her  sisters  should  be  the  principal  beneficiaries  of 
her  testamentary  bounty,  but  as  no  provision  was  made  for  the 
nephews  and  nieces  of  the  testatrix  in  any  part  of  the  will 
except  that  contained  in  the  clause  above  quoted,  it  is  reason- 
able to  assume  that  she  intended  by  the  language  of  that  clause 
to  bequeath  to  them  some  interest  in  her  estate.     The  use  of  the 

22 
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words  "  and  after  that "  indicates  that  she  did  not  intend  to 
give  the  residuary  estate  absolutely  to  her  sisters.  If  she  had 
intaided  that  her  residuary  estate  should  be  divided  between 
her  two  sisters  and  that  each  should  have  one-half  absolutely, 
there  would  be  no  need  for  the  direction  to  make  distribution 
among  the  children  of  her  brothers  and  sisters,  because  there 
would  be  nothing  to  divide  among  them.  This  is  not  a  case 
where  a  large  number  of  bequests  intervene  between  two  ap- 
parently conflicting  bequests  imder  circumstances  which  might 
give  rise  to  an  inference  that  the  testatrix  had  forgotten  or  ove^ 
looked  the  disposition  of  the  property  by  a  prior  bequest.  Here 
the  bequest  of  the  residuary  estate  is  contained  in  one  sentence. 
In  the  first  clause  of  the  sentence  there  is  a  bequest  to  the 
sisters ;  in  the  second  there  is  a  bequest  to  the  living  children 
of  the  brothers  and  sisters  of  the  half  and  the  whole  blood  of 
the  testatrix.  The  ambiguity  as  to  the  quantity  of  the  estate 
which  she  intended  to  give  to  her  sisters  arises  from  her  failure 
to  expressly  define  or  describe  the  bequest  to  them.  There  is 
an  absence  of  technical  limitation.  While  she  did  not  use 
words  which  would  clearly  indicate  that  she  intended  to  limit 
the  estate  of  her  sisters  to  the  terms  of  their  respective  liTes, 
it  is  clear  that  she  intended  such  a  limitation  by  the  use  of  the 
words  "  and  after  that  among  the  living  children,"  etc.  A 
bequest  of  any  part  of  the  residuary  estate  to  the  living  chil- 
dren of  her  brothers  and  sisters  would  be  inconsistent  with  an 
absolute  bequest  of  the  same  property  to  her  sisters.  But  the 
bequests  will  not  be  sacrificed  for  apparent  inconsistency  when 
it  is  possible  to  construe  the  provisions  of  the  will  in  such  a 
manner  as  to  reconcile  the  apparently  conflicting  clauses.  (Good- 
win V.  Coddington,  154  K  T.  283;  Frank  v.  Sturges,  170  id. 
482 ;  Matter  of  Griffin,  75  Misc.  Rep.  441 ;  [Matter  of  Wagman, 
163  App.  Div.  127.) 

It  appears  to  me,  therefore,  that  it  was  the  intention  of  the 
testatrix  that  her  residuary  estate  should  be  divided  into  two 
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parts  and  that  the  income  from  one  of  these  parts  should  be 
paid  to  each  of  her  sisters  during  their  lives ;  that  the  bequest 
was  to  them  as  tenants  in  common  (Van  Brunt  v.  Van  Brunt, 
111  N.  T.  178;  Mills  v.  Husson,  140  id.  104),  and  that  upon 
the  death  of  either  of  the  sisters  the  one-half  of  the  residuary 
estate  held  for  her  benefit  should  be  divided  among  the  nephews 
and  nieces  of  the  testatrix  who  were  living  at  the  time  of  her 
death. 

It  is  a  well-established  rule  of  interpretation  that  unless  the 
time  to  determine  the  right  of  persons  to  take  as  survivors  is 
clearly  fixed  as  the  date  of  the  termination  of  the  particular 
estate,  it  will  be  presumed  to  be  the  date  of  death  of  the  testa- 
trix. (Matter  of  Geissler,  72  App.  Div.  85;  Embury  v. 
Sheldon,  68  N.  Y.  227;  Washbon  v.  Cope,  144  id.  287.)  The 
testatrix  was  careful  to  indicate  the  children  of  her  brothers 
and  sisters  who  would  take  upon  the  termination  of  the  life 
estate  given  to  her  sisters,  namely,  those  who  were  living  at  the 
time  of  her  death.  Her  use  of  the  words  "  living  children  " 
indicates  that  she  wished  to  exclude  from  participation  in  her 
estate  the  children  of  any  of  the  nephews  and  nieces  who  had 
predeceased  her.  Unless  so  construed  those  words  would  be 
meaningless.  It  seems  to  me,  therefore,  that  the  children  of 
the  nephews  and  nieces  who  predeceased  the  testatrix  are  not 
entitled  to  any  part  of  the  residuary  estate  left  by  her. 

I  will  appoint  Peter  B.  Olney,  Esq.,  referee  to  hear  and 
determine  the  claims  presented  by  May  Love  Landon  against 
the  estate  and  which  have  been  rejected  by  the  executor.  The 
account  of  the  executor  does  not  show  whether  the  claim  of 
Dr.  Huddleston  has  been  admitted  or  rejected.  If  it  has  been 
rejected  by  the  executor  it  will  be  determined  by  the  referee 
appointed  to  hear  and  determine  the  claims  of  May  Love 
Landon. 

Upon  the  filing  of  the  referee's  report  a  decree  may  be  sub- 
mitted on  notice  providing  for  distribution  of  the  estate  among 
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the  legatees  and  directing  that  the  residuary  estate  be  held  by 
the  executor  named  in  the  will  for  the  purpose  of  paying  the 
income  thereof  to  the  sisters  of  testatrix  during  their  respective 
lives,  and  for  distribution  among  the  remaindermen  upon  the 
termination  of  the  particular  estate. 
Decreed  accordingly. 


Matter  of  the  Judicial  Settlement  of  the  Account  of  FLOEEycE 
B.  Mkad,  William  C.  Durrix  and  John  B.  Clabk,  as 
Executors  of  the  Last  Will  and  Testament  of  William  E. 
Adamsox,  also  Known  as  William  E.  Ward,  Deceased. 

{8urrogat<fs  Court,  Kings  County,  Aprily  1915.) 

i 

Wills — Delivery  of  Check  by  Testatob  Three  Days  Befobb  Death- 
Revocation  OF  Authority. 

Where  testator  drew  his  check  for  $20,000  to  the  order  of  his  daug^hter 
and  delivered  it  to  her  three  days  before  his  death,  and  she  delivered  it 
to  her  own  bank  which,  through  its  correspondent,  collected  it  from  the 
trust  company  on  whioh  it  was  drawn,  but  it  wa«  not  paid  to  her  until 
two  day?  after  decedent's  death,  her  contention  upon  the  accounting  of 
the  executors,  of  whom  she  was  one,  that  by  the  delivery  of  the  check  to 
her  and  payment  thereof  she  became  the  a^olute  owner  of  the  $20,000 
was  untenable  and  she  mrufit  restore  it  to  the  estate. 

Upon  the  delivery  of  the  check  to  the  daughter  she  became  decedent's 
agent  to  withdraw  the  amount  called  for  by  said  check,  and  her  authority 
as  such  agent  was  revoked  by  his  death. 

Peoceediis'o  upon  the  judicial  settlement  of  the  accounts  of 
executors. 

Ferriss  &  Storck,  Ottaway  &  Munson,  and  G.  A.  McLaughlin, 
for  accounting  executors. 

Callahan  &  Hagarty,  for  William  E.  Hallock,  ohjectant 

Robert  E.  Samuels,  for  George  Reeve  Hallock,  ohjectant. 
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Ketcham,  S. —  The  decedent,  having  an  ordinary  deposit 
account  in  a  trust  company,  drew  his  check  thereon  to  the  order 
of  his  daughter  for  $20,000  and  three  days  before  his  death 
delivered  the  same  to  her.  She  delivered  it  to  her  own  bank, 
which,  through  its  correspondent  bank,  collected  it  from  the 
trust  company  on  which  it  was  drawn,  but  it  was  not  paid  until 
two  days  after  the  decedent's  death,  and  the  amount  then  paid 
reached  the  hands  of  the  payee. 

The  daughter  is  one  of  the  executors,  who  claims  in  the 
present  accounting  that  by  the  delivery  of  the  check  to  her  and 
its  payment  "  she  became  the  absolute  owner  of  the  fund  indi- 
vidually." 

This  contention  is  answered  by  an  opportune  and  convincing 
authority  (Matter  of  Stacey,  89  Misc.  Rep.  88),  in  which, 
reported  since  this  case  was  tried,  it  is  held  as  to  checks  which 
were  collected  by  the  payee  after  the  death  of  the  maker,  that 
"  her  authority  to  draw  the  money  was  revoked  by  the  death 
of  the  testator  (maker)  ;  "  that  "  she,  therefore,  had  no  author- 
ity to  draw  the  money  after  the  death  of  the  testator;  that  it 
(the  money)  constituted  a  part  of  the  testator's  estate,  and  the 
fact  that  the  banks  paid  it  to  the  *  *  *  (payee)  did  not 
confer  upon  her  any  right  to  its  possession." 

The  accountants  urged  that  the  learned  surrogate  from  whom 
the  foregoing  quotation  is  taken  errs  in  his  statement  that  the 
payee's  "  authority  was  revoked  by  the  death  "  of  the  maker ; 
but  their  argument  is  wholly  based  upon  their  own  erroneous 
assumption  that  by  the  making  of  a  check  no  agency  or  author- 
ity is  lodged  in  the  payee.  On  the  contrary,  the  effect  of  every 
normal  check  is  as  if  in  the  instrument  itself  were  the  words : 
"  I  hereby  give  to  the  payee  the  power  and  authority  in  my 
behalf,  and  as  my  agent,  to  withdraw  the  sum  herein  men- 
tioned." That  is  the  agency  to  which  primarily  the  rule  of 
revocation  is  directed.      Like  all  other  agencies,  not  coupled 


G42     SUKROGATES'  COURT  REPORTS. 

with  an  assignment  or  interest,  it  is  revoked  by  the  principal's 
death. 

It  must  be  conceded  that  the  rule  also  involves  the  theory 
that  the  bank  on  which  the  check  is  drawn  is  an  agent  of  the 
maker  authorized  to  pay  the  amount  and  that  the  bank's  agency 
is  also  subject  to  revocation.  But  it  still  remains  impossible 
to  accept  the  accoimtant's  personal  dogma  that  the  bank  is  the 
"  only  agent  in  the  case  of  a  check.'' 

The  executors  suggest  a  radical  difference  between  the  two 
cases,  since  in  the  case  cited  all  the  checks  were  collected  by 
the  payee  herself,  and  in  the  case  at  bar  the  check  was  collected 
by  the  intermediate  banks  which  were  the  indorsees  and  agents 
of  the  payee. 

The  collecting  banks  collected,  not  for  themselves,  but  for 
the  payee  and  only  under  her  power  and  direction.  Their  act 
was  hers  and  their  possession  of  the  proceeds  of  the  check  was 
hers.  The  only  effect  of  the  transaction  was  that  the  money 
was  paid  to  her,  and  the  analogy  of  the  Stacey  case  appears. 

The  general  learning  upon  the  subject  herein  discussed  is 
well  set  forth  in  the  opinion  of  the  late  William  Allaire  Shortt, 
referee,  in  Bainbridge  v.  Hoes,  affirmed  upon  his  opinion, 
N.  Y.  L.  J.,  April  18,  1914. 

This  case  has  nothing  to  do  with  the  rule  by  which  a  bank  is 
afforded  safety,  where  it  has  paid  a  check  without  knowledge 
of  the  death  of  the  maker.  The  condition  which  alone  pro- 
voked that  rule  is  not  found  in  this  transaction.  All  the  banks 
are  safe. 

All  the  executors  should  be  charged  in  the  sum  of  $20,000, 
with  proper  interest  thereon.  Those  who  are  associated  in 
office  with  the  daughter  have  affirmed  her  right  to  withhold  this 
sum.  If  the  daughter  makes  restitution  the  question  of  lia- 
bility will  no  longer  concern  her  fellow  executors.  If  she  can- 
not restore,  it  will  be  the  result  of  their  supine  approval  of  her 
conversion  of  a  part  of  the  estate. 
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As  to  the  payment  to  Catherine  Wenz,  the  account  is  ap- 
proved. There  was  some  evidence  tending  to  show  that  the 
payment  was  for  services  rendered  to  the  decedent,  and  the 
objectants  failed  to  sustain  the  burden  of  showing  the  contrary. 

The  decree  should  conform  to  the  rulings  made  upon  the  trial 
and  the  views  expressed  in  this  opinion. 

Decreed  accordingly.  .  , 


Matter  of  the  Probate  of  the  Last  Will  and  Testament  of 

Henry  Stoll,  Deceased. 

J 

iSurrogale'a  Court,  Kings  County,  April,  1915.) 

Wills — Pbobate  op — When  Facts  Unknown  Cannot  Bb  Resabms)  in 
Detebminino  State  of  Mind— Evidence  as  to  Existence  of  a  Fact — 
What  Constitutes  Insane  Delusion. 

In  a  proceeding  for  the  probate  of  a  will  wholly  in  favor  of  testator's 
son,  contested  by  the  widow  upon  a  daini  that  the  mind  of  decedent  was 
obsessed  by  insane  delusions,  proof  was  made  by  contestant  of  testator's 
declarations,  which  both  in  express  and  topical  form  tended  to  show  that 
he  believed  that  his  wife  who  for  years  had  lived  apart  from  him  by 
agreement  was  unchaste,  but  no  direct  evidence  was  given  as  to  whether 
testator  had  any  basis  or  justification  for  such  belief,  held: 

Facts  unknown  to  a  person  who&e  mind  is  under  observation  cannot  be 
regarded  in  determining  the  state  of  his  mind. 

Proof  of  an  external  fact,  to  be  used  to  determine  that  a  belief  in  its 
existence  was  sane,  cannot  be  given  unless  founded  upon  evidence  that 
the  belief  was  conceived  with  knowledge  of  the  fact,  either  actual  or 
constructive. 

No  fact  can  be  shown  for  the  purpose  of  characterizing  or  revealing  a 
mental  state  imless  it  be  the  naked  fact  of  knowledge  itself  on  the  part 
of  the  person  whose  mental  attitude  is  in  question. 

Evidence  may  not  -be  given  of  the  existence  of  a  fact  belief  in  the 
existence  of  which  is  claimed  to  constitute  an  insane  delusion  unless 
there  be  evidence  or  circumstances  showing,  or  from  which  it  can  be 
presumed,  that  knowledge  of  the  fact  was  brought  to  the  mind  of  the 
subject  so  as  to  operate  thereon. 
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Proof  of  the  existence  or  non-existence  of  a  fact  tiie  belief  in  which 
by  a  person  is  claimed  to  constitute  an  insane  delusion  mayi  howeTer, 
be  given  if  it  concerns  matters  directly  affecting  his  own  person  or 
presence  and  necessarily  open  to  his  knowledge. 

Motion  for  a  new  trial. 

James  Crooke  McLeer  (Almet  Reed  Latson,  of  counsel),  for 
proponent. 

Lind  &  Pfeiffer  (Alfred  D.  Lind  and  Alexander  Pfeiffer,  of 
counsel),  for  contestant. 

Ketcham,  S. —  The  decedent  left  him  surviving  his  wife  and 
the  son  of  a  former  wife.  His  will  is  wholly  in  favor  of  the 
son  and  is  contested  by  the  widow  upon  the  familiar  allegations. 

The  jury  has  found,  among  other  things,  that  the  testator 
was  without  testamentary  capacity ;  and  the  proponent,  the  son, 
moves  for  a  new  trial  upon  grounds  which  were  adversely  dis- 
posed of  on  the  argument,  except  that  one  assignment  of  error 
was  reserved  for  the  present  discussion. 

Proof  was  made  by  the  contestant  of  declarations  of  the 
testator  which  both  in  express  and  topical  form  tended  to  show 
that  he  believed  that  his  wife  was  unchaste.  No  direct  evi- 
dence was  given  as  to  whether  the  testator  had  any  basis  or 
justification  for  this  belief. 

When  the  will  was  made  the  testator  and  his  wife  had  by 
agreement  lived  apart  for  years,  the  husband  in  New  York 
city  and  the  wife  in  Albany. 

In  rebuttal,  questions  were  asked  by  the  proponent,  which, 
with  the  answers  thereto,  were  as  follows :  "  Q.  Did  you  ever 
see  Mrs.  Stoll  under  the  influence  of  liquor?  A.  I  did.  Q» 
Where  and  when  ?     A.  At  her  own  home.'^ 

After  the  giving  of  these  answers  an  objection  made  thereto 
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was  sustained,  under  exception.  No  motion  was  made  that 
the  testimony  be  stricken  out. 

Another  witness  was  then  asked  whether  she  had  ever  seen 
the  wife  intoxicated.  Objection  to  this  question  was  sustained 
and  exception  was  taken  to  the  ruling.  Before  the  disposition 
of  this  objection,  counsel  for  the  proponent  disclaimed  that  he 
was  about  to  show  that  what  had  been  the  behavior  of  the  wife 
was  known  to  the  husband.  There  was  no  evidence  tending  to 
prove  that  the  testator  had  at  any  time  become  either  actually 
or  constructively  aware  of  any  intoxication  upon  the  part  of 
his  wife,  or  that  the  testator  expressed  or  maintained  a  belief, 
sane  or  insane,  that  his  wife  was  given  to  intoxication  or  was 
ever  intoxicated. 

The  only  claim  by  the  contestant  as  to  the  testator's  insanity 
on  the  subject  of  his  wife  was  that  he  declared  a  belief  in  her 
unchastity,  and  that  there  was  evidence  tending  to  show  that 
such  belief  was  unfounded  and  irrational. 

It  is  apparent  that  instances  of  drunkenness  of  the  wife, 
without  any  circumstance  to  indicate  that  her  condition  was 
the  cause  or  concomitant  of  a  grosser  fault,  would  not  save  the 
belief  as  to  her  virtue  from  the  likeness  of  delusion,  even  if  the 
fact  of  mere  intoxication  were  shown  to  have  come  to  the  knowl- 
edge of  the  testator.  Indeed,  a  jury  might  well  determine  that 
it  was  insanity  on  the  part  of  the  decedent  to  regard  acts  of 
drunkenness  as  a  basis  for  the  conclusion  that  the  drunken 
person  was  unchaste. 

Moreover,  the  proposed  testimony  would  seem  to  be  forbidden 
by  the  absence  of  any  evidence  that  the  inebriety  which  the  pro- 
ponent sought  to  show  came  to  the  testator's  attention  and  by 
the  avowal  that  no  such  evidence  was  within  the  proponent's 
command. 

The  court  remains  persuaded  that  it  is  impossible  to  test  the 
state  of  a  man's  mind  by  a  fact  which  never  approached  his 
mind.     To  measure  a  consciousness  by  something  of  which  it 
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was  never  conscious  would  require  from  the  court  more  than  an 
acquaintance  with  insanity;  it  would  involve  a  personal 
intimacy. 

There  are  cases,  entirely  foreign  to  the  present  question, 
where  the  fact  as  to  which  the  subject  has  formed  a  belief  may 
be  shown  without  express  proof  that  it  became  known  to  him. 
Where  the  belief  has  been  indulged  notwithstanding  facts  which 
occurred  in  the  home  or  the  community  of  the  believer,  or  under 
other  conditions  which  would  give  rise  to  the  presumption  that 
he  knew  that  which  was  generally  known,  the  presumption  is 
itself  evidence  tending  to  show  his  knowledge,  and  the  existence 
of  the  facts  may  well  be  shown  without  proof,  other  than  the 
presumption,  that  they  came  to  his  attention.  If  the  belief 
was  extravagant,  contrary  to  human  experience  or  forbidden  by 
recognized  physical  laws,  the  facts  which  would  tend  to  show 
that  it  was  irrational  are  presumed  to  hdve  been  known  to  the 
person  entertaining  the  belief,  and  neither  the  fact  nor  the 
knowledge  thereof  need  be  shown  otherwise  than  by  the 
presumption. 

In  none  of  these  cases  have  the  courts  suggested  that  facts 
unknown  to  the  person  whose  mind  is  under  observation  may 
be  regarded  in  determining  the  state  of  his  mind.  On  the  con- 
trary, these  instances,  and  the  rule  which  they  have  provoked, 
support  rather  than  defeat  the  proposition  that  nothing  which 
is  not  shown  to  have  been  apprehended  by  the  mind  in  question 
can  be  used  as  a  standard  for  its  analysis. 

Any  presumption  in  this  case  that  the  testator  became  aware 
of  the  matters  offered  in  evidence  is  excluded  by  the  proven 
circumstances,  and  it  is  confessed  that  there  is  nothing  directly 
tending  to  show  his  acquaintance  with  his  wife's  conduct  or 
habits  with  respect  to  drunkenness.  Neither  by  demonstra- 
tion nor  inference  is  it  shown  that  any  of  the  transactions  which 
are  alleged  as  a  just  measure  of  his  mental  state  came  within 
his  apprehension. 
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If  it  be  conceded  for  a  moment  that  drunkenness  alone  has 
anything  to  do  with  unchastity,  the  question  at  bar  is  reduced 
to  these  terms :  Can  proof  of  an  external  fact  be  used  to  de- 
termine that  a  belief  in  its  existence  was  sane,  when  it  must  be 
found  upon  all  the  evidence  that  the  belief  was  conceived  and 
maintained  without  knowledge,  either  actual  or  constructive, 
as  to  the  fact  ? 

If  this  may  be  answered  in  the  aflSrmative,  medical  science 
will  be  aiforded  novel  resources,  both  of  diagnosis  and  of 
therapeutics.  Of  course,  a  fact  of  which  the  patient  is  unaware 
becomes  at  once  a  symptom  of  his  disorder,  and  hope  is  inspired 
that  the  condition  will  be  palliated,  if  not  cured,  by  the  removal 
of  the  thing  which  causes  and  demonstrates  the  malady. 

There  will  then  be  judicial  assurance  to  a  suspected  wife 
that  if  she  will  debase  herself  with  drink  her  sacrifice  will  estab- 
lish her  husband's  reason.  She  will  find  herself  under  the  dread 
burden  of  regulating  his  mental  condition  from  day  to  day 
according  to  the  scope  of  her  devotion  and  her  endurance.  It 
will,  of  course,  result  that  the  suffering  husband  will  oscillate 
between  sanity  and  insanity  just  as  his  belief  does  or  does  not 
conform  to  the  alternations  of  sobriety  and  drunkienness  which 
his  fellow  sufferer  may  maintain,  but  always  with  the  serene 
incentive  to  the  wife  that  if  without  his  knowledge  she  is  able 
to  sustain  a  perennial  inebriety  he  will  be  redeemed  to 
permanent  health. 

Definitions  taken  from  the  opinions  of  judges  are  cited  in 
support  of  the  contention  that  a  belief  is  sane  or  insane  accord- 
ing to  its  correspondence  with  the  actual  fact,  even  though  the 
fact  is  not  shown  by  presumption  or  primary  proof  to  have 
come  to  the  knowledge  of  the  believer.  These  definitions  are 
detached  from  the  setting  of  fact  to  which  they  were  confined, 
and  in  many  instances  from  their  qualifying  context.  In  some 
eases  cited  by  the  proponent  this  meaning  is  imposed  upon  opin- 
ions which  have  dealt  only  with  the  truth  or  untruth  of  the  sub- 
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ject's  belief  as  to  matters  directly  affecting  his  own  person  or 
presence  and  necessarily  open  to  his  knowledge.  (Dobie  v. 
Armstrong,  160  X.  Y.  584;  Matter  of  White,  121  id.  406; 
Seamen's  Friend  Society  v.  Hopper,  33  id.  619;  Matter  of 
Townsend,  73  Misc.  Rep.  481 ;  Hoyt  v.  Hoyt,  9  N.  Y.  St  Kepr. 
731.) 

In  each  of  these  cases  the  court  expressly  rested  its  reason- 
ing upon  the  fact  that  circumstances  offered  in  evidence  to  show 
the  error  of  the  belief  were  within  the  observation  of  the  be- 
liever. (Seamen's  Friend  Society  v.  Hopper,  supra,  625; 
Matter  of  White,  supra,  413,  414;  Dobie  v.  Armstrong,  supra, 
590,  592,  593 ;  Matter  of  Townsend,  supra,  485 ;  Hoyt  v.  Hoyt, 
supra,  744  et  seq.) 

Two  cases  are  found  by  the  proponent  in  which  his  position 
is  asserted.  (Stevens  v.  Leonard  Executor,  154  Ind.  67;  O'Dell 
V.  Goff,  153  Mich.  643.)  To  them  may  be  added  Burkhart  v. 
Gladish,  123  Ind.  337,  346,  and  Commonwealth  v.  Wilson,  67 
Mass.  337. 

Xone  of  these  decisions  are  of  controlling  authority  and  they 
exhibit  no  reasoning  which  compels  acceptance.  No  trace  has 
been  found  in  the  judicial  writings  of  this  State  of  the  adoption 
of  their  conclusions  or  of  any  equivalent  statement,  while  their 
doctrine  .has  been  resolutely  rejected  in  many  cases  which, 
though  they  did  not  touch  insanity,  are  nevertheless  concerned 
with  the  mental  state. 

What  difference  does  it  make  whether  the  testimony  is  offered 
to  show  mental  equilibrium  or  any  other  mental  condition? 
Can  it  be  possible  that  one  rule  applies  if  the  mind  is  searched 
for  malice,  fear,  excitement  or  other  emotion,  and  still  another 
when  the  endeavor  is  to  see  if  a  belief  is  sound  and  rational? 
Is  not  the  problem,  as  well  as  the  process,  the  same,  whenever  a 
litigant  would  resort  to  the  objective  fact  to  determine  any  con- 
dition or  operation  of  the  thinking  self  ? 

It  is  the  law  of  New  York,  well  defined  and  uniformly  ap- 
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plied  to  many  phases  of  consciousness,  that  no  fact  can  be  shown 
for  the  purpose  of  characterizing  or  revealing  a  mental  state 
unless  it  be  the  naked  fact  of  knowledge  itself  on  the  part  of  the 
person  whose  mental  attitude  is  in  question.  Thus,  in  cases 
where  the  motive  for  homicide  is  the  issue,  declarations  of  the 
accused  are  held  to  be  admissible  to  show  the  frame  of  mind  in 
which  he  approached  his  act,  but  the  truth  of  the  declarations 
is  excluded,  obviously  upon  the  theory,  for  no  other  will  serve, 
that  the  fact  to  which  the  declarations  were  directed  could  not 
have  been  influential  upon  his  mind,  if  unknown  to  him. 

This  deeply-settled  rule  was  not  made  solely  for  murder 
cases,  nor  has  it  anv  reason  for  existence  which  does  not  re- 
quire  its  application  to  all  inquiries  as  to  the  state  or  move- 
ment of  a  mind.  If  it  be  accepted  as  comprehensive,  the  teach- 
ing of  the  four  cases  cited  from  other  States  can  find  no  lodg- 
ment in  this  commonwealth,  and  the  evidence  considered  supra 
was  properly  rejected.     The  motion  is  denied. 

Motion  denied. 


Matter  of  the  Application  of  Jennie  Polansky  and  Others 
for  Leave  to  Intervene  in  the  Matter  of  Proving  the  Last 
Will  and  Testament  of  Jacob  Hymax,  Deceased. 

{Surrogate's  Court,  Kings  County,  April,  1^15.) 

Statute  op   Distribution — ^VVho   Takes    Entibe   Pebsonal   Pbopebtt — 
Appucation  to  Intervene  in  Proceeding  to  Probate,  When  Denied. 

\\liere  a  testator  died  in  1915  leaving  him  surviving  no  next  of  kin 
nearer  than  cousins  and  children  of  deceased  cousins,  the  cousins  take 
the  entire  personal  estate,  and  an  application  by  the  children  of  deceased 
cousins  to  intervene  in  a  proceeding  to  probate  the  will  upon  a  claim  that 
petitionera  would  be  entitled  to  sihare  in  decedent's  estate  if  it  were 
found  that  he  died  Intestate  must  be  denied. 
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Application  for  leave  to  intervene. 
I.  Gainsborgy  for  motion. 
Isaac  Lublin^  opposed. 

Ketcham,  S.  —  The  decedent  died  on  January  13,  1915, 
leaving  him  surviving  no  next  of  kin  nearer  than  cousins  and 
children  of  deceased  cousins. 

In  this  proceeding  for  probate  the  children  of  deceased 
cousins  seek  to  intervene,  upon  the  claim  that  they  would  be 
entitled  to  share  in  the  decedent's  estate  if  it  were  found  that 
he  died  intestate. 

The  Statute  of  Distributions  is  definitely  construed  to  mean 
that  the  representation  which  is  permitted  to  descendants  of 
brothers  and  sisters  of  the  decedent  is  denied  to  the  descendants 
of  any  collateral  relation  of  the  decedent  other  than  a  brother 
or  sister.  ( Adee  v.  Campbell,  79  X.  Y.  52 ;  Clements  v.  Bab- 
cock,  26  Misc.  Rep.  90 ;  Matter  of  Xichols,  60  id.  299 ;  Matter 
of  Barry,  62  id.  456;  Matter  of  Schlosser,  63  id.  166;  Matter 
of  Yoimgs,  73  id.  335 ;  Utica  Trust  &  D.  Co.  v.  Thomson,  87 
id.  32.) 

Some  of  the  cases  cited  arose  under  the  present  statute,  which 
provides :  "  Xo  representation  shall  be  admitted  among  col- 
laterals after  brothers'  and  sisters'  descendants."  (Decedent 
Estate  Law,  §  89,  subd.  12.) 

Some  arose  imder  the  earlier  statute,  in  which  the  provision 
was :  "  Xo  representation  shall  be  admitted  among  collaterals 
after  brothers'  and  sisters'  children."  (Code  Civ.  Pro.,  §  2732, 
subd.  12.) 

But  for  the  present  purpose,  all  these  cases  have  the  same 
meaning,  and  they  wholly  exclude  the  second  cousins  from 
representation. 

Xeither  Matter  of  De  Voe,  (107  App.  Div.  245;  affd.,  1S5 
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X.  Y.  536),  nor  Matter  of  Prote,  (54  Misc.  Rep.  495),  has 
any  application.  Both  were  decided  under  the  same  statutory 
condition.  At  the  time  of  the  death  of  the  decendents  in  both 
these  cases  the  provision  "  No  representation  shall  be  admitted 
among  collaterals  after  brothers'  and  sisters'  children "  was 
repealed,  and  there  had  been  put  in  its  place :  "  Representation 
shall  be  admitted  among  collaterals  in  the  same  manner  as  al- 
lowed by  law  in  reference  to  real  estate."  (Laws  of  1898,  chap. 
319.) 

That  Matter  of  Prote  {supra)  y  contains  nothing  to  support 
the  contention  of  the  moving  parties  appears  when  we  find  that 
the  late  Surrogate  Millard,  who  wrote  therein,  was  afterward 
constrained  by  subdivision  12  of  section  98  of  the  Decedent 
Estate  Law,  as  it  now  stands,  to  hold  that,  where  the  decedent 
left  no  nearer  kin  than  cousins  and  descendants  of  deceased 
cousins,  the  cousins  take  the  entire  personal  estate.  (Matter 
of  Schlosser,  supra.) 

The  motion  must  be  denied. 

Motion  denied. 


Matter  of  the  Appraisal  Under  the  Transfer  Tax  Law  of  the 
Estate  of  Charles  L.  Rocs,  Deceased. 

{Surrogate's  Court,  County  of  Bronx,  May,  1915.) 

Taxes — Transfer  Tax — Proceeding  to  Fix  Cash  Value  op  Shares  op 
Stock — When  Arritrart  Deduction  op  Amount  Claimed  for  Deprecia- 
tion IN  Value  op  Stock  Cannot  Be  Allowed — Decedents'  Estates. 

In  a  proceeding  to  fix  the  cash  value  of  shares  of  stock  of  a  corporation, 
property  of  the  decedent,  the  transfer  of  which  is  subject  to  a  tax  under 
the  Transfer  Tax  Law,  it  appeared  that  the  president  and  the  decedent, 
the  vice-president  and  treasurer  of  the  corporation,  who  owned  the  bulk 
of  the  stock  of  the  corporation,  failed  to  draw  salaries  commensurate  with 
the  services  rendered  by  them,  and  i)ermitted  the  difference  between  what 
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they  earned  and  what  they  received  to  accumulate  as  profits.  In  ap- 
praising the  value  of  the  good-will  in  fixing  the  value  of  the  shares  of 
stock,  the  appraiser  treated  this  difference  as  profit.  Heldj  that  a  fair 
deduction  from  these  apparent  profits  of  an  amount  as  a  salary  for  ser- 
vices rendered  is  justified  in  arriving  at  the  value  of  the  good-will  of  the 
business  and  should  have  been  allowed,  and  the  report  should  be  remitted 
to  the  appraiser  for  correction  in  this  respect. 

W'here  in  such  a  proceeding  a  deduction  of  an  amount  is  claimed  for 
possible  depreciation  in  the  value  of  the  stock  and  there  is  no  proof  of 
suh  depreciation,  the  arbitrary  deduction  of  such  an  amount  is  not  juBti- 
fied  and  cannot  be  allowed. 

Appeal  from  an  order  assessing  a  transfer  tax. 

a 

Man  &  Man,  for  appellant. 

John  Boyle,  Jr.,  for  State  Comptroller,  respondent. 

ScHULTZ,  S.  —  The  executrix  appeals  from  an  order  fixing 
the  cash  value  of  the  property  of  the  decedent,  the  transfer  of 
which  is  subject  to  the  tax  imposed  by  the  act  relating  to  tax- 
able transfers.  (Tax  Law,  art.  X,  §  232,  being  Laws  of  1909, 
chap.  62,  and  constituting  Consol.  Laws,  chap.  LX.) 

The  decedent  at  the  time  of  his  death  was  a  stockholder  and 
officeholder  of  the  corporation  known  as  William  S.  Hedges  & 
Company.  The  capital  stock  of  this  corporation  consisted  of 
2,000  shares,  having  a  par  value  of  $100  each,  of  which  the 
holding  of  the  decedent  amounted  to  635  shares.  About  1,100 
shares  were  owned  by  the  president  of  the  company  and  the 
remaining  shares  were  owned  in  various  amounts  by  three  other 
stockholders  of  the  corporation.  All  of  the  stockholders  of  the 
corporation  were  also  officers  of  the  corporation  and  were 
actively  engaged  in  its  business. 

In  arriving  at  the  value  of  the  said  shares  of  stock  for  pur- 
poses of  taxation,  the  appraiser  declined  to  permit  a  deduction 
of  $20,000,  called  a  "  surplus  reserve  "  and  being  a  deduction 
of  ten  per  cent,  from  the  face  value  of  the  assets,  and  he  also 
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placed  a  value  on  the  good-will  of  the  business  of  the  corpora- 
tion and  by  so  doing  assessed  each, share  of  stock  owned  by  the 
decedent  at  $159.61. 

The  appellant  raises  two  questions  on  her  appeal.  She  claims 
that  it  was  an  error,  to  include  the  said  $20,000  in  arriving  at 
a  valuation  of  the  shares  of  stock  of  the  corporation  and  that 
it  was  also  error  on  the  part  of  the  appraiser  to  place  any  value 
upon  the  so-called  good-will  of  the  business.  The  amount  fixed 
as  a  possible  depreciation  in  the  value  of  the  stock  and  to  cover 
losses  due  to  bad  debts  and  other  contingent  causes  was  no  doubt 
a  wise  precaution  adopted  to  ascertain  a  conservative  value  of 
the  property  of  the  corporation ;  but  there  is  no  proof  that  there 
was  any  depreciation  in  the  value  of  the  stock  or  that  there 
were  any  bad  debts  or  contingent  losses  other  than  those  for 
which  allowance  has  been  made,  and  the  arbitrary  deduction  of 
this  amount  from  the  assets  of  the  corporation  is  therefore  not 
justified  in  my  opinion. 

The  corporation  was  engaged  in  buying  and  selling  pearls 
and  precious  stones  and  conducted  almost  exclusively  a  whole- 
sale trade,  the  testimony  being  that  only  fifteen  per  cent,  of 
the  sales  were  made  at  the  place  of  business  of  the  corporation. 
Its  president  received  a  salary  of  $5,000  a  year.  The  decedent, 
who  was  vice-president  and  treasurer,  received  a  salary  in  1912 
of  $3,200,  and  in  1913  a  salary  of  $2,933.32.  The  second 
vice-president  received  a  salary  of  $7,314.81  in  1912  and 
$7,752.70  in  1913.  The  secretary  received  a  salary  of 
$5,828.70  in  1912  and, $5,938.17  in  1913,  and  the  assistant 
secretary  received  a  salary  of  $3,500  in  the  year  1912  and 
$4,200  in  1913.  The  appraiser  in  arriving  at  the  good-will  of 
the  business  took  the  profits  of  the  last  three  years  and  deducted 
therefrom  the  interest  on  the  average  working  capital  at  six 
per  cent,  per  annum  from  that  time  and  made  an  allowance  of 
loss  for  bad  debts  and  thereby  arrived  at  the  figure  $42,915.69 
as  the  value  of  the  good-will,  amounting  to  $21,46  per  share. 

23 
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That  the  good-will  of  a  business,  if  such  there  be,  is  subject 
to  a  tax,  I  think  is  settled.  (Matter  of  Vivanti,  138  App.  Div. 
281;  146  id.  942;  affd.,  206  N.  Y.  656;  Matter  of  Ball,  161 
App.  Div.  79 ;  Matter  of  Keahon,  60  Misc.  Rep.  508.) 

The  appellant  claims,  however,  that  the  appraiser  erred  in 
arriving  at  his  valuation  for  good-will,  because  the  president 
and  the  decedent  owned  the  bulk  of  the  stock,  and  for  that  rea- 
son did  not  draw  salaries  which  were  proper  compensations 
for  their  respective  services,  but  permitted  the  difference  be- 
tween what  they  did  receive  as  a  salary  and  what  they  should 
have  received  to  accumulate.  The  subordinate  officers  of  the 
corporation  owning  but  a  small  amount  of  stock,  she  claims, 
drew  about  what  their  services  were  worth.  The  testimony  is 
that  the  value  of  the  services  rendered  by  the  president  was  at 
least  $15,000  a  year  and  that  if  he  had  drawn  the  same  instead 
of  allowing  it  to  accumulate,  and  the  decedent  had  been  paid  a 
salary  commensurate  with  the  service  rendered  by  him  instead 
of  permitting  a  like  accumulation,  the  profits  would  thereby 
have  been  materially  less  and  the  good-will  of  the  business, 
calculated  upon  a  basis  of  profit,  would  be  valued  at  nothing. 

The  corporation  was  a  close  one.  The  stock  was  not  listed 
and  no  sales  of  it  had  ever  occurred  prior  to  the  death  of  the 
decedent,  other  than  those  when  the  corporation  was  originally 
formed.  Where  such  a  condition  obtains,  it  is  difficult  to  fix 
the  value  of  the  stock,  and  it  is  often  possible  to  get  at  it  only 
by  ascertaining  the  value  of  the  property  which  it  represents, 
(Matter  of  Jones  172  N.  Y.  575),  and  even  then  it  can  be 
ascertained  only  with  reasonable  certainty.  (Matter  of  Bees, 
208  N.  Y.  590,  affg.  order  of  surrogate  without  opinion.) 

After  the  death  of  the  decedent,  however,  and  within  a  few 
months  thereafter,  the  executrix  sold  57  of  the  635  shares  that 
had  been  owned  by  the  decedent  to  three  of  the  other  stock- 
holders of  the  corporation  at  $120  per  share.  The  testimony 
is  that  this  amount  was  the  fair  and  reasonable  market  value 
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of  the  stock  at  that  time  and,  if  nothing  occurred  to  depreciate 
the  value  of  the  stock  between  the  death  of  the  decedent  and 
the  date  of  the  sale,  it  is  fair  to  assume  that  if  the  sale  price  was 
the  fair  and  reasonable  value  of  the  stock  at  the  time  of  sale,  it 
was  also  the  fair  and  reasonable  value  at  the  date  of  the  death 
of  the  testator.  It  is  conceded  by  the  appellant,  however,  that 
between  the  date  of  the  death  of  the  testator  and  of  the  sale  a 
dividend  of  four  per  cent,  was  paid,  and  it  is  urged  upon  her 
behalf  that  the  value  of  the  said  shares  should  therefore  have 
been  assessed  for  purposes  of  taxation  at  $124.  This  figure 
was  arrived  at  after  the  deduction  of  ten  per  cent,  from  the 
book  value,  being  a  proportionate  share  of  the  "  surplus  re- 
serve *'  of  $20,000  above  referred  to,  and  without  such  deduc- 
tion the  petitioner  concedes  that  the  book  value  of  the  shares 
was  about  $138  per  share.  The  reason  given  by  the  petitioner, 
however,  for  the  apparent  profits  upon  which  the  appraiser 
bases  his  valuation  of  good-will,  namely,  that  the  two  main 
stockholders  failed  to  draw  salaries  commensurate  with  the 
services  rendered  by  them  and  permitted  the  difference  be- 
tween what  they  earned  and  what  they  received  to  accumulate 
and  thus  appear  as  profit,  when  in  truth  and  in  fact  it  was  not 
profit  but  represented  the  saleries  of  the  two  respective  officers, 
seems  reasonable  to  me,  particularly  so  when  viewed  in  the 
light  of  the  salaries  paid  to  subordinate  officers  who,  as  shown 
by  the  testimony,  rendered  no  more  valuable  services  to  the  cor- 
poration than  did  the  two  main  stockholders  and  officers 
thereof.  A  fair  deduction  from  apparent  profits  as  a  salary  for 
services  rendered  seems  to  be  justified.  (Matter  of  Crerand, 
X.  Y.  L.  J.,  June  30,  1914.) 

Considering  the  nature  of  the  business,  before  alluded  to,  the 
testimony  as  to  such  good-will  given  by  the  witness  and  making 
an  allowance  for  salaries  to  the  president  and  to  the  vice- 
president  and  treasurer,  for  their  services,  I  reach  the  con- 
clusion that  the  good-will  was  of  no  value.    If  I  am  right  in  my 
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conclusions  it  follows  that  the  appraiser  should  not  have  added 
the  item  of  $21.46  to  each  share  as  representing  a  proportionate 
part  of  such  good-will.  I  am  of  the  opinion  that  a  fair  valu- 
ation of  these  shares  for  purposes  of  taxation  should  have  been 
fixed  at  the  sum  of  $188.15  per  share,  being  the  book  value 
thereof,  without  any  assessment  for  good-will,  and  being  also 
about  the  sale  price  thereof,  plus  the  allowance  made  as  a  part 
of  the  "  surplus  reserve  "  and  plus  the  dividend  declared  after 
the  death  of  the  testator. 

The  report  is  therefore  remitted  to  the  appraiser  for  correc- 
tion in  accordance  with  this  opinion. 

Report  remitted  to  appraiser  for  correction. 


Matter  of  Proving  the  Last  Will  and  Testament  of  Peter 

McDermott,  Deceased. 

(Surrogate's  Courts  County  of  Bronx y  May,  1915.) 

Wnxs — ^Undub  Inpluencb — Testambntaby  Capacity — Failube  to  Sus- 
tain BUBDEI7  OF  PBOOF — ^WhEN  NOT  SUFFICIENT  TO  RbNDEB  TbSTA- 
MENTABY  DISPOSITION  INVALID. 

Before  an  instrument  propounded  as  a  will  can  be  criticised  as  un- 
natural for  the  reason  that  it  ignores  relatives  and  leaves  all  of  de- 
cedent's estate  to  strangers,  the  relations  existing  ibetween  the  decedent 
and  his  'heirs  at  law  and  next  of  kin  should  be  considered  to  ascertain 
whether  it  is  contrary  to  what  the  testator  from  his  feeling  towards  his 
relatives,  if  known,  would  have  been  expected  to  make;  and  when  such 
inquiry  disclosed  an  apparent  lack  of  intimacy  between  Ijhe  testator  and 
his  relatives  and  a  seeming  lack  of  interest  on  their  part  for  the  welfare 
and  care  of  the  testator  in  his  old  age  and  ill-health,  heldy  that  little 
weight  can  be  g^ven  to  the  contention  that  the  provisioiw  of  the  pro- 
*  pounded  document  are  unnatural  and  indicate  a  lack  of  testamentary 
capacity. 

Undue  influence  is  an  affirmative  assault  upon  the  validity  of  a  will  and 
must  be  proved  by  the  contestant. 
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The  burden  of  proving  testamentary  capacity  of  the  decedent  at  the 
tinoe  of  the  execution  of  the  propounded  document  is  upon  the  proponent. 

Testimony  examined  and  analyzed  and  held  that  the  contestant  had 
failed  to  sustain  the  burden  of  proof  on  the  issue  of  undue  influence,  and 
that  the  proponent  had  sustained  the  burden  of  proof  of  testamentary 
capacity  and  that,  therefore,  the  instrument  offered  should  be  admitted 
to  probate. 

That  the  decedent  was  old,  slovenly  in  dress  and  given  to  peculiarities 
of  speech  and  habit  which  at  times  were  such  as  to  impress  others  that 
they  were  irrational,  is  not  sufficient  to  render  a  testatmentary  disposi* 
tion  of  his  property  invalid. 

Even  if  the  decedent  had  been  intone  and  had  been  so  adjudged,  his 
will  would  be  valid  if  made  during  a  lucid  interval. 

Pboceeding  for  the  probate  of  a  will. 

Joseph  H.  Fargis,  for  proponent. 

Randolph  Parmly,  for  Peter  J.  McDermott  et  aL,  respond- 
ents. 

William    J.    O'Donnell,    for    Charles    McDermott    et    aL, 
respondents. 

Frederick  A.  Stroh,  special  guardian  for  infants,  respond- 
ents. 

ScHULTz,  S.  —  The  instrument  offered  for  probate  as  the 
last  will  and  testament  of  the  decedent  bears  date  January  6, 
1914.  On  the  twenty-fourth  day  of  January  he  was  removed 
from  his  place  of  residence  to  a  private  hospital  and  sanatorium 
where  he  died  on  February  6,  1914.  He  had  been  suffering 
with  cancer  of  the  retcuqi,  characterized  by  the  medical  wit- 
ness as  a  progressive  disease.  He  left  him  surviving  as  heirs 
at  law  and  next  of  kin  and  a  half-brother,  half -sisters,  nephews, 
nieces,  grandnieces  and  a  grandnephew,  in  all  forty-one  in 
number.  Some  of  these  heirs  at  law  and  next  of  kin  have  filed 
objections  to  the  propounded  document  upon  the  usual  grounds. 
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The  evidence  is  clear  and  to  my  mind  convincing  that  the 
document  in  question  was  executed  on  the  day  it  bears  date  and 
that  the  statutory  formalities  of  execution  were  fully  complied 
with,  and  I  so  find.  Two  questions  remain  for  consideration, 
namely,  whether  the  execution  of  the  instrument  was  procured 
by  the  exercise  of  undue  influence,  restraint,  fraud  or  duress, 
and  whether  the  alleged  testator  at  the  time  of  execution  was  of 
sound  and  disposing  mind  and  memory. 

There  is  no  evidence  that  the  testator  was  under  any  restraint 
at  the  time  of  the  execution  of  the  alleged  will,  or  that  any  fraud 
was  perpetrated  or  duress  exercised.  The  evidence  as  to  such 
execution,  on  the  contrary,  indicates  that  he  was  free  from  the 
same.  Xor  is  there  any  evidence  which  in  my  opinion  would 
make  a  finding  possible  that  the  docimient  was  procured  by  un- 
due influence.  The  latter  being,  as  defined  by  the  Court  of 
Appeals,  "an  affirmative  assault  on  the  validity  of  a  will" 
(Matter  of  Kindberg,  207  N.  Y.  220),  must  be  proved  by  the 
contestant,  and  from  the  evidence  before  me  I  conclude  that  the 
contestants  have  not  sustained  the  burden  of  proof  which  is 
upon  them  in  this  regard.  Opportunity  to  exercise  imdue  in- 
fluence is  not  enough  to  justify  the  conclusion  that  it  was 
exercised.  (Cudney  v.  Cudney,  68  N.  Y.  148;  Post  v.  Mason, 
91  N.  Y.  539.)  I  accordingly  determine  that  the  document 
was  not  the  result  of  such  influence. 

The  only  question  which  I  consider  debatable  is  whether  the 
decedent  was  of  sound  mind  when  the  act  of  testation  took 
place.  It  is  proper  that  in  considering  the  testamentary 
capacity  of  this  alleged  testator,  his  life,  surroundings,  relation- 
ships and  friendships  should  be  inquired  into.  He  was  up- 
wards of  seventy  years  of  age  and  lived  alone  in  a  tenement 
house,  occupying  four  rooms.  Of  his  forty-one  relatives,  two 
resided  within  a  comparatively  short  distance  of  his  home ;  two 
resided  in  the  State  of  New  Jersey  within  about  two  hours 


MATTEK  OF  McDEEMOTT.  359 

travel  from  his  home,  and  the  others  lived  considerable  dis- 
tances from  his  place  of  abode,  some  in  Ohio  and  others,  among 
whom  were  seven  minors,  in  Europe.  There  is  no  testimony 
in  this  proceeding  which  shows  that  any  of  the  thirty-four 
relatives  of  full  age  ever  showed  any  solicitude  for  this  old 
man.  With  the  exception  of  that  of  one  witness,  who  testified 
that  two  years  ago  a  man  called  upon  the  decedent  who  stated 
that  he  was  his  nephew,  and  that  the  same  man  called  again  in 
November,  1913,  the  testimony  on  both  sides  seems  to  be  in 
accord  and  to  the  effect  that  none  of  his  relatives  who  lived 
within  calling  distance  ever  visited  him  or  paid  the  slightest 
attention  to  his  wants.  Xor  is  there  anything  before  me  which 
indicates  that  those  who  lived  at  a  distance  ever  showed  that 
they  knew  of  his  existence  or  ever  gave  him  a  thought  or  sent 
him  a  word  of  greeting.  On  the  contrary  one  of  the  witnesses 
with  whom  the  decedent  was  on  terms  of  intimate  friendship 
testified  that  he  told  her  that  he  never  received  any  mail. 

It  is  urged  on  behalf  of  the  contestants  that  the  fact  that  the 
decedent  in  the  propounded  document  made  no  provision  for 
any  of  these  relatives,  but  on  the  contrary  left  all  his  property 
consisting  of  some  $12,000,  as  set  forth  in  the  amended  peti- 
tion, to  a  person  not  related  to  him,  lays  the  alleged  will  open 
to  the  criticism  that  it  is  an  unnatural  will.  Before  the  instru- 
ment is  criticized  in  that  respect,  the  relations  existing  between 
the  decedent  and  his  heirs  at  law  and  next  of  kin  should  be  con- 
sidered to  ascertain  whether  it  is  contrary  to  what  the  testator 
from  his  feelings  toward  his  relatives,  if  known,  would  have 
been  expected  to  make ;  and  when  as  here  such  inquiry  discloses 
an  apparent  lack  of  intimacy  between  the  testator  and  his 
relatives  and  a  seeming  lack  of  interest  on  their  part  for  the 
welfare  and  care  of  the  testator  in  his  old  age  and  ill  health, 
I  am  not  inclined  to  give  much  weight  to  the  contention  that  the 
provisions  of  the  propounded  document  are  unnatural  and 
indicate  a  lack  of  testamentary  capacity. 
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The  burden  of  proving  the  testamentary  capacity  of  the  de- 
cedent at  the  time  of  the  execution  of  the  propounded  docu- 
ment is  upon  the  proponent.  (Cases  cited  in  Matter  of  King, 
89  Misc.  Rep.  638.) 

Three  witnesses  testified  to  his  mental  condition  upon  the  day 
the  document  was  executed.     Of  these,  two  were  subscribing 
witnesses.     One  of  these  subscribing  witnesses  had  never  seen 
the  decedent  before  and  his  opportunity  to  judge  of  the  de- 
cedent's mental  capacity  was  limited  to  a  period  of  about  fifteen 
minutes  in  duration  during  which  the  document  was  executed. 
His  opinion  is  that  the  testator  was  of  sound  mind  at  that  time, 
but  his  opinion  must  be  considered  in  the  light  of  the  short  time 
which  he  had  to  observe  the  decedent  and  the  occurrences  which 
took  place  at  that  time  and  uopn  which  that  opinion  was  based. 
The  other  attesting  witness,  however,  knew  the  decedent  for 
upwards  of  four  years  and  had  been  in  the  habit  of  having  a 
few  words  of  conversation  with  him  once  or  twice  each  week 
during  that  period,  the  witness  being  an  attendant  in  the  church 
at  which  the  decedent  attended  and  meeting  him  during  the 
church  services.     He  testifies  to  receiving  instructions  for  the 
preparation  of  the  will  on  January  third  and  to  his  attendance 
on  January  sixth.    Another  witness  who  saw  him  on  that  day 
was  a  neighbor  living  in  the  same  house  who  attended  to  his 
wants  during  his  last  illness  and  before  he  was  removed  from 
his  home,  and  saw  him  practically  every  day  for  a  period  of  six 
years,   and  she  testifies  that  his  acts  and  conversations  im- 
pressed her  as  rational.    She  also  testifies  that  on  the  very  even- 
ing when  the  will  was  executed  he  went  to  church,  and  after 
services  spent  about  half  an  hour  with  her  and  her  family  in 
her  apartment.     The  landlord  of  the  premises  where  the  de- 
cedent resided  testifies  to  seeing  him  on  nimierous  occasions,  one 
of  which  was  the  day  before  the  document  was  executed  and 
states  that  his  conversations  and  acts  at  that  time  as  testified 
to  by  him  impressed  him  as  being  rational.    No  witness  offered 
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by  the  contestant  testifies  to  having  seen  him  on  the  day  the 
will  was  executed.  Several  witnesses  testified  to  acts  of  the 
decedent  and  conversations  had  with  him  during  the  months 
of  November  and  December  preceding  the  execution  of  the  in- 
strument, which  impressed  them  as  being  irrational.  Two 
neighbors  who  resided  on  the  same  floor  of  the  tenement  where 
the  testator  lived  also  testified  to  occurrences,  some  of  which 
took  place  a  few  days  before  the  date  of  execution  of  the  instru- 
ment, and  some  nine  or  ten  days  after  that  date,  which  they  say 
impressed  them  as  being  irrational.  A  police  officer  who  was 
sent  to  investigate  the  condition  of  the  decedent  on  or  about 
the  eighteenth  day  of  January  and  who  then  spoke  to  and  ex- 
amined him  and  who  appears  to  have  no  interest  in  the  matter 
at  all,  although  he  testifies  that  he  had  known  the  beneficiary 
for  some  ten  years,  being  on  patrol  in  front  of  the  latter's  place 
of  business,  says  that  the  acts  and  declarations  of  the  decedent 
impressed  him  as  being  rational,  and  the  physician  who  ex- 
amined him  when  he  entered  the  hospital  on  January  twenty- 
fourth  states  that  the  ailment  from  which  he  was  suffering  was 
one  which  would  not  affect  the  mind  except  during  its  last 
stages. 

There  is  no  evidence  before  me  upon  which  I  can  base  any 
conclusion  as  to  the  relations  existing  between  the  decedent  and 
the  beneficiary  mentioned  in  the  alleged  will,  except  the  testi- 
mony of  one  of  the  subscribing  witnesses,  as  to  a  statement  made 
to  him  by  the  decedent  and  the  recital  in  the  instrument.  It 
appears  that  the  subscribing  witness  who  attended  to  having  the 
document  drawn  was  a  friend  of  the  sole  beneficiary  and  that 
when  it  was  about  to  be  executed  he  went  out  to  look  for  some 
one  to  act  as  witness  and  then  brought  in  the  other  subscribing 
witness ;  and  it  developed  that  this  subscribing  witness  was  also 
a  friend  of  the  beneficiary  and  that  subsequently  to  the  draw- 
ing of  the  paper  the  beneficiary  married  the  sister-in-law  of 
this  witness.     The  subscribing  witness  first  alluded  to  states 
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that  when  he  met  the  other  subscribing  witness  he  did  not  know 
that  the  latter  was  friendly  with  the  sole  beneficiary.  The  lack 
of  testimony  from  which  I  could  obtain  an  insight  into  the  re- 
lations between  the  testator  and  the  sole  beneficiary,  and  the 
friendly  relations  which  exist  between  the  subscribing  witoesses 
and  the  beneficiary,  have  caused  me  to  scrutinize  the  testimony 
with  great  care. 

The  decedent,  the  attesting  witness  who  attended  to  the  draw- 
ing of  the  will,  the  beneficiary  and  the  other  attesting  witness 
were  all  residents  of  the  same  neighborhood  and  attended  the 
same  church  and  there  was  nothing  inherently  improbable  in 
their  testimony,  as  to  the  facts  surrounding  the  execution  of  the 
paper.  If,  therefore,  I  were  to  disregard  the  testimony  of  the 
witnesses  who  testified  to  the  decedent's  condition  and  to  his 
acts  and  declarations  on  the  date  when  the  document  was  ex- 
ecuted, I  could  assign  no  reason  for  doing  so  other  than  the 
fact  that  two  of  them  knew  the  beneficiary.  So  far  as  the  evi- 
dence discloses,  they  have  no  personal  interest  in  the  matter. 
It  is  true  that  there  is  a  discrepancy  between  the  testimony  of 
one  of  the  subscribing  witnesses  and  the  witness  who  attended 
the  decedent  as  to  the  time  of  the  execution  of  the  will.  This 
subscribing  witness  says  that  he  came  there  in  the  evening  about 
seven  o'clock,  left  about  fifteen  minutes  past  seven,  coming  back 
at  a  quarter  to  eight  and  then  remained  twenty  minutes, 
whereas  the  witness  attending  the  decedent  says  that  the  de- 
cedent left  for  church  at  seven-thirty  and  came  back  at  about 
eight-thirty.  The  time  of  the  occurrence  as  testified  to  by  each 
of  these  witnesses  cannot  be  correct,  but  the  very  fact  that  they 
do  not  agree  upon  the  exact  time  is  to  my  mind  an  indication 
that  they  are  telling  the  truth.  If  a  conspiracy  existed  here 
to  uphold  this  alleged  will,  the  discrepancy  in  time  as  testined 
to  would  very  likely  not  have  existed.  The  circumstance  that 
when  the  one  subscribing  witness  went  out  to  look  for  some  one 
to  act  as  a  second  witness  he  found  a  friend  of  the  beneficiary. 
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and  one  whose  sister-in-law  the  beneficiary  subsequently  mar- 
ried, has  also  been  considered  by  me,  but,  in  view  of  the  fact 
that  all  of  the  parties  were  residents  of  the  same  immediate 
neighborhood,  I  do  not  attach  to  it  the  importance  urged  by  the 
contestants. 

That  the  decedent  was  old,  slovenly  in  dress  and  given  to 
peculiarities  in  speech  and  habit  which  at  times  were  such  as  to 
impress  the  witnesses  who  so  testified  that  they  were  irrational, 
I  have  no  doubt,  but  such  is  not  sufficient  to  render  a  testa- 
mentary disposition  of  his  property  invalid.  (Hartwell  v. 
McMaster,  4  Redf.  389;  Matter  of  Murphy,  41  App.  Div.  153; 
Schouler  Wills  &  Adm.,  §  149.)  Even  if  he  had  been  insane 
and  had  been  so  adjudged,  his  will  would  be  valid  if  made  dur- 
ing a  lucid  interval.  (Jarman  Wills  [6th  ed.]  *37;  Schouler 
Wills  &  Adm.,  §  81 ;  Wadsworth  v.  Sharpsteen,  8  JSI".  Y.  388 ; 
Matter  of  Coe,  47  App.  Div.  177.)  The  issue  presented  a  ques- 
tion of  fact  which  has  not  been  without  its  difiiculties  of  solu- 
tion, but,  upon  the  whole  testimony,  I  reach  the  conclusion  that 
the  proponent  has  sustained  the  burden  which  I  believe  to  be 
upon  him,  and  that  the  testator  was  competent  to  execute  a  will 
of  real  and  personal  property  when  he  executed  the  instrument 
in  question.  The  propounded  document  will  therefore  be 
admitted  to  probate,  with  costs  to  the  proponent  and  the  special 
guardian  to  be  taxed. 

Probate  decreed. 
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Matter  of  the  Estate  of  Fb^nk  Hartley,  Deceased. 

{Surrogate's  Court,  Xew  York  County,  May,  1915.) 

TkUSTlKS — ^TlESTAMBin'ABT — DlBBCTIOX    TO    PaT    GeKEBAI.    GuABDIAK    Ac- 
CUMULATVD  IlCODMK  OT  TKCST  FUIVIM. 

Where  testamentary  trustees  are  directed  to  set  apart  as  a  separate 
fund  either  money  or  securities,  or  both,  sufficient  in  their  judgment  to 
produce  a  clear  net  income  in  a  certain  amount  and  pay  the  same  from 
the  time  of  testator's  death  to  a  certain  person  six  years  of  age  for  the 
purpose  of  his  education  until  he  becomes  of  age,  the  trustees  will  be 
directed  to  pay  his  father  as  general  guardian  the  accumulated  income 
of  the  trust  funds,  the  trustees  under  the  language  of  the  will  haring  no 
discretion  in  the  matter. 

Application  by  general  guardian  to  compel  trustees  to  pay 
net  income  of  a  trust  fund. 

Alexander  &  Green,  for  petitioner. 

Speir  &  Bartlett,  for  M.  Taylor  Payne  et  al. 

CoHALAX,  S.  —  This  is  an  application  by  a  general  guardian 
of  an  infant  to  compel  the  trustees  of  a  testamentary  trust  to 
pay  to  said  general  guardian  the  net  accumulated  income  of  the 
trust  fund.  The  trust  was  created  by  the  following  provision 
of  a  codicil  to  the  will :  "  I  direct  my  executors  hereinafter 
named  to  set  apart  as  a  separate  fund  money  or  securities,  or 
both,  sufficient  in  their  judgment  to  produce  a  clear  net  yearly 
income  of  five  hundred  dollars  ($500),  and  I  give  said  fund  to 
my  trustees  hereinafter  named,  in  trust  to  pay  the  net  income 
thereof  from  the  time  of  my  death,  to  Frank  Hartley  Shearer. 
son  of  Leander  H.  and  Grace  A.  Shearer,  for  the  purpose  of 
his  education,  imtil  the  said  Frank  Hartley  Shearer  shall  attain 
the  age  of  twenty-one  years."     The  infant  is  now  six  years  of 


MATTEK  OF  HAKTLEY.  365 

age.  The  infant's  father  is  his  general  guardian.  The  trus- 
tees have  in  their  hands  income  in  the  sum  of  $828.61,  and 
"are  ready  and  willing  to  apply  so  much  of  said  income  "  for 
the  purpose  of  the  education  of  the  infant  "  as  may  be  neces- 
sary and  proper."  The  trustees  do  not  deem  it  advisable  to 
expend  all  of  the  yearly  income  for  education  when  the  infant 
is  only  six  years  old,  but  believe  they  should  accumulate  as 
much  income  as  possible  while  the  infant's  educational  require- 
ments are  few,  in  order  to  spend  the  money  more  advantage- 
ously when  the  infant  is  older.  The  general  guardian  con- 
tends that  the  will  gives  the  trustees  no  discretion  in  regard  to 
the  amount  to  be  expended,  or  the  manner  of  expenditure  of 
the  net  income,  and  that  the  accumulated  income  now  in  the 
hands  of  the  trustees  should  be  paid  to  the  infant's  father  as  his 
general  guardian.  Whether  the  trustees  are  given  discretionary 
power  in  the  application  of  the  income,  or  whether  they  must 
pay  the  income  to  the  general  guardian,  to  be  applied  by  him 
for  the  use  and  benefit  of  the  infant,  depends  upon  the  lan- 
guage of  the  will.  (Matter  of  Fisk,  45  Misc.  Rep.  298.)  It 
is  true  that  the  words  "  apply  "  and  "  pay  over  "  are  considered 
equivalent  and  interchangeable  in  an  inquiry  as  to  the  validity 
of  a  trust  provision  of  a  will.  (Moore  v.  Hegeman,  72  N.  Y. 
376.)  There  is  a  vital  distinction,  however,  between  a  direction 
to  "  pay  "  and  to  "  apply,"  when  the  manner  of  expenditure 
is  at  issue  and  where  there  is  a  question  as  to  whether  the  trus- 
tees or  the  general  guardian  should  apply  the  income.  This 
distinction  is  clearly  and  accurately  stated  by  Mr.  Surrogate 
Ketcham  in  Matter  of  Connolly  (71  Misc.  Rep.  388).  The 
language  of  this  will  is  "  to  pay  the  net  income."  These  words 
do  not  invest  the  trustees  with  any  discretion.  They  import  a 
gift  of  the  income  to  the  infant,  and  must  be  construed  as  a 
mandatory  direction  to  pay  the  income  to  the  infant.  The  only 
manner  in  which  the  income  may  be  ordered  paid  to  the  infant 
is  by  payment  to  his  general  guardian,  who  is  under  ample 
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bond.  I  do  not  find  any  holding  a  contrary  view.  In  Matter 
of  McCormack  (40  App.  Div.  73;  affd.,  163  X.  T.  551),  the 
will  directed  the  trustees  to  "  apply  "  the  income  for  the  benefit 
of  the  infant,  and  the  court  held  that  the  trustees  were  given 
power  to  withhold  some  of  the  income.  With  the  distinction 
in  mind  between  "  pay  "  and  "  apply/'  it  is  plain  that  this  case 
is  not  an  authority  in  favor  of  the  contention  of  the  trustees  in 
this  application.  I  am  therefore  of  the  opinion  that  imder  the 
language  of  the  will  the  net  income  now  in  the  hands  of  the 
trustees  must  be  paid  to  the  general  guardian  of  the  infant,  to 
be  expended  by  him  for  the  education  of  the  infant  under  the 
order  of  the  court. 

Decreed  accordingly. 


Matter  of  the  Estate  of  James  Neil,  Deceased. 

{Surrogate's  Court,  Neic  York  County,  May,   1915.) 

Witxs — Old  Age  Nor  Disquauhcation  in  a  Testator — Wees  Wol 
Entitud  to  Be  Admitted  to  Pbobate. 

Old  age  is  not  per  ae  a  disqualification  in  a  testator. 

In  testamentary  causes  the  burden  of  proof  on  an  issue  of  undue  in- 
fluence is  on  the  contestant. 

After  probate  of  a  tedtamentary  paper  has  been  refused  on  the  grofOsA 
that  it  was  not  proved  to  the  satisfaction  of  the  surrogate  an  earlier 
testanoentary  paper  executed  by  decedent  when  he  was  over  eighty  yean 
of  age,  about  two  and  one-half  years  prior  to  his  death,  with  precise 
regard  for  statutory  requirements,  was  offered  for  probate.  Of  the  four 
subscribing  witnesses  three  were  lawyers  of  experience  one  of  whom  hid 
known  the  decedent  upwards  of  forty  years  and  the  evidence  was  con- 
vincing that  said  inHrument  was  the  voluntary  act  of  a  free  and  capable 
testator.  Held,  that  the  instrument  was  entitled  to  be  admitted  to 
probate. 

A  motion  to  dismiss  the  proceedings  for  the  probate  of  said  instruoMttt 
as  decedent's  last  will  on  the  ground  that  by  the  terms  of  the  later 
alleged  will,  which  was  refused  probate  as  not  well  executed,  the  earlier 
instrument  was  revoked  is  not  entitled  to  weight. 
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PROCEEDI^'GS  upon  the  probate  of  a  will. 
Blandy,  Mooney  &  Shipman,  for  proponent. 
Frank  H.  Field,  for  contestant  Alfred  Xeil. 
Charles  D.  Kidgway,  for  contestant  Mrs.  Taylor. 
Frank  H.  Bichmond,  for  contestant  James  Neil. 
H.  A.  Callan,  for  contestant  Virginia  Lockwood. 
William  Allen,  special  guardian. 

FowxER,  S.  —  This  is  a  contested  probate  proceeding.  The 
earlier  testamentary  paper  propounded  as  the  last  will  and 
testament  of  James  Neil  was  executed  by  the  decedent  on  the 
11th  day  of  March,  1912,  two  years  and  a  half  prior  to  his 
death.  Objections  to  its  probate  have  been  filed  on  behalf  of 
all  the  children  of  the  decedent,  who  allege  that  the  testator 
lacked  testamentary  capacity  and  was  unduly  influenced  by  the 
proponent,  Mrs.  Neil,  the  widow  and  sole  legatee.  Probate  of 
a  later  testamentary  paper  was  refused  as  it  was  not  proved  to 
the  satisfaction  of  the  surrogate.  This  conclusion  relieved  the 
case  of  some  very  serious  questions  concerning  its  revocation, 
which  might  have  proved  awkward  to  the  parties  concerned  in 
the  alleged  revocation.  The  earlier  instrument  now  offered  for 
probate  was  executed  with  precise  regard  for  the  statutory  re- 
quirements. Of  the  four  subscribing  witnesses  three  were 
lawyers  of  experience  and  one,  at  least,  had  known  the  decedent 
for  upwards  of  forty  years. 

Upon  the  hearing  evidence  was  offered  on  the  part  of  the 
contestants  in  support  of  the  allegation  that  the  decedent  was 
unduly  influenced  in  the  execution  of  his  will.    This  evidence 
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was  most  liberally  received.  The  testator,  at  the  time  he  ex- 
ecuted the  paper  propounded,  was  about  eighty-four  years  of 
age.  Old  age  is  not  per  se  a  disqualification.  Some  time  before 
1912  testator  had  been  obliged,  by  the  advance  of  years,  to 
intrust  the  active  management  of  his  business  affairs  to  his  wife, 
who  was  many  years  his  junior.  It  appears  that  Mrs.  Neil, 
who  was  accustomed  to  accompany  her  husband  when  he  went 
from  home,  did  so  on  the  day  on  which  the  decedent  entered  the 
law  offices  of  the  subscribing  witnesses  for  the  purpose  of  mak- 
ing his  will.  But  it  appears  affirmatively  that  the  proponent 
took  no  part  in  the  preparation  of  the  testamentary  instrument 
now  propounded,  and  was  not  present  at  its  execution.  The 
will  offered  for  probate  in  this  proceeding  remained,  after  its 
execution,  in  the  custody  of  the  lawyer  who  drew  it,  and  was  not 
seen  by  the  proponent  until  it  was  delivered  to  her  after  the 
decease  of  Dr.  Neil.  In  testamentary  causes  the  burden'  of 
proof  on  an  issue  of  undue  influence  is  on  the  contestant. 
(Matter  of  Kindberg,  207  N.  Y.  221;  Matter  of  Hermann,  87 
Misc.  Rep.  486;  Matter  of  Falabella,  139  N.  Y.  Supp.  1003.) 
Without  going  at  length  into  the  unhappy  and  confused  proofs 
bearing  on  the  domestic  life  of  the  decedent  and  his  family,  I 
feel,  after  a  careful  consideration  of  the  evidence  given  in  this 
proceeding,  that  the  contestants  have  not  met  this  legal 
requirement. 

A  paralytic  stroke  sustained  by  the  testator  about  six  months 
before  the  execution  of  his  will  had  doubtless  impaired  his  use- 
fulness, but  the  proofs  adduced  establish  a  decided  improve- 
ment in  the  mental  and  physical  condition  of  the  testator  at  the 
time  the  instrument  now  offered  for  probate  was  executed. 
That  his  physical  and  mental  equipment  were  not  vigorous  at 
his  advanced  age  is  apparent,  but  that  these  natural  defects 
amount  in  tjhis  case  to  what  is,  in  law,  lack  of  testamentary 
capacity  is  not  established.  The  evidence  offered  on  both  sides 
is  voluminous,  but  a  careful  consideration  of  the  whole  case 
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presented  convinces  me  that  the  instrument  offered  for  probate 
in  this  proceeding  was  the  voluntary  act  of  a  free  and  capable 
testator.  Owing  to  the  great  number  of  counsel  engaged  the 
evidence  is  somewhat  confused  and  the  rules  of  evidence  were 
not  strictly  applied.  But  I  have  disregarded  all  testimony  in 
conflict  with  section  829  of  the  Code  of  Civil  Procedure. 

There  is  a  point  already  adverted  to  in  connection  with  this 
proceeding  that  calls  for  additional  explanation.  A  later  al- 
leged will  dated  May  21,  1914,  was  first  brought  on  for  pro- 
bate, and  after  a  hearing  probate  was  refused.  A  motion  to 
dismiss  this  present  proceeding  was  made  before  me  on  the 
hearing  on  the  ground  that,  by  the  terms  of  the  later  alleged 
will,  the  paper  offered  herein  for  probate  was  revoked.  With- 
out detailing  the  circimistances  surrounding  the  preparation 
and  execution  of  that  later  paper  I  want  to  make  it  plain  that 
I  never  considered  it  well  executed  or  valid  as  a  revocation. 
There  is  therefore  no  weight  to  the  contention  that  the  instru- 
ment, which  I  find  must  be  admitted  to  probate  in  this  pro- 
ceeding, had  been  revoked  by  the  alleged  subsequent  will. 

Probate  decreed. 


Matter  of  the  Estate  of  Sarah  W.  Kathax,  Deceased. 

{Surrogate's  Courts  Netc  York  County y  May,  1915.) 

Wlls — Revocation  of — What  Are  Specific  Legacies— Provisions  as  to 
Lapse  of  Certain  Bequests. 

Legacies  of  a  certain  clu6tered  diamond  ring  and  a  remainder  interest 
in  a  certain  table-cloth  and  of  a  certain  long  diamond  chain  are  specific 
legacies. 

Where  testatrix  in  a  separate  clause  in  the  same  paragraph  by  which 
she  made  such  specific  legacies  bequeathed  her  remaining  jewelry  in  the 
following  order:  to  her  husband  any  one  piece  which  he  might  select,  he 
to  have  first  choice;  to  another  any  one  remaining  piece  of  said  jewelry 
the  legatee  to  have  eleventh  choice,  and  a  codicil  revoked  a  legacy  of  any 

24 
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on«  remaining  piece  of  said  jewelry  given  to  one  w.ho  was  to  have  seeond 
choice,  a  gift  of  the  remainder  of  testatrix's  jewelry  and  other  articles  of 
personal  use,  together  with  her  silverware,  to  her  e^^ecutors  with  request 
that  they  give  the  same  to  such  friends  of  testatrix  as  they  might  select, 
refers  solely  to  j^elry  remaining  after  the  payment  of  the  specific 
legacies  and  the  several  legatees  had  made  their  choice  from  the  "re- 
maining jewelry/'  and  under  it  legacies  which  ^ve  failed  because  of  the 
revocation  by  the  codicil  did  not  pass. 

Where  a  will  provides  that  should  certain  bequests  lapse  or  fail  for 
any  reason  such  bequests  should  go  to  and  form  part  of  the  residuflry 
estate'  and  be  disposed  of  in  accordance  with  a  clause  naming  a  certain 
person  as  sole  residuary  legatee,  he  takes  the  lapsed  legacies. 

A  bequest  of  all  furniture,  pictures  except  family  portraits  and  certain 
furniture  subsequently  mentioned  and  contained  in  the  residence  of 
testatrix  includes  the  rugs,  draperies  and  furnishings  of  said  residence 
which  i^'ere  not  specifically  disposed  of  bj  the  will. 

PaocEEDiNQs  under  section  2615,  Code  of  Civil  Procedure, 
to  construe  the  will  of  testatrix. 

Cadwalader,  Wickersham  &  Taft  (Francis  Smyth,  of  coun- 
sel), for  Henry  W.  Butler. 

Bergen  &  Prendergast  (James  W.  Prendergast,  of  counsel), 
for  Herbert  L.  Smith,  executor  under  will  of  Sarah  Kathan. 

Thomas  A.  McGrath,  for  Earle  Scott,  executor  under  will  of 
Sarah  Kathan. 

Greene,  Hurd  &  Stowell,  for  Mary  Burnett  Hurd. 

Egerton  L.  Winthrop,  special  guardian  of  the  infant  Therese 
Quanz  et  al. 

rowi.ER,  S.  —  This  is  a  proceeding  under  section  2615,  Code 
Civil  Procedure,  to  construe  the  will  of  testatrix,  which  was 
admitted  to  probate  by  this  court  on  June  7,  1913.  Letters 
testamentary  were  granted  to  the  petitioners,  who  have  paid 
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over  and  delivered  all  the  legacies  bequeathed  under  said  will, 
excepting  those  as  to  which  questions  have  arisen,  due  to  the 
presence  in  the  will  of  certain  provisions  which  it  is  alleged 
are  doubtful  in  meaning  and  admit  of  two  or  more  construc- 
/  tions. 

At  the  time  testatrix's  will  was  offered  for  probate  the  pro- 
ponents propounded  several  torn  sheets  of  paper  purporting 
to  be  a  codicil  to  said  last  will  and  testament.  The  probate  of 
the  alleged  codicil  was  contested.  After  a  hearing  the  will  was 
admitted  to  probate,  and  probate  of  the  codicil  refused  (141  N. 
Y.  Supp.  705.)  Accordingly  the  decree  entered  admitting  the 
will  to  probate  provided  that,  although  the  codicil  had  been 
revoked  by  the  testatrix  animo  revocandi,  it  was  genuine  and 
had  been  duly  executed.  The  codicil  was  given  effect  in  so  far 
as  it  revoked  certain  provisions  in  the  will,  and  the  will  so 
modified  was  admitted  to  probate. 

The  questions  which  occasion  this  application  for  construc- 
tion relate  to  the  second,  third,  fourth  and  fifth  paragraphs  of 
the  will  of  testatrix. 

Under  paragraph  3  of  the  will  there  was  bequeathed  to  Adele 
Sibley  Cootes  a  certain  clustered  diamond  ring  and  an  interest 
in  remainder  in  a  certain  table-cloth;  to  Adele  Sibley  Cootes 
and  Alice  Sibley  Whann  a  certain  long  diamond  chain.  These 
legacies  were  specific  legacies  (Crawford  v.  McCarthy,  159 
X.  Y.  514,  519),  and  were  all  revoked  by  the  codicil. 

After  making  the  several  specific  bequests  in  the  initial 
clauses  of  paragraph  3  as  indicated  testatrix  adds  in  a  separate 
clause  in  the  same  paragraph  the  following: 

"  I  give  and  bequeath  my  remaining  jewelry  to  the  persons 
hereinafter  in  this  clause  of  my  will  named  and  in  the  follow- 
ing order,  viz. : 

(1)  To  my  husband,  Reid  A.  Kathan,  any  one  piece  of  my 
remaining  jewelry  which  he  may  select,  he  to  have  the  first 
choice.     *     *     * 
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(Ill  To  Margaret  A.  Finch,  any  one  remaining  piece  of  my 
jewelry,  she  to  have  eleventh  choice." 

The  codicil  also  revoked  a  legacy  to  Alice  Sibley  Whann  of 
'*  any  one  remaining  piece  of  my  jewelry,  she  to  have  second 
choice." 

In  the  closing  clause  of  the  third  paragraph  of  the  will  teste- 
trLs  added  a  residuary  clause,  as  follows: 

'•  All  the  rest,  residue  and  remainder  of  my  jewelry  and 
other  articles  of  personal  use  and  adornment,  together  with  my 
silverware,  I  give  and  bequeath  to  my  executors  hereinafter 
named,  with  the  request  that  they  shall  give  and  divide  the  same 
to  and  among  such  of  my  friends  as  they  may  select  and  see  fit 
to  bestow  the  same  upon." 

This  residnaiy  clause  I  find  refers  solely  to  whatever  jewelry 
remained  after  the  payment  of  the  specific  legacies  and  the 
several  legatees  had  made  their  choice  from  the  *'  remaining 
jewelry."  The  restricted  residuary  clause  is  limited,  as  in- 
dicated, and  is  not  capable  to  pass  the  legacies  which  have  failed 
because  of  the  revocation  of  the  codicil.  (King  v.  WoodhuU,  3 
Edw.  Ch.  S3;  Kerr  v.  Dougherty,  79  N.  Y.  327,  345.) 

The  fifth  paragraph  provides  as  follows: 

**  Fifth.  Should  any  of  the  gifts  and  bequests  made  by  me 
in  the  first,  second  and  third  paragraphs  of  this  my  will  lapse 
or  fail  for  any  reason,  I  direct  that  the  bequest  so  lapsing  or 
failing  shall  go  to  and  form  part  of  my  residuary  estate  and  he 
disposed  of  under  and  in  accordance  with  the  provisions  of  the 
fourth  paragraph  of  this  my  will." 

The  fourth  paragraph  of  the  will  makes  Henry  W.  Butler 
the  sole  residuary  legatee.  The  fifth  paragraph  of  the  will  is 
definite  in  its  provisions,  and  was  expressly  intended  by  testa- 
trix to  intercept  from  intestacy  any  legacy  or  bequest  which 
would  have  lapsed  or  failed  for  any  reason.  The  specific 
legacies  revoked  by  the  codicil  pass  therefore  to  Henry  W. 
Butler  under  the  fifth  paragraph  of  the  will,  the  purport  and 
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intent  of  testatrix  being  to  substitute  Mr.  Butler  as  the  legatee 
in  each  instance  of  failure  or  lapse. 

Another  question  concerns  the  significance  of  the  term 
"  furniture  "  in  paragraph  2  of  the  will.  Paragraph  2  reads 
in  part  as  follows : 

"  I  give,  devise  and  bequeath  to  my  trustees  hereinafter 
named  *  *  *  also  all  furniture,  pictures,  except  family 
portraits  and  certain  furniture  hereinafter  mentioned,  con- 
tained in  my  residence  in  New  York  City." 

Testatrix  left  certain  rugs,  draperies  and  furnishings  in  the 
apartment  which  she  occupied  at  the  time  of  her  death.  These 
chattels  were  not  specifically  disposed  of  by  her  will.  It  is  to 
be  noticed  that  the  disposition  of  the  household  furniture  con- 
tained in  the  country  house  at  Oyster  Bay  and  disposed  of  by 
the  first  paragraph  of  the  will  plainly  segregates  that  particular 
property  from  the  rest  of  the  personal  property  of  the  testatrix, 
and  this  whether  the  same  is  of  like  character  or  otherwise. 

The  question  here  is  whether  the  term  **  all  furniture  "  in- 
cludes the  rugs,  draperies  and  furnishings  of  testatrix's  apart- 
ment in  New  York  city.  The  disposition  of  testatrix's  furni- 
ture under  paragraph  2  is  general  and  comprehends  whatever 
is  classed  as  furniture.  The  authorities  tend  to  attach  a  broad 
meaning  to  this  term  so  as  to  include  in  a  general  bequest  of 
furniture  such  as  this  all  that  goes  to  furnish  an  abode.  By 
the  term  "  household  furniture  "  all  personal  chattels  are  in- 
cluded which  contribute  to  the  use  or  convenience  of  the  house- 
holder and  to  the  ornament  of  the  house,  as  plate,  linen,  china, 
both  useful  and  ornamental,  and  pictures.  (Kelly  v.  Powlett, 
Ambl.  606;  Bunn  v.  Winthrop,  1  Johns.  Ch.  329.)  Generally 
a  bequest  of  "  furniture  "  means  the  same  as  one  of  "  house- 
hold furniture."  "  Household  property  "  in  testator's  house 
has  been  held  to  include  the  fuel  in  a  house  and  a  gun  which 
might  be  used  for  defense.  (Matter  of  Frazer,  92  N.  Y.  239.) 
I  will  hold,  therefore,  that  the  term  "  all  furniture  "  in  the 
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second  paragraph  of  the  will  comprehends  and  includes  the 
rugs,  draperies  and  furnishings  contained  in  testatrix's  apart- 
ment and  pass  to  the  executors  as  trustees. 

In  the  third  paragraph  of  the  will  testatrix  bequeathed  a 
gold  purse  and  aqua  marine  chain  to  Mrs.  Carlie  W.  Siblej, 
who  predeceased  her.  The  question  of  the  disposition  of  these 
lapsed  legacies  was  not  propounded  by  the  petition,  but  counsel 
have  intimated  a  willingness  that  the  surrogate  pass  upon  the 
disposition  of  these  two  bequests.  Without  saying  more,  I 
think  that  in  view  of  my  opinion,  already  expressed,  these 
lapsed  legacies  pass  under  paragraph  5  of  the  will  to  Mr.  Butler. 

Decreed  accordingly. 


Matter  of  the  Probate  of  the  Last  Will  and  Testament  of 

Patbick  Daly,  Deceased. 

{ Surrogate's  Court,  Kings  Cotmty,  May,  1^15. ) 

Wills — Bequests    Undeb — ^Name   in    Resu>uaby    Clause    Ebbonboi7»- 
Devise  of  all  Rest,  Residue  and  Remainder. 

By  the  third  paragraph  of  his  will  testator  bequeathed  to  ''Anne 
McGratb  of  Vandebilt  Avenue  near  Atlantic  Ave.,  Brooklyn,  one  hon- 
dred  dollars,  to  Annie  Farrell  all  my  family  pictures."  By  the  next  para- 
graph all  the  rest,  residue  and  remainder  of  the  estate  was  devised  sod 
bequeatiied  to  testator's  son-in-law  and  "  Annie  McGrath  of  519  Greene 
Ave."  in  equal  shares.  Held,  that  the  name  "  McGrath  *'  in  the  residuary 
clause  was  erroneously  written  in  the  place  in  which  the  name  **  Farrell ' 
should  have  been  written  and  that  the  gift  of  one-half  of  the  residue  was 
to  Annie  Farrell. 

Pkoceeding  upon  the  probate  of  a  will. 
M.  F,  McGoldrick,  for  proponent. 
William  S.  Sutler,  for  Annie  Farrell. 
Walter  L.  Post,  for  Annie  McGrath. 


I 
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Ketcham,  S. —  The  portion  of  the  will  which  immediately 
requires  construction  is  the  following : 

"  Fourth.  All  the  rest,  residue,  and  remainder  of  my  estate 
of  every  name  and  kind  soever  I  give  devise  and  bequeath  to 
my  son-in-law  James  Coughlin  and  Annie  McGrath  of  519 
Greene  Ave.,  in  equal  shares/' 

In  the  third  paragraph  of  the  will  there  were  the  following 
gifts :  "  Anne  McGrath  of  Vanderbilt  Avenue  near  Atlantic 
Ave.,  Brooklyn,  one  hundred  dollars,  to  Annie  Farrell  all  my 
family  pictures." 

The  precise  question  is  whether  or  not  the  gift  of  the  residue 
is  to  Anne  McGrath  or  to  Annie  Farrell. 

Anne  McGrath  and  Annie  Farrell  were  both  persons  in 
existence  when  the  will  was  made.  Both  were  within  the 
knowledge  of  the  testator.  Both  were  held  by  him  as  acceptable 
objects  of  his  testamentary  bounty  and,  as  seen  above,  both  were 
named  in  his  will  as  beneficiaries  under  provisions  not  involved 
in  the  present  uncertainty. 

Anne  McGrath  lived  in  Vanderbilt  avenue,  near  Atlantic 
avenue;  Annie  Farrell  resided  at  519  Greene  avenue  in  the 
house  which  the  testator  owned  and  in  which  he  lived. 

The  testator  knew  the  residences  of  both  of  them.  The  in- 
struction which  he  gave  to  his  draftsman  was  that  the  will  should 
bestow  one-half  of  the  residue  of  the  estate  upon  Annie  Farrell, 
and  he  accompanied  this  instruction  with  the  statement  that  she 
lived  at  519  Greene  avenue. 

The  name  "  McGrath  "  in  the  residuary  clause  was  written 
in  error  in  the  place  in  which  the  name  "  Farrell  "  should  have 
been  written. 

These  facts  were  the  proper  subject  of  evidence  and  there  is 
no  ground  for  questioning  their  existence. 

There  results  a  typical  case  of  latent  ambiguity,  for  in  the 
unexplained  words  of  the  will  there  is  a  legacy  which  cannot  be 
paid  without  setting  at  naught  one  or  the  other  of  two  expres- 
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sions  employed  by  the  testator  for  the  purpose  of  identifying 
the  legatee. 

Where  the  residence  of  a  proposed  legatee  is  well  known 
to  the  testator  and,  especially,  if  the  residence  indicated  in  the 
will  as  descriptive  of  the  legatee  is  the  established  place  of 
abode  both  of  the  testator  and  the  intended  legatee,  the  resi- 
dential description  is  no  less  forcible  as  an  indication  of  the 
beneficiary  whom  the  testator  has  in  mind  than  is  the  use  of 
a  proper  name. 

If  lA  this  case  the  written  name  shall  control,  then  the  legacy 
will  become  payable  to  one  who  does  not  live  at  51?  Greene 
avenue;  if  it  be  held  to  be  payable  to  one  who  lived  at  that 
place,  then  it  must  be  paid  to  one  who  does  not  bear  the  name. 

The  dilemma  is  beyond  escape.  Either  those  repugnancies 
must  be  reconciled,  or  the  legacy  must  be  torn  in  two  while  they 
contend  in  equal  match. 

Not  only  is  a  construction  to  be  adopted  which  will  avoid 
intestacy,  but,  more  important,  the  provision  in  question  must 
not  be  allowed  to  fall  into  absolute  ruin  and  absurdity. 

One  thing  must  be  confessed.  The  testator  did  not  intend 
that  his  attempted  gift  should  be  destroyed  by  the  very  balance 
of  his  own  equivocation.  He  meant  his  gift  for  Annie  Farrell 
and  used  language  in  his  will,  which,  standing  alone,  recorded 
this  purpose.  True,  he  also  used  a  name  which,  standing  alone, 
would  deny  this  purpose. 

In  this  duplicity  of  his  expression,  a  construction  based  upon 
extrinsic  evidence  of  his  state  of  mind  and  the  circumstances 
to  which  his  act  was  adjusted  will  not  vary  his  will  or  impose 
upon  it  a  meaning  not  therein  contained.  Such  construction 
will  only  determine  the  significance  of  the  verbal  symptoms 
which  he  employed.  It  will  merely  read  the  will  itself,  but 
with  his  mind  and  his  vocabulary,  however  unconventional  or 
cryptic  his  use  of  words  may  have  been. 

In  such  process  the  meaning  imposed  upon  the  instrument 
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will  only  be  that  which  is  found  within  it,  and  neither  the 
process  nor  the  result  will  be  the  less  accurate  or  lawful,  because 
the  light  of  circumstances  is  turned  upon  the  written  page,  or 
the  testator's  conception  is  used  as  the  key  to  that  which  he  has 
hidden. 

This  has  been  done  in  many  cases  which  in  their  application 
to  this  case  will  not  be  stretched  from  the  principle  which  they 
teach,  though  no  case  has  been  found  in  which  the  name  used  to 
designate  the  beneficiary  was  not  the  name  of  the  person 
intended  but  was  the  name  of  another  who  was  within  the  zone 
of  the  testator's  general  regard.  (See  Wigm.  Ev.,  §§  2471- 
2477,  and  especially  the  notes  to  the  text  as  follows:  §  2474, 
n.  1 ;  §  2477,  n.  5,  7;  Redf.  Surr.,  §  247,  and  cases  cited.) 

Under  these  authorities  it  will  be  found  that  the  gift  of  one- 
half  of  the  residue  was  to  Annie  Farrell  and  not  to  Annie 
McGrath. 

Decreed  accordingly. 


Matter  of  the  Petition  of  Joseph  Mostofsky  to  Prove  the  Last 
Will  and  Testament  of  Habry  Herman,  late  of  the  County 
of  Kings,  Deceased. 

{Surrogates  Court,  Kings  County,  Mcuy,  1&15.) 

Motions  and  Obdebs — When  Interlocutory  Order  Is  Not  Res  Adjudi- 
CATA — ^Motion  to  Dismiss  Objections  Filed  to  Probate  Denied. 

Ordinarily,  an  interlocutory  order  in  an  action  is  not  res  adjudicata. 

A  decision  of  the  Appellate  Division,  reversing  an  order  granting  ali- 
nM>ny  and  counsel  fees  in  an  action  for  a  separation  upon  the  ground 
that  the  alleged  marriage  between  the  parties  is  void,  is  not  conclusive 
on  the  plaintiff  in  said  action  in  a  proceeding  to  probate  the  will  of  her 
alleged  husband,  and  a  motion  to  dismiss  objections  filed  by  her  to  the 
probate  of  bis  will  on  the  ground  that  the  decision  of  the  Appellate  Divi- 
sion was  res  adjudicata  on  the  question  of  marriage  must  be  denied. 

Proceedings  upon  probate  of  a  will.     Motion  to  strike  out 
objections  before  trial. 
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Randolph  X.  Soa£Front,  for  proponent. 
Alexander  S.  Dresdier,  for  Esther  Lehrman,  contestant 

Ketcham,  S. —  Objections  to  the  probate  of  the  will  having 
l)een  filed  bv  one  claiming  to  be  the  decedent's  widow,  the  pro- 
ponent moves  that  the  objections  be  stricken  ont  before  trial, 
on  the  groand  that  it  has  been  decided  by  the  Appellate  Division 
of  this  department  that  the  alleged  marriage  between  the  de- 
cedent and  herself  was  void. 

Such  was  the  decision,  but  it  was  not  made  upon  a  trial  of 
the  issues.  It  was  made  in  an  action  brought  by  the  objectant 
against  the  decedent  for  limited  divorce,  and  was  the  expr^on 
of  the  ground  upon  which  the  Appellate  Division  reversed  an 
order  granting  to  her  alimony  and  counsel  fee.  There  may 
have  been  an  order  entered  upon  the  decision,  but  no  final  judg- 
ment was  rendered.     None  was  possible. 

Ordinarily  an  interlocutory  order  in  an  action  is  not  a  con- 
clusive adjudication.  Nothing  is  shovm  upon  this  motion  to 
lift  the  determination  of  the  Appellate  Division  out  of  the  ordi- 
nary class.  A  fair  test  of  its  effect  readily  suggests  itself,  by 
which  it  must  appear  that  the  order  or  decision  was  not  such 
final  adjudication  as  would  prevent  a  re-examination.  If  the 
order  be  not  a  final  adjudication,  in  the  sense  that  it  stops  any 
renewal  of  the  controversy  affected  thereby,  it  would  have  had 
the  same  character  and  force  in  that  action. 

It  would  not  have  been  a  bar  to  the  determination  of  the 
status  of  the  parties  thereto,  if  one  of  them  had  insisted  upon  a 
trial  of  the  issues  involved  in  the  action  in  which  the  order  of 
the  Appellate  Division  was  made.  Ckarly,  if  it  could  not  be 
put  in  evidence  against  the  alleged  wife  upon  the  trial  of  that 
action  it  cannot  be  availed  of  to  conclude  her  in  this  proceeding. 

Motion  denied. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Proceedings  of  Kobekt  Lloyd  and  Chauncey  L.  Giles,  as 
Executors,  etc.,  of  William  Gibson,  Deceased. 

Essie  Kate  Giles,  Appellant;  Robert  Lloyd  and  Chadncey 
L.  Giles,  as  Executors,  etc.,  and  Others,  Respondents. 

{Supreme  Court,  Appellate  Division,  First  Department,  January  15,  1015.) 

WiiJi — ^Pbkfebbed  Lbgaot — ^Intent  of  Testator — Evidence — Extraneous 
Facts. 

The  question  as  to  whether  a  testator  intended  to  prefer  a  certain 
legacy  over  others^  so  that  it  should  be  paid  in  full  and  the  others  abate 
pro  rata  wihere  the  assets  are  not  sufficient  to  pay  all,  may  be  determined 
not  only  from  the  terms  of  the  will  itself,  but  also  from  extraneous  cir* 
cumetances,  including  the  testator's  relations  with  and  conduct  toward 
the  legatee. 

Thus,  an  intent  to  prefer  such  legacy  may  be  found  where  the  testator, 
a  bachelor,  treated  the  legatee  as  his  child  during  his  lifetime,  and  pro- 
vided her  with  a  home  without  cost  after  her  marriage,  and  promised 
thereafter  to  provide  her  a  permanent  home,  which  should  go  to  her 
issue  should  she  not  survive  him,  and  he  differentiated  such  legacy  from 
other  legacies  in  that  he  ordered  it  to  be  paid  within  a  year. 

Lauohijn,  J.,  dissented. 

Appeal  by  Essie  Kate  Giles  from  an  order  of  the  Surrogate's 
Court  of  the  county  of  New  York,  entered  in  the  office  of  said 
Surrogate's  Court  on  the  Ist  day  of  December,  1914,  sustaining 
exceptions  to  the  report  of  a  referee  herein  and  remitting  the 
proceeding  to  the  referee  for  further  hearing. 

Edward  P.  Lyon,  for  the  appellant. 

Lawrence  S.  Coit  and  Winter  Russel,  for  the  respondents 
Denton  and  Clark. 

Order  reversed  and  exceptions  to  referee's  report  overruled 
on  the  opinion  of  the  referee,  and  the  matter  remitted  to  the 
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Surrogate's  Court  to  enter  a  decree  in  accordance  with  the 
referee's  report,  with  costs  to  both  parties  and  the  special 
guardian  payable  out  of  the  estate.  No  opinion.  Order  to  be 
settled  on  notice. 

Present  —  Inoraham,    P.     J.,    McLaughlin,    LAUOHLiy, 
Scott  and  Dowlino,  JJ.  ;  Laughlin,  J.,  dissenting. 

The  following  is  the  opinion  of  the  referee: 
Henry  W.  Jessup,  Referee. —  The  executors  of  the  last  will 
and  testament  of  William  Gibson,  deceased,  have  filed  tehir 
account,  which  is  a  final  account,  showing  a  balance  of  $5,- 
775.31.  There  was  offered  in  evidence  bofere  me  their  account- 
ing, had  in  August,  1913,  which  was  an  intermediate  account- 
ing, and  which  fully  disclosed  the  obligations  and  various  liens 
upon  the  property  of  the  decedent  which  had  arisen  or  been 
created  long  subsequent  to  the  making  of  his  will,  which  was 
dated  in  1888,  and  had  caused  a  very  substantial  shrinkage  in 
the  quantum  of  the  estate.  Accordingly,  the  balance  above 
specified  is  totally  insufficient  to  carry  out  the  provisions  of  the 
will,  making  pecuniary  bequests  amounting  to  some  $38,000. 
To  this  account  an  objection  was  filed  by  Essie  Kate  Giles, 
beneficiary  named  in  the  3d  paragraph  of  the  will,  claiming 
that  her  legacy  of  $15,000  was  a  preferred  legacy.  The  special 
guardian  appointed  for  an  infant  legatee  filed  objections  attack- 
ing the  propriety  of  certain  disbursements  and  averring  that 
the'^exequtors  had  not  accounted  for  all  the  assets  of  the  estate. 
All  the  persons  interested  appearing  on  the  hearings  before  me 
other  than  Essie  Kate  Giles  took  issue  with  her  contention  that 
she  was  entitled  to  a  preference,  and,  in  view  of  the  determina- 
tion I  have  readied,  the  consideration  of  the  other  objections 
becomes  immaterial,  because,  as  the  parties  in  whose  behaU 
they  were  filed  will  not,  in  the  view  I  take  in  the  case,  be  en- 
titled to  any  distributive  share,  I  deem  it  unnecessary  to  pass 


MATTEE  OF  GILES.  ,  381 

upon  the  propriety  of  the  charges  for  which  vouchers  have 
been  duly  filed  and  to  which  the  special  guardian  made  objec- 
tion because  Essie  Kate  Giles,  to  whom  distribution  will  be 
made  if  the  view  I  take  of  the  law  be  correct,  has  not  objected 
to  the  propriety  of  these  items  and  her  counsel  did  not  require 
any  justification  of  their  reasonableness. 

In  support  of  the  contention  that  the  legacy  to  Essie  Kate 
Giles  is  a  preferred  legacy,  the  following  considerations  are 
urged,  which  I  may  reframe  as  follows: 

1.  The  language  of  the  will  as  expressing  a  clear  and  explicit 
testamentary  intent. 

2.  Proof  of  extraneous  circumstances  with  regard  to  the 
legatee's  relationship  to  and  dependency  upon  the  testator  at 
the  time  of  making  the  will  and  from  that  time  until  his  decease. 

3.  The  order  of  the  legacy  in  the  will  as  illuminating  the 
questidh  of  intent  to  prefer. 

4.  Certain  cancelli  or  marks  which  upon  the  probate  of  the 
will  were  shown  to  have  been  made  by  the  testator  but  found 
by  the  surrogate  in  admitting  the  will  to  probate  to  have  been 
not  so  made  as  to  effect  a  revocation  of  the  particular  parts 
sought  to  be  canceled,  but  presumably  to  be  merely  evidences 
of  a  revocatory  intent  not  actually  effectuated  by  the  making 
of  a  new  will;  not  an  act  of  revocation  sufficient  to  comply 
with  the  statute ;  *  so  that  the  whole  will  was  admitted  to  pro- 
bate. A  copy  of  the  will  showing  these  marks  or  cancelli  and 
also  showing  notes  by  the  testator  indicating  the  reason  for 
making  these  cancellations  in  certain  cases,  namely,  that  the 
particular  legatees  were  dead,  was  offered  in  evidence  and  is 
submitted  with  this  report. 

Careful  briefs  have  been  submitted  and  I  have  given  to  the 
cages  discussed  in  opposition  to  the  claim  of  preference  careful 
consideration.     And  in  view  of  the  fact  that  however  small 


*  See  2  R.  S.  64,  §  42;  now  Decedent  Estate  Law  (Consol.  Ijaws,  chap.  13; 
Law0  of  1909,  chap.  18),  §  34. —  [Rep. 
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their  abated  shares  would  be,  a  considerable  number  of  legatees 
will  receive  nothing  whatever,  if  my  view  of  the  law  be  correct, 
I  have  deemed  it  necessary  to  write  a  short  memorandum  stat- 
ing my  reasons  for  the  conclusion  I  have  reached. 

The  only  effect  that  I  can  attribute  to  the  cancelli  upon  the 
will  as  it  was  admitted  to  probate  is  merely  that  the  testator 
at  the  time  these  marks  were  made  (whenever  that  was)  in- 
tended that  these  particular  legacies  should  not  operate  upon 
his  decease,  but  enough  of  these  pecuniary  legacies  were  left 
(assuming  that  the  others  had  been  held  to  be  revoked)  to  pre- 
sent exactly  the  same  question,  namely,  are  they  not  all  gen- 
eral pecuniary  legacies,  and,  therefore,  under  the  rule,  nrasi 
they  not  all  abate  ratably  ?  For  it  is  obvious  that  no  construc- 
tion of  the  will,  however  forced,  could  create  a  specific  l^cy 
to  Essie  Kate  Giles  out  of  the  3d  clause.  Since  the  cancelli 
already  decreed  to  have  no  revocatory  effect  throw  no  light 
upon  the  intent  of  the  testator  to  prefer  the  legacy  to  Essie 
Kate  Giles  over  the  other  pecxmiary  legatees,  the  considera- 
tions remain  as  to  whether  the  language  of  the  will  with  proof 
of  the  extraneous  circumstances  show  such  a  clear  and  explicit 
intent  that  at  all  events  Essie  Kate  Giles  must  be  paid,  and 
differentiates  her  legacy  from  the  others,  which,  of  course, 
come  within  the  general  rule  that  they  are  "  mere  bounty." 
If  we  take  the  provision  that  the  legacy  shall  be  paid  within  a 
year  alone,  we  must  recognize  the  rule  as  having  been  long 
established,  and  by  authority  which  cannot  be  disputed  or  over- 
ruled, that  such  a  preference  in  point  of  time  of  payment  does 
not  affect  the  operation  of  the  rule  if  later  it  transpire  that 
there  is  a  deficiency  of  assets.  It  may  be  that  the  executor 
has  complied  with  the  direction  of  the  will  and  has  prematurely 
paid,  and  it  may  be  also  that  he  failed  to  exact  a  refunding 
bond,  but  as  between  legatees  the  rule  still  operates  that  they 
must  abte  ratably,  and  the  whole  subject  is  carefully  covered 
by  the  late  Hon.  Delano  C.  Calvin  in  Trustees  of  Harvard 
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College  1.  Quinn  (3  Kedf.  514).  But  when  the  legacy  to 
Mrs.  Giles  is  differentiated  from  the  other  legacies  by  this 
direction  to  pay  before  the  statutory  time  *  and  no  such  provi- 
sion is  made  in  regard  to  these  other  legacies,  while  that  con- 
sideration alone  cannot  have  the  effect  claimed  on  behalf  of 
Mrs.  Giles,  yet  it  is  certainly  a  material  circumstance  to  be 
weighed  in  considering  the  general  intent  to  prefer,  asserted  to 
have  been  in  the  mind  of  the  testator. 

Now  this  intent  to  prefer  is  based  upon  two  considerations, 
the  one  that  Mrs.  Giles  stood  to  the  testator  in  what  is  described 
in  the  Transfer  Tax  Lawf  as  the  mutually  acknowledged  rela- 
tion of  parent  and  child.  It  was  proved  that  she  became  an 
orphan  when  she  was  between  two  and  three  years  old;  that 
he  promptly  took  her  into  his  home,  which  was  presided  over 
by  a  maiden  sister,  he  himself  being  a  bachelor ;  that  she  grew 
up  as  his  child ;  that  he  maintained  and  educated  her  and  that 
she  was  married  from  his  house.  All  the  circumstances  that 
were  testified  to  were  the  kind  of  circumstances  which  would 
be  probative  and  determinative  on  the  question  of  whether  the 
mutually  acknowledged  relation  of  parent  and  child  existed  if 
this  were  a  proceeding  under  the  Transfer  Tax  Law  and  she 
were  claiming  exemption  from  its  provisions  under  that  par- 
ticular definition  of  persons  or  classes  exempt.  That  he 
treated  her  ae  his  child;  that  he  was  responsible  for  her  sup- 
port; that  she  lived  with  him,  and  that  this  relationship  of 
affection  continued  to  the  time  of  his  death,  in  spite  of  her 
marriage,  is  clear  upon  the  record  before  me.  But  the  cases 
which  emphasize  this  feature  as  tending  to  indicate  an  intent 


•  See  Code  Civ.  Proc.,  §  2721 ;  now  Code  Civ.  Proc.,  §  2688,  as  amd.  by 
Laws  of  1914,  ohap.  443. —  [Rep. 

t  See  Tax  Law  (Gen.  Laws,  chap.  24;  Laws  of  1896,  ohap.  908),  §  221,  aa 
amd.;  now  Tax  Law  (Consol.  Laws.  chap.  60;  Laws  of  1909,  chap.  62),  § 
221,  as  amd.  by  Laws  of  1910,  chaps.  600,  706;  Id.  §  221a,  added  by  Laws 
of  1911,  chap.  7^2.—  [Rep. 
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to  prefer  are  all  characterized  by  the  limitation  or  specification 
that  the  legacy  must  clearly  appeap  upon  its  face  to  be  for  sup- 
port and  maintenance,  and  that  the  legatee  claiming  preference 
is  not  otherwise  provided  for  in  the  will.  From  this  viewpoint 
it  is  obWous,  first,  that  she  is  not  otherwise  provided  for  in  the 
will. 

But  in  respect  to  the  question  of  support  and  maintenance, 
the  testimony  as  to  the  relationship  of  the  parties  in  this  par- 
ticular, after  her  marriage,  becomes  important,  and,  in  my 
judgment,  decisive.  She  was  married  from  her  uncle's  house 
in  1883  and  she  was  then  about  twenty-nine  years  old.  That  is 
to  say,  his  support  of  her  as  a  member  of  his  household  and 
family  had  continued  after  her  majority  for  a  number  of  years. 
Her  husband  was  upon  the  stand  and  testified  that  he  had  sup- 
ported his  wife,  but  no  particulars  were  entered  into  on  direct 
or  cross-examination  as  to  his  ability  to  maintain  her,  beyond 
what  he  had  done,  whereas,  on  the  other  hand,  it  was  clearly 
shown  that  at  all  times  since  her  marriage  her  uncle,  the  tes- 
tator, had  provided  her  husband  and  herself  with  a  material 
part  of  their  sitpport,  i.  e.,  the  use,  rent  free,  of  one  or  another 
of  the  houses  which  he  owned  in  Xew  York  city  or  in  New 
Jersev.  Clause  3  of  the  will  contains  a  solemn  statement  by 
the  testator  of  his  oft-expressed  intention  to  provide  her  a  home. 
The  witnesses  who  were  examined  testified  to  the  existence  of 
this  intention  and  his  various  attempts  (though  not  carried  to 
completion)  right  along  from  the  time  of  the  making  of  the 
will  and  nearly  up  to  the  time  of  his  death  to  carry  it  out ;  the 
examination  of  various  houses,  their  rejection  on  account  of 
locality  or  availability  by  Mrs.  Giles  or  by  the  expectant  donor. 
One  house,  it  was  testified,  he  rejected  because  at  the  last 
moment  he  discovered  a  closet  full  of  old  medicine  bottles  and 
he  decided  that  the  house  could  not  be  a  healthy  one  to  live  in 
if  the  previous  tenants  had  needed  so  much  medicine. 

And  while  he  had  made  these  various  cancelli  on  his  will, 
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showing  a  scrutiny  of  it  after  the  time  of  its  making,  he  did 
not  in  any  way  mark  over  or  change  the  clause  providing  for 
Mrs.  Giles.  There  is  enough  in  the  record  to  show  that  what 
he  calls  in  the  will  his  "  oft-expressed  intention  "  to  give  "  her 
by  deed  a  house  during  my  lifetime  "  (which  proposed  gift 
by  the  terms  of  the  clause  he  intended  should  inure  to  her 
issue,  thus  showing  that  his  intent  to  give  her  a  home  was  not 
limited  to  her  life,  but  was  intended  to  give  to  her  estate  in  fee 
which  would  pass  to  her  heirs)  was  in  the  nature  of  a  promised 
gift  partially  performed;  that  the  gift  was  not  so  much  a 
promised  gift  of  realty  as  a  promise  of  purchase,  that  is,  to 
provide  the  funds  to  purchase  a  home,  which  promise  was,  as 
I  say,  partially  performed  by  giving  her  the  equivalent  of  the 
use  of  such  a  home  until  the  actual  premises  should  be  pur- 
chased, and  giving  it  to  her  on  terms  even  more  favorable  tian 
ownership,  because  the  title  to  the  house  she  occupied  remained 
in  him,  and  he,  presumably,  paid  the  taxes  and  maintained  the 
repairs  thereon,  while  she  and  her  husband  secure  the  use  of 
the  home  for  the  time  being  rent  free.  It  is  a  generally  recog- 
nized fact  that  the  item  of  rent  in  the  average  household  sus- 
tains the  relation  of  one-fourth,  if  not  one-third,  to  the  gross 
household  expenses  of  the  particular  family  not  living  in  tene- 
ments. So  that  while  her  husband  supported  her  from  the  time 
she  was  married  at  twenty-nine,  it  was  alwaj^  with  this  mate- 
rial aid  to  the  extent  of  at  least  one-fourth  of  the  maintenance 
expenses  of  the  household,  in  that  she  received,  rent  free,  the 
use  of  a  house.  Assuming  that  the  will  had  been  silent  on  this 
subject  and  had  contained  no  legacy  to  Mrs.  Giles,  it  may  be 
doubtful  whether  the  promise  to  give  could  have  been  enforced 
against  the  estate,  by  action,  unless  this  single  ground  of  par- 
tial performance  could  have  been  urged  in  support  of  such  a 
claim.  But  these  circumstances  are  most  material  in  differen- 
tiating-the  legacy  to  Essie  Kate  Giles  from  the  class  of  "  mere 
Ixvunty,"  because  general  legacies,   being  deemed  to   be  the 

26 
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"  mere  bounty  "  of  the  testator,  must  abate  ratably.    If  a  par- 
ticular l^acy,  while  not  specific,  is  shown  by  the  will  and  by 
attendant  circumstances  not  to  be  mere  bounty  but  to  be  in  dis- 
charge of  a  debt  or  to  be  a  provision  for  the  maintenance  and 
support  of  a  near  relation  not  otherwise  provided  for,  or  to  be  in 
performance  of  a  solemn  promise,  then  it  is  clearly  taken  out 
of  the  class  of  "  mere  bounty  "  legacies  and  accordingly,  what- 
ever might  be  the  result  of  any  particular  one  of  the  considera- 
tions above  weighed  applied  to  this  3d  clause  of  the  will,  in 
which  case  it  well  might  be  that  any  one  of  them  taken  alone 
would  be  insufficient  to  sustain  the  claim  to  a  preference,  tak- 
ing them  all  together,  it  brings  the  case  within  the  intent  of 
the  rule  that,  just  as  the  Statute  of  Distribution  may  be  set 
aside  by  a  valid  will,  absolutely  cutting  off  those  who  would 
otherwise  share  in  an  estate,  so  an  administrative  rule  of  abate- 
ment may  be  nullified  and  must  be  set  aside  if , the  intent  of  the 
testator  to  that  effect  is  clear  and  explicit  in  the  particular  case. 
In  other  words,  as  I  find  in  the  text  books  and  in  the  cases, 
there  is  no  positive  rule  for  determining  whether  a  particular 
legacy  is  to  be  paid  in  full  at  all  events,  or  whether,  in  case  the 
estate  is  insufficient  to  pay  the  legacies  contained  in  the  will, 
each  case  will  depend  upon  a  consideration  of  all  the  material 
provisions  of  the  will  to  be  construed  and  of  the  extraneous 
circumstances  which  bear  upon  the  question  of  intent.    This  is 
the  rule  laid  down  in  Pierrepont  v.  Edwards  (25  N.  T.  128), 
and  the  extraneous  evidence  which  is  admissible  under  the  rule 
laid  down  in  that  case  has  been  admitted  in  most  recent  cases. 
(See  Ely  v.  Ely,  163  App.  Div.  320,  334,  where  Mr.  Justice 
Clabke  observes :    "  The  extraneous  evidence  produced  in  this 
case,  and  of  which  the  heirs  at  law  complain  upon  this  appeal, 
appears  to  me  to  have  been  clearly  admissible  as  showing  the 
surrounding  circumstances  and  conditions  imder  which  the  tes- 
tamentary document  was  executed,  the  relation  that  the  tes- 
tator bore  to  his  family,  the  scheme  of  his  disposition,    *   *  *. 
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It  is  to  explain  and  support  the  will,  and  not  to  destroy  it.  It 
is  the  kind  of  evidence  which,  as  I  understand  it,  the  Court  of 
Appeals  has  many  times  determined  to  be  admissible.") 

Mr.  Kedfield,  in  his  work  on  Law  and  Practice  of  Surrogates' 
Courts  (7th  ed.,  §  759),  says  that  the  general  rule  as  to  legacies 
which  the  testator  intended  should  be  paid  in  full  and  at  all 
events  is  that  they  are  not  subject  to  abatement  with  general 
legacies.  This  is  always  true  when  these  legacies  are  charged, 
as  he  remarked  in  the  text,  upon  a  particular  fund,  or  upon 
real  estate ;  but  where  this  is  not  the  case,  it  turns  upon  a  care- 
ful consideration  of  all  the  material  provisions  of  the  will  and 
upon  "  Extrinsic  circumstances  which  bear  upon  the  question 
of  intent." 

Essie  Kate  Giles  was  the  only  person  who  sustained  to  this 
bachelor  testator  in  his  lifetime  the  relation  of  child.  She  was 
practically  adopted  by  him;  she  lived  with  him;  she  was 
dependent  upon  him;  she  married  from  his  house.  After  her 
marriage  he  provided  her  with  a  home,  and  promised  to  pro- 
vide her  a  permanent  home.  He  intended  to  carry  this  promise 
into  effect  and  repeated  attempts  were  made  to  do  so.  He 
stated  solemnly  in  his  will,  made  shortly  after  her  marriage, 
that  he  had  oft  expressed  his  intention  to  provide  her  a  home. 
He  amplified  this  intention  by  indicating  that,  if  she  should 
not  survive  him,  her  issue  would  have  what  would  have  pro- 
vided her  a  home.  He  set  a  pecuniary  value  on  the  gift  which 
he  had  intended  to  make,  $15,000.  While  the  intention  was 
unexecuted  inter  vivos,  he  at  all  times  had  given  her  the  pecu- 
niary equivalent  for  the  time  being  of  the  actual  deed  to  her 
of  a  house,  plus  the  charges  of  taxes,  insurance  and  repairs. 
As  I  consider  the  other  general  legacies,  he  directed  that  she 
should  be  immediately  paid  within  a  year,  whatever  might 
happen  to  the  others  by  operation  of  statuary  rules.  In  re- 
spect to  none  of  these  other  general  legacies  is  there  anything 
that  takes  them  out  of  the  "  mere  bounty  "  class.     All  these 
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considerations  conspire  to  convince  me  of  his  intent  to  prefer 
this  person  and  to  provide  for  her  support  and  maintenance, 
though  married,  in  this  material  and  important  respect  of  a 
home. 

I  have  prepared  a  report  with  appropriate  findings  and  con- 
clusions to  carry  out  this  view  of  the  facts. 


EiozABETH  Stukmwaij),  Appellant,  Respondent,  v.  Emma  F. 
PoppE,  and  Others,  as  Executors,  etc.,  of  Emil  Poppe, 
Deceased,  Respondents,  Appellants. 

{Supreme  Court,  Appellate  Division,  First  Department,  February  5,  1915.) 

Will — DntBcno^v  that  Business  be  Contiktjed  by  Sukvivino  Pabtnkb— 
AsirriTT  TO  Wn»w — ^Acceftai^ce  of  Legacy  by  Subvtving  Pabtneb— 
Obligation  to  Widow — ^Pabties — Rb*bebentattves  of  Testatob— 
Joinder  of  Actions. 

Where  a  will  provided  that  the  testator's  partner  should  carry  on  the 
partnership  business  during  the  lifetime  of  the  testator's  wife  and  pay 
her  interest  on  the  testator's  capital  invested  in  the  business  and  tn 
annuity  out  of  the  profits,  the  balance  of  the  profits  to  be  retained  by  the 
surviving  partner,  the  latter  by  accepting  the  legacy  of  the  surplns 
profits  accepted  also  the  obligation  to  make  the  payments  to  the  testa- 
tor's widow. 

In  an  action  by  the  widow  against  the  personal  representatives  of  her 
husband's  partner,  since  deceased,  to  recover  sums  due  under  the  will 
aforesaid,  she  need  not  make  her  husband's  representatives  parties  to 
the  action,  for  the  husband's  estate  had  no  interest  in  the  partnership 
business  during  the  plaintiff's  life. 

Moreover,  the  plaintiff  may  recover  in  one  action  nnoneys  which  became 
due  from  her  husband's  partner  during  his  lifetime  and  moneys  due  from 
his  estate  after  his  death. 

Appeal  by  the  plaintiff,  Elizabeth  Sturmwald,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
New  Tork  on  the  9th  day  of  November,  1914,  denying  plain- 
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tiflF's  motion  for  judgment  on  the  pleadings,  after  a  demurrer 
had  been  interposed  to  the  complaint. 

Appeal  by  the  defendants,  Emma  F.  Poppe  and  others,  as 
executors,  from  so  much  of  said  order  as  grants  plaintiff  leave 
to  serve  an  amended  complaint  within  twenty  days. 

George  H.  Taylor,  Jr.,  for  the  plaintiff. 

•    Clarence  TT.  Carruth,  for  the  defendants. 

DowLiNO,  J. —  Appeal  from  an  order  denying  plaintiff's 
motion  for  judgment  on  the  pleadings,  consisting  of  a  com- 
plaint and  an  amended  demurrer  thereto.  The  complaint  al- 
leges the  following  facts :  Raphael  Sturmwald  died  on  April 
13,  1894,  leaving  a  last  will  and  testament,  thereafter  duly 
admitted  to  probate,  whereby  he  directed  that  after  his  death 
the  business  carried  on  by  him  and  his  son-in-law,  Emil  Poppe, 
in  the  manufacture  of  paper  boxes  "  shall  be  carried  on  by  my 
said  son-in-law  during  the  lifetime  of  my  said  wife,  and  that 
during  that  time  he  shall,  in  the  first  place,  pay  to  my  said 
wife  interest  at  the  rate  of  six  per  cent,  per  annum  upon  the 
amount  of  capital  which  I  may  have  invested  in  said  business 
at  the  time  of  my  decease  as  shown  by  the  books  of  said  firm, 
and  that  he  shall  in  the  next  place  pay  to  my  said  wife  out  of 
the  profits  of  said  business  the  sum  of  one  thousand  dollars  per 
annum,  and  that  he  shall  retain  the  remainder  of  said  profits 
for  his  own  use  and  benefit  —  said  payments  to  be  made  to  my 
said  wife  in  equal  quarter-yearly  payments,  the  provisions  of 
this  clause  being  in  accordance  with  the  partnership  agreement 
existing  between  me  and  my ^ said  son-in-law."  Tesrt;ator  left 
him  surviving  his  widow  who  is  the  plaintiff  herein.  Subse- 
quent to  the  probate  of  the  will,  Emil  Poppe,  therein  referred 
to,  accepted  the  terms  and  provisions  for  his  benefit  contained 
therein,  and  thereafter  and  until  the  time  of  his  death  carried 
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on  the  business  theretofore  conducted  by  him  and  Sturmwald 
as  partners,  and  up  to  Poppe's  death  he  duly  paid  to  the  plain- 
tiff interest  at  the  rate  of  six  per  cent,  per  ftTmnm  upon  the 
amount  of  the  capital  which  Sturmwald  had  in  the  business  at 
the  time  of  his  death,  as  shown  by  the  firm's  books,  and  also 
paid  to  the  plaintiff,  out  of  the  profits  of  the  business,  the  sum 
of  $1,000  per  annum,  retaining  the  remainder  of  said  profits 
to  his  own  use  and  profit,  making  the  said  payments  to  plaintiff 
in  equal  quarter-yearly  payments,  as  provided  in  the  will.  The 
amount  of  capital  (as  shown  on  the  firm's  books)  which 
Sturmwald  had  invesfted  at  the  time  of  his  death  was  $10,- 
110.47.  Emil  Poppe  died  November  20,  1913,  leaving  a  last 
will  and  testament,  whereof  the  defendants  are  executors. 
Since  his  death  the  defendants  have  been  carrying  on  the  part- 
nership business  of  Sturmwald  &  Poppe,  and  have  received  as 
profits  therefrom  in  excess  of  the  sum  of  $750.  Neither  Poppe 
nor  the  defendants  have  paid  the  interest  accruing  since  Octo- 
ber 13,  1913,  nor  the  quarterly  profits  falling  due  January  14, 
1914,  and  April  14,  1914,  amoimting  to  $250  each.  The 
quarterly  interest  payments  due  January  14,  1914,  and  April 
14,  1914,  amount  to  $151.65  each.  The  prayer  for  relief  is 
that  judgment  be  granted  against  defendants  for  the  total  of 
such  payments. 

We  believe  that  the  complaint  sufficiently  sets  forth  a  cause 
of  action  upon  the  .acceptance  by  the  legatee  of  the  use  of  the 
interest  of  the  testator  in  the  copartnership  and  the  total  profits 
to  be  realized  from  the  partnership  business  during  tlie  life- 
time of  the  widow,  subject  to  the  payment  to  her  of  the  interest 
on  the  decedent's  capital  invested  therein,  and  of  the  sum  of 
$1,000  per  annum  out  of  the  profits.  The  acceptance  of  this 
legacy  subject  to  this  charge  imposed  upon  Poppe  the  duty  of 
paying  the  charge.  (Gridley  v.  Gridley,  24  N.  Y.  130;  Brown 
V.  Knapp,  79  id.  136 ;  Dinan  v.  Coneys,  143  id.  544.)  It  is 
urged  that  there  is  a  defect  of  parties  plaintiff  or  defendant,  in 
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that  the  personal  representatives  of  the  testator,  Raphael 
Stunuwald,  are  not  made  parties.  But  the  estate  of  Raphael 
Sturmwald  has  no  interest  in  this  litigation,  for  during  the 
lifetime  of  the  plaintiff  such  estate  receives  nothing  whatever 
out  of  the  profits  of  the  business,  which  are  divisible  only  be- 
tween the  plaintiff  and  the  estate  of  Poppe  in  the  manner  fixed 
by  Sturmwald's  will.  Nor  are  causes  of  action  improperly 
united,  in  that  sums  due  from  Poppe  in  his  lifetime  are  joined 
with  those  payable  by  his  representatives  after  his  decease,  for 
the  amounts  payable  to  the  plaintiff,  which  are  sued  for  here, 
accrued  respectively  January  14,  1914,  and  April  14,  1914, 
both  dates  being  after  the  death  of  Poppe,  and  it  is  allied  that 
the  executors  of  Poppe  have  continued  the  business  after  his 
death,  have  used  the  interest  of  the  plaintiff's  testator  in  the 
copartnership,  and  have  realized  profits  therefrom.  It  is  not 
determined  what  recovery  plaintiff  is  entitled  to.  All  that  it  is 
necessary  now  to  determine  is,  that  the  plaintiff  is  entitled  to 
some  relief  on  the  facts  alleged  in  the  complaint. 

The  order  appealed  from  will,  therefore,  be  reversed,  with 
ten  dollars  cost«  and  disbursements  to  the  plaintiff,  and  the 
motion  for  judgment  granted,  but  with  leave  to  the  defendants 
to  withdraw  their  demurrer  and  interpose  an  answer  within 
twenty  days  on  payment  of  said  costs. 

Ingraham,  p.  J.,  McLaughlin,  Laughlin  and  Hotchkiss, 
JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements  to 
plaintiff,  and  motion  for  judgment  granted,  with  leave  to 
defendants  to  withdraw  demurrer  and  to  answer  on  payment 
of  costs. 
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Id  the  Matter  of  the  Final  Judicial  Settlement  of  the  Account 
of  Sarah  S.  Holzwobth,  as  Executrix  of  the  Estate  of 
William  X.  Slater,  Deceased. 

Sarah  S.  Holzworth,  as  Executrix,  etc.,  Appellant;  Abra- 
ham H.  Slater  and  Others,  Respondents. 

{Supreme  Court,  Appellate  Dtmum,  Second  Department,  Feb.  19,  1915.) 

Dboedent'8  Bstate — ^WiLL — Dbutebt  of  Assets  to  TIbustbb  in  Spbch— 
ELBcnoir  bt  Rsmainiwrmax  to  Rbceive  Gift  in  Spbcis — JuRiSDicno^ 

OF   SUBBOOATE — ElBCTION   BT   TkUSTEB — StATUTOET   CoNSTBUCTION— 

Equitable  Jubisdiohon  of  Subbooate's  Ooubt. 

Where  a  will  empowers  the  testator's  widow  to  turn  over  a  portion  of 
the  estate  either  "  in  specie "  or  after  conversion  into  cash  to  a  trustee 
to  pay  the  income  to  her  for  life,  with  remainders  over,  and  she  elects  to 
turn  over  the  property  in  specie  consisting  of  stock  in  a  private  corpors* 
tion,  in  which  the  testator  held  a  controlling  interest,  the  surrogate  has 
no  jurisdiction  to  decree  that  the  trust  fund  shall  be  delivered  to  the 
remaindermen  in  specie,  by  virtue  of  a  consent  filed  by  them.  This,  be- 
cause the  remaindermen  are  not  legatees  or  distributees,  nor  have  ther 
any  personal  right  to  payment  or  distribution  during  the  lifetime  of  the 
widow.  Hence,  they  are  not  within  section  2736  of  the  Code  of  Civii 
Procedure,  which  regulates  an  order  by  the  surrogate  for  the  delivery 
of  specific  property. 

It  seems,  that  even  if  the  testamentary  trustee  could  be  deemed  to  be  a 
distributee,  such  decree  for  a  delivery  in  specie  could  not  be  made  by  the 
surrogate,  if  the  trustee  has  not  filed  its  consent. 

It  aeemSf  however,  that  the  consent  of  the  trustee  to  such  distribution, 
if  it  had  been  filed,  would  not  be  operative  against  the  desire  of  the  life 
beneficiary. 

All  general  phrases  in  a  statute  must  yield  to  particular  specifications 
contained  in  the  same  statute. 

Although  section  2610  of  the  Code  of  Civil  Procedure  gives  full  equity 
jurisdiction  to  the  Surrogate's  Court  in  every  proceeding  that  comes 
before  it  in  the  manner  prescribed  by  statute,  it  has  equitable  juris- 
diction only  as  regards  the  matters  specified  in  the  succeeding  sub- 
divisions of  said  section,  that  is  to  say,  its  general  equitable  power  must 
yield  to  the  statutory  restrictions  placed  upon  it. 

Appeal  by  Sarah  S.  Holzworth,   as  executrix,   etc.,  from 
parts  of  a  decree  of  the  Surrogate's  Court  of  the  county  of 
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Wesrtchester,  entered  in  the  office  of  said  Surrogate's  Court  on 
the  9th  day  of  November,  1914,  and  also  from  an  order  entered 
in  said  office  on  the  7th  day  of  December,  1914,  denying  a 
motion  to  vacate  and  set  aside  the  said  decree. 

Edward  R.  Finch  (John  M.  Holzworth  with  him  on  the 
brief),  for  the  appellant. 

m 

William  A.  Davidson,  for  the  respondents  Abraham  H.  Slater 
and  Mary  G.  Slater. 

Jerome  A.  Peck,  for  the  respondent  Mutual  Trust  Company 
of  Westchester  County. 

Cabb,  J. —  There  are  two  appeals  here  argued  as  one,  one  an 
appeal  from  a  decree  of  the  Surrogate's  Court  in  Westchester 
county,  and  another  from  an  order  made  by  the  Surrogate's 
Court  in  that  county,  denying  a  motion  to  set  aside  and  vacate 
the  decree.  William  N.  Slater  died  in  Westchester  county, 
possessed  of  a  considerable  estate.  He  made  a  last  will  and 
testament,  which  was  admitted  to  probate.  By  this  will  he 
appointed  his  wife,  Sarah  B.  Slater,  as  his  sole  executrix.  Evi- 
dently thg  decedent  was  very  fond  of  his  wife,  for  he  gave  her 
in  the  will  one-half  of  his  estate,  and  conferred  upon  her,  as 
executrix,  more  than  ordinarily  full  powers.  After  directing 
the  payment  of  his  debts,  he  gave  one-half  of  the  residue  to 
his  widow,  and  the  other  half  to  the  Mutual  Trust  Company  of 
Westchester  County,  to  hold  the  same  in  trust  and  to  pay  over 
to  his  widow,  Sarah  B.  Slater,  during  her  lifetime,  the  full 
income  of  the  corpus  of  the  trust  estate,  and  at  her  death  to  pay 
over  the  trust  fund  to  his  sister,  Mary  G.  Slater,  and  his 
brother,  Abraham  H.  Slater,  in  equal  shares.  By  this  will  he 
authorized  his  executrix  in  her  discretion  to  maintain  the  assets 
in  specie  or  to  convert  them  into  cash,  and  to  distribute  them  in 
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cash  or  in  specie  at  her  discretion,  and  he  directed  that  if  these 
assets  were  turned  over  in  specie  to  the  trustee  for  the  purposes 
of  the  trust  mentioned  in  the  will,  the  trustee  might  maintain 
them  in  specie,  without  being  liable  in  any  way  because  they 
were  not  such  investments  as  might  be  made  by  trustees  under 
prevailing  law,  and  that  neither  the  trustee  nor  the  executrix 
should  be  liable  even  for  negligence  in  holding  the  assets  of  his 
estate.  These  assets  consisted  principally  of  329  shares  of 
stock  in  a  corporation  known  as  the  Port  Chester  Lumber  Com- 
pany. The  capital  stock  of  this  company  was  450  shares,  and 
the  decedent  owned  the  controlling  interest  therein.  About 
five  years  after  the  death  of  the  testator  a  proceeding  was  be- 
gun to  compel  the  executrix  to  account,  and  an  order  was  made 
accordingly.  In  her  account  she  stated  that  she  still  held  the 
shares  of  stock  of  the  Port  Chester  Lumber  Company  unsold, 
and  explained  the  reasons  why  she  had  not  sold  them.  These 
reasons  were  substantially  as  follows:  The  decedent's  interest 
in  that  corporation  was  so  large  that  his  estate  had  the  con- 
trolling stock  interest  therein.  The  executrix  was  of  opinion 
that  it  would  be  to  the  greater  advantage  of  the  estate  of  the 
decedent  to  sell  this  controlling  stock  interest  in  one  block  in 
order  that  it  might  command  a  higher  price,  and  that  she  had 
endeavored  so  to  do.  This  reason  in  quite  intelligib^.  Pend- 
ing the  decree  of  the  surrogate  on  the  accounting  proceeding 
the  sister,  Mary  G.  Slater,  and  the  brother,  Abraham  H.  Slater, 
filed  a  consent  in  writing  to  take  their  respective  shares  in 
specie,  that  is,  in  the  stock  of  the  Port  Chester  Lumber  Com- 
pany. The  circumstances  under  which  a  surrogate  may  render 
a  judicial  decree  settling  the  account  of  an  executor  or  admin- 
istrator and  adjudge  a  delivery  in  specie  of  tfie  assets  of  an 
estate  are  set  forth  in  full  in  section  2736  of  the  Code  of  Civil 
Procedure :  * 


See  Laws  of  1914,  chap.  443. —  [Rep. 
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"  §  2736.  Id. ;  when  specific  property  may  be  delivered. 

"  In  either  of  the  following  cases,  the  decree  may  direct  the 
delivery  of  an  unsold  chattel,  or  the  assignment  of  an  uncol- 
lected "demand,  or  any  other  personal  property,  to  a  party  or 
parties  entitled  to  payment  or  distribution,  in  lieu  of  the  money 
value  of  the  property: 

"  1.  Where  all  the  parties  interested  manifest  their  consent 
thereto  by  a  writing  filed  in  the  surrogate's  office. 

"  2.  Where  any  legatee  or  distributee  files  a  consent  to  ac- 
cept as  payment  in  whole  or  in  part  any  specified  personal 
property  at  a  value  to  be  ascertained  by  appraisement. 

"  3.  Where  it  appears  that  a  sale  thereof,  for  the  purpose  of 
payment  or  distribution,  would  cause  a  loss  to  any  infant  or 
incompetent  legatee  or  distributee,  and  the  value  thereof  has 
been  fixed  by  appraisement. 

"  The  value  must  be  ascertained,  if  the  consent  does  not  fix 
it,  by  an  appraisement  under  oath,  made  by  one  or  more  per- 
sons appointed  by  the  surrogate  for  the  purpose." 

I  think  it  is  evident  from  a  reading  of  that  section  that  a 
consent  filed  by  the  remaindermen  in  the  trust  fund  created  by 
the  will  of  the  decedent  was  not  sufficient  to  confer  upon  the 
surrogate  jurisdiction  to  decree  a  delivery  in  specie.  In  the 
first  place,  they  are  not  legatees  or  distributees  within  the  mean- 
ing of  that  section.  Neither  of  them  has  any  present  right  of 
payment  or  distribution.  The  Mutual  Trust  Company,  as  the 
trustee,  was  a  distributee,  but  in  a  representative  capacity, 
practically  as  a  custodian.  It  represented  not  only  the  remain- 
dermen, but  the  life  tenant  in  the  corpus  of  the  trust  fund.  It 
filed  no  consent  to  take  the  trust  fund  in  specie.  In  a  case 
such  as  this,  where  the  life  tenant  objects,  the  remaindermen 
may  not  make  an  election  against  her  objection.  If  the 
Mutual  Trust  Company  be  considered  as  a  distributee,  without 
regard  to  the  purposes  for  which  it  is  a  distributee,  then,  as  it 
has  not  filed  the  consent  mentioned  in  section  2736  of  the  Code 
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of  Civil  Procedure,  the  surrogate  had  no  -  jurisdiction  what- 
ever to  act  as  he  did  unless  there  is  some  other  provision  of 
the  statute  which  confers  the  power  upon  him.  Personally, 
I  think  a  consent  of  the  trustee,  if  it  had  been  filed,  could  not 
have  been  operative  against  the  will  of  those  whom  it  repre- 
sented. It  is  claimed,  however,  by  the  respondents  that  by  sec- 
tion 2510  of  the  present  Code  of  Civil  Procedure  the  Surro- 
gate's Court  has  been  given  full  equity  jurisdiction  in  eveiy 
proceeding  that  comes  before  it,  and  that  the  surrogate  of 
Westchester  county  in  the  case  now  before  us  had  the  power 
to  exercise  this  full  equity  jurisdiction  on  the  facts  that  came 
before  him.  It  is,  of  course,  true  that  in  section  2510  of  the 
Code  of  Civil  Procedure  *  the  Legislature  has  declared  as  fol- 
lows :  "  Each  surrogate  must  hold,  within  his  county,  a  court, 
which  has,  in  addition  to  the  powers  conferred  upon  it,  or  upon 
the  surrogate,  by  special  provision  of  law,  jurisdiction,  as  fol- 
lows :  To  administer  justice  in  all  matters  relating  to  the  affairs 
of  decedents,  and  upon  the  return  of  any  process  to  try  and 
determine  all  questions,  legal  or  equitable,  arising  between 
any  or  all  of  the  parties  to  any  proceeding,  or  between  any 
party  and  any  other  person  having  any  claim  or  interest 
therein  who  voluntarily  appears  in  such  proceeding,  or  is 
brought  in  by  supplemental  citation,  as  to  any  and  all  matters 
necessary  to  be  determined  in  order  to  make  a  full,  equitable 
and  complete  disposition  of  the  matter  by  such  order  or  decree 
as  justice  requires." 

But  this  legislative  declaration  is  followed  immediately  by 
language  as  follows:  "And  in  the  cases  and  in  the  manner 
prescribed  by  statute :  *  *  *  3.  To  direct  and  control  the 
conduct,  and  settle  the  accoimts,  of  executors,  administrators, 
and  testamentary  trustees;  to  remove  testamentary  trustees, 
and  to  appoint  a  successor  in  place  of  a  testamentary  trustee. 

*  Soo  Laws  of  1914.  chap.  443.—  [Rep. 
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4.  To  enforce  the  payment  of  debts  and  legacies;  the  distribu- 
tion of  the  estates  of  decedents;  and  the  payment  or  delivery, 
by  executors,  administrators,  and  testamentary  trustees,  of 
money  or  other  property  in  their  possession,  belonging  to  the 
estate  or  fund." 

As  I  understand  the  law  of  statutory  construction,  all  general 
phrases  in  a  statute  must  yield  to  a  particular  specification 
contained  in  the  same  statute.  As  to  the  subdivisions  of  sec- 
tion 2510,  just  quoted,  the  cases  and  the  manner  in  which  the 
surrogate  may  exercise  his  equitable  jurisdiction  are  specified 
particularly.  Where  there  is  such  a  specification,  it  must  ex- 
ercise its  jurisdiction  in  accordance  with  the  specification.  Its 
general  equitable  power  must  yield  to  the  statutory  restrictions 
upon  it  or  directions  as  to  it,  and  where  the  statute  prescribes 
when  and  how  it  shall  act,  it  cannot  act  otherwise  than  is  pre- 
scribed. I  think  this  is  so  well  settled,  even  as  to  courts  of 
general  equitable  jurisdiction,  as  to  require  no  discussion. 

Under  these  circumstances,  we  must  reverse  the  decree  of 
the  Surrogate's  Court  of  Westchester  county  as  being  without 
jurisdiction  as  to  its  direction  to  distribute  the  remaining  assets 
of  the  estate  in  specie.  The  decree  of  the  Surrogate's  Court  of 
Westchester  county  so  far  as  appealed  from  is  reversed,  with 
costs  and  disbursements,  as  to  the  direction  to  distribute  in 
specie. 

Jekks,  p.  J.,  Thomas,  Rich  and  Putnam,  JJ.,  concurred. 

Decree  of  the  Surrogate's  Court  of  Westchester  county  so 
far  as  appealed  from  reversed,  with  costs  and  disbursements,  as 
to  the  direction  to  distribute  in  specie.  Order  to  be  settled  on 
notice  before  Mr.  Justice  Cabb. 
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Fanny  Gaerison  Villard,  Individually,  and  Others,  Respond- 
ents, V.  Fanny  Garrison  Villard,  as  Executrix,  and 
Horace  White  and  Charles  A.  Spofford,  as  Executors, 
etc.,  of  Henry  Villard,  Deceased,  and  Others,  Respond- 
ents, Impleaded  with  The  Farmers'  Loan  and  Trust  Com- 
pany, as  Trustee  under  the  Last  Will  and  Testament  of 
Henry  Villard,  Deceased,  of  the  Trust  Created  by  Para- 
graph 6th  Thereof  for  the  Benefit  of  Helen  Villard  Bell 
and  Remaindermen,  and  as  Trustee  under  Said  Will  of  the 
Trust  Created  by  Paragraph  7th  Thereof  for  the  Benefit  of 
Emma  Von  Xylander  and  Remaindermen,  Appellant. 

{Supreme  Court,  Appellate  Division,  Second  Department,  Feb.  26,  1915.) 

Will — Duty  op  Testamentary  Trustee — Negligence  in  Failing  to  Tubx 
Securities   into   Cash — Liability   for   Resulting   Loss. 

Where  a  will  required  the  executors  to  set  apart  certain  amounts  in 
cash  or  securities  to  be  held  in  trust  by  the  defendant,  an  incorporated 
trust  company,  for  the  payment  of  two  specified  annuities,  and  further 
gave  to  the  trustee  power  to  retain  in  the  trust  fund  any  eecurities  ovned 
by  the  testator  at  the  time  of  his  death,  received  by  the  trustee  for  the 
purposes  of  the  trust  without  being  liable  for  the  fact  that  such  securi- 
ties were  not  legally  permiaaible  for  trust  inveatments,  the  trustee  may, 
nevertheless,  be  held  liable  where  certain  securities  turned  over  to  it  by 
the  executors  so  decreased  in  valtie  while  in  its  hands  f^at  it  was  unable 
to  pay  the  annuities,  if  it  was  negligent  in  that  it  took  no  Steps  to  ascer- 
tain the  fact  that  the  securities  turned  over  were  not  those  originally 
held  by  the  testator,  but  had  been  purchased  by  the  executors  with  the 
proceeds  of  securities  sold  by  then»,  and  took  no  steps  to  turn  the  securi- 
ties into  cash  or  other  securities  during  the  time  that  they  were  decreas- 
ing in  val<tte. 

Appeal  by  the  defendant.  The  Farmers'  Loan  and  Trust 
Company,  as  trustee,  etc.,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiffs  and  certain  of  the  defendants, 
entered  in  the  office  of  the  clerk  of  the  county  of  Westchester 
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on  the  17th  day  of  June,  1913,  upon  the  decision  of  the  court 
after  a  trial  at  the  Westchester  Special  Term. 

Charles  F.  Brown  (Frederick  Geller  and  Edward  H.  Blanc 
with  him  on  the  brief),  for  the  appellant. 

William  H.  Wherry,  Jr.,  for  the  plaintiffs,  respondents. 

William  K.  Begg  (Franklin  W.  M.  Cutcheon  and  Charles 
E.  Hughes,  Jr.,  with  him  on  the  brief),  for  the  respondents, 
executrix  and  executors,  etc.,  of  Henry  Villard,  deceased. 

Frederic  E.  Mygatt,  for  the  respondents  Helen  Villard  Bell 
and  Emma  Van  Xylander. 

Raymond  M.  Lowes,  guardian  ad  litem,  for  infant 
respondents. 

Cabb,  J. —  This  action  was  brought  in  equity  by  the  resid- 
uary legatees  under  the  last  will  of  Henry  Villard,  deceased,  to 
procure  an  interpretation  of  some  parts  of  the  will,  an  account- 
ing by  the  executors  and  an  accounting  by  the  Farmers'  Loan 
and  Trust  Company  of  its  acts  as  trustee  of  two  express  trusts 
set  apart  to  it  for  the  payment  of  annuities  of  two  life  annui- 
tants. Every  person  interested  in  the  estate  was  made  a  party 
to  the  action.  There  were  several  infant  defendants  repre- 
sented by  a  guardian  ad  litem.  The  controversy  now  before  us 
on  the  appeal  relates  particularly  to  the  settlement  of  the  ac- 
counts of  the  trustee,  appellant,  under  which  a  surcharge  was 
made  against  it  in  a  sum  in  the  neighborhood  of  over  $100,000 
for  alleged  negligence  on  its  part  in  caring  for  the  amounts  of 
the  two  trust  funds.  The  trustee,  the  Farmers'  Loan  and  Trust 
Company,  is  the  sole  appellant,  and  this  trustee  complains  that 
there  has  been  a  practical  coalition  against  it  by  all  the  other 


400     SUREOGATES'  COURT  REPORTS. 

parties  to  thrust  upon  it  the  burden  of  a  loss  for  which  it  is  not 
responsible  legally  or  equitably.  There  are  six  briefs.  The 
record  appears  voluminous,  but  the  first  387  pages  are  devoted 
to  the  pleadings,  findings,  proposed  findings,  exceptions,  etc., 
and  there  are  but  a  little  over  100  pages  of  actual  testimony, 
exclusive  of  long  documentary  exhibits  which  fill  up  the  latter 
part  of  the  case  on  appeal. 

Henry  Villard  died  possessed  of  a  very  large  estate,  mostly 
in  "  gilt-edged  "  securities.  His  will  gave  several  general  lega- 
cies, and  provided  that  the  executors  should  set  apart  in  cash 
or  in  securities  two  separate  amounts  to  be  held  in  trust  by  the 
Farmers'  Loan  and  Trust  Company  for  the  payment  of  speci- 
fied annuities  to  two  specified  annuitants.  The  funds  so  set 
apart  were  to  be  sufficient  in  amount  to  pay  the  specified 
annuities  on  the  separate  trusts,  which  were  provided  for  under 
separate  clauses  of  the  will  (6th  and  7th.)  This  will  contained 
a  very  important  clause,  the  24th,  which  seems  to  have  given 
rise  to  this  particular  controversy.  The  clause  prescribes 
in  substance  that  the  trustee  may  retain  in  the  trust  fund  any 
securities  owned  hy  the  testator  at  the  time  of  his  death,  re- 
ceived by  the  trustee  for  the  purposes  of  the  trust,  vrithout 
being  liable  for  the  fact  that  such  securities  were  not  legally 
permissible  for  trust  investments,  but  it  also  provides  in  detail 
in  what  classes  of  securities  the  trustee  may  on  its  own  account, 
as  trustee,  make  investments  of  the  trust  moneys. 

A  claim  was  presented  against  the  executors  by  a  person 
claiming  a  large  indebtedness  to  him  by  the  decedent,  in  an 
amount  of  several  hundred  thousands  of  dollars,  and  the  settle- 
ment of  the  estate  was  delayed  pending  the  compromise  of  this 
claim.  In  the  meantime,  the  residuary  legatees,  in  writing, 
requested  the  executors  to  sell  some  of  the  low  interest  bearing 
securities  and  to  reinvest  the  proceeds,  at  their  discretion,  in 
certain  specified  securities  which  yielded  a  larger  profit,  and 
among  the  securities  so  specified  were  the  stock  of  the  Metro- 
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politan  Street  Railway  Company  and  the  Baltimore  and  Ohio 
Kailroad  Company.     The  executors  complied  with  this  request 
and  sold  certain  securities  held  by  the  decedent  and  purchased 
500  shares  of  the  Metropolitan  stock  and  600  shares  of  the  Bal- 
timore and  Ohio  stock.    It  is  to  these  last  two  mentioned  stocks 
that  the  present  controversy  relates.     Thereafter  the  executors 
set  apart  these  blocks  of  stock  as  parts  of  the  trust  funds  for 
the  annuitants,  the  Metropolitan  stock  going  under  the  6th 
clause  of  the  will  and  the  Baltimore  and  Ohio  stock  under  the 
7th  clause.     The  executors  addressed  to  the  trustee  a  written 
communication  as  to  each  trust  fund,  partly  as  follows :    "In 
compliance  with  the  direction  contained  in  article  sixth  of  the 
last  will  and  testament  of  Henry  Villard,  deceased,  a  copy  of 
which  we  have  furnished  you,   we   herewith   deliver   to  you 
(specification  of  securities)  to  be  held  by  you  as  Trustee  for 
the  purposes  of  the  trust  thus  created,"  etc.    There  was  a  similar 
writing  as  to  the  trust  created  under  the  7th  clause  of  the  will. 
On  the  receipt  of  the  securities  and  the  communications  afore- 
said the  trustee  gave  receipts  in  writing,  one  for  each  trust, 
reciting  the  securities  received  and  declaring  that  the  same 
were  "  to  be  held  by  this  Company  as  Trustees  under  the  Sixth 
(or  Seventh)  clause  of  the  will  of  said  Henry  Villard."    This 
was  in  January,   1902.     The  trustee,   instead  of  converting 
these  securities  into  cash  and  reinvesting  the  proceeds  in  securi- 
ties authorized  for  reinvestment  under  the  24th  clause  of  the 
will,  maintained  in  specie  the  Metropolitan  and  Baltimore  and 
Ohio  stock.     In  the  course  of  years  the  value  of  the  Metro- 
politan stock  disappeared  entirely,  and  that  of  the  Baltimore 
and  Ohio  Railroad  depreciated  considerably.     The  annuitants 
failed  to  receive  their  annuities,  and  in  this  action  the  residuary 
legatees  and  the  annuitants  ask  the  trust  company  to  make 
good  the  loss.    The  position  of  the  trust  company  is  that  it  was 
guilty  of  no  negligence,  that  it  had  no  actual  knowledge  that 
the  securities  turned  over  to  it  were  not  actually  owned  by 

26 
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Henry  Villard  at  his  death ;  that,  although  it  made  no  inquiry 
on  this  matter  and  obtained  no  information  until  1912,  ten 
years  later,  it  was  entitled  to  assume  that  the  securities  so 
coming  to  it  were  a  part  of  Villard's  estate  when  he  died,  and 
thus  they  were  in  the  protection  of  the  24th  clause  of  the  will. 
As  a  final  ground  the  appellant  trustee  urges  that  the  execu- 
tors, by  turning  over  no  cash  but  securities  never  owned  by  the 
testator,  failed  in  fact  to  set  apart  or  "  constitute  "  the  trust 
funds,  and  that  as  to  the  securities  which  actually  came  into  its 
hands  it  never  received  nor  held  the  same  as  a  trustee,  and, 
therefore,  it  has  no  liability  to  the  annuitants  and  residuary 
legatees,  and  it  asks  that  the  executors  should  now  be  com- 
pelled to  "  constitute "  the  trust  f  imds  out  of  the  residuary 
estate  at  the  expense  of  the  residuary  legatees  against  whom  it 
claims  an  estoppel  in  its  favor. 

The  position  of  the  respondents  is  that  when  the  executors 
set  apart  the  trust  funds  they  were  not  obliged  to  pay  over 
actual  cash  or  to  deliver  securities  owned  by  the  decedent;  that 
the  trustee  should  have  inquired  whether  the  securities  ten- 
dered by  the  executors  were  owned  by  the  decedent ;  that  having 
failed  to  make  such  inquiry,  it  actually  accepted  the  tendered 
securities  as  just  so  much  cash,  at  their  then  market  value, 
and  should  have  converted  them  into  cash  and  invested  the 
proceeds  as  provided  in  the  24th  clause  of  the  will.     There 
is  no  evidence  that  the  executors  suppressed  intentionally  any 
information,  and  the  trial  court  has  so  found.     It  is  evident 
that  in  January,  1902,  both  thp  executors  and  the  trustee  con- 
sidered the  transaction  of  the  setting  apart  of  the  two  trust 
funds  as  entirely  regular  at  that  time.     The  securities  at  the 
time  of  their  delivery  had  an  ample  cash  market  value  which 
could  be  realized  immediately  by  either  party.     The  loss  to  the 
residuary  legatees  and  the  annuitants  arose,  not  from  the  de- 
livery and  receipt  of  these  securities  in  January,   1902,  but 
from  what  the  trustee  did  or  omitted  to  do  in  regard  to  them  in 
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the  years  following.  After  these  securities  got  into  the  hands 
of  the  trustee,  the  duties  of  the  executors  as  to  these  two  trust 
funds  were  ended.  When  the  trustee  got  and  receipted  for 
these  securities,  it  could  have  inquired  as  to  the  origin  of  their 
possession  by  the  executors,  and  if  it  intended  to  treat  or  con- 
sider these  securities  as  within  the  protective  scope  of  the  24:th 
clause  of  the  will,  then  an  inquiry  would  have  been  but  a  simple 
act  of  prudence,  required  by  the  measure  of  care  owed  by  the 
trustee  in  the  discharge  of  its  duties.  If  such  inquiry  had  been 
made  and  the  facts  elicited,  as  concededly  they  would  have  been 
then,  the  facts  being  known^  the  executors  could  have  turned 
these  securities  into  cash  and  reinvested  the  proceeds  as  di- 
rected in  the  will.  It  was  entitled  to  a  reasonable  time  to  do 
this,  which  the  trial  court  fixed  at  six  months.  But  the  trustee 
was  passive,  probably  from  lack  of  prudent  attention,  and  loss 
has  followed,  for  which,  as  we  think,  it  is  clearly  responsible. 
The  amount  at  stake,  the  elaborate  character  of  the  main  briefs 
and  the  skill  and  eminence  of  counsel  invest  the  case  with  an 
appearance  of  complication  and  difficulty,  which  disappears 
after  consideration  of  the  truly  pivotal  points  of  the  contro- 
versv. 

The  judgment  is  affirmed,  with  costs. 

SvsKBy  p.  J.,  Staplbton  and  Putnam,  J  J.,  concurred; 
Buss,  J.,  not  voting. 

Judgment  affirmed,  with  costs. 
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In  the  Matter  of  the  First  Judicial  Accounting  of  Minkie  J. 
Xester  and  Others,  Executors  and  Trustees  under  the  Last 
Will  and  Testament  of  Samuel  K.  Nesteb,  late  of  the  City 
of  Geneva,  Ontario  County,  Xew  York,  Deceased. 

Montgomery  S.  Sandford  and  David  S.  Nester,  Executors 
and  Trustees,  etc,  Appellants;  Minnie  J.  Nesteb  and 
Others,  Respondents;  Lewis  W.  Keyes,  as  Special  Guard- 
ian of  Harold  A.  Xester,  an  Infant,  Respondent. 

{Supreme  Court,  Appellate  Dicisiony  Third  Department,  Jan.  6,  1915.) 
Dbcede:ct^s  Estate — ExEcrroRS  and  Admin isihatobs — Ei^cnoN  Betweeh 

COMPKNSATfOX   PBOYIDED  BT   WOJ.  AND  THAT  ALLOWED  BT   STATUTE. 

An  executor  to  whom  a  specific  compensation  has  been  given  by  will 
may  renounce  tbat  right  within  a  reasonable  time  and  elect  to  take  the 
allowance  given  to  executors  by  law.  But  such  right  of  election  may  be 
waived. 

Thus,  where  a  will  gave  to  executors  a  certain  yearly  salary  in  lien  of 
all  commissions  and  they  drew  the  same  in  monthly  indtallmenta  for  over 
two  years,  receiving  checks  bearing  a  statement  that  they  were  accepted 
in  full  of  executors*  salaries,  and  they  continued  to  draw  such  salaries 
for  another  three  years,  there  was  an  election  to  take  the  salary  pro- 
vided for  in  the  will,  although  they  had  in  the  meantime  filed  in  the 
Surrogate's  Court  a  renunciation  of  the  specific  compensation  and  an 
election  to  take  statutory  commissions,  which  fact  they  concealed  from 
those  interested  in  the  estate. 

Smith.  P.  J.,  dissented,  in  opinion,  in  which  Woodwabd,  J.,  concurred 
in  part. 

Appeal  bv  Montfiromerv  S.  Sandford  and  another,  two  of  the 
executors  and  trustees  under  the  last  will  and  testament  of 
Samuel  K.  Xester,  deceased*  from  parts  of  a  decree  of  the  Sur- 
ro«rate*s  Court  of  the  countr  of  Ontario,  entered  in  the  office  of 
said  Surrofrate's  Court  on  the  20th  day  of  February,  1914, 
settling  the  accounts  of  the  execntors  and  trustees  herein  but 
denying  to  the  appellants  commissions  as  executors  and  tnis- 
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tees  and  awarding  to  them  only  the  apeeific  compensation  pro- 
vided for  in  the  will. 

The  notice  of  appeal  states  that  the  appellant  executors  and 
trustees  also  appeal  from  part  of  the  decree  "  in  behalf  of  the 
infant  Harold  A.  Nester/'  but  the  special  guardian  takes  no 
appeal. 

This  appeal  was  transferred  from  the  Fourth  Department  to 
the  Third  Department  of  the  Appellate  Division.  (See  164 
App.  Div.  967.) 

N.  D.  Lapham  (Daniel  J.  Kenefick.of  counsel),  for  the 
appellants. 

Lansing  G.  Hoskins,  for  the  respondents  Minnie  J.  Nester 
and  others. 

W.  Smith  O'Brien,  for  the  respondent  Rose  W.  P.  Nester. 

Lewis  W.  Keyes,  for  the  respondent  Harold  A.  Nester,  an 
infant. 

Howard,  J. —  Samuel  K.  Nester  died  January  10,  1908. 
The  appellants  and  several  other  persons  were  appointed  execu- 
tors of  his  will.  The  executors,  other  than  the  two  appellants, 
were  members  of  the  family  of  the  deceased,  that  is,  they  were 
his  wife  and  his  children.  The  testator  directed  in  a  codicil  to 
his  will  that  none  of  his  executors  should  receive  any  compensa- 
tion except  the  appellants  here,  and  as  to  them  the  codicil  pro- 
vides :  "  Except  that  Montgomery  S.  Sandf ord  shall  receive 
an  annual  salary  of  One  thousand  Dollars,  and  that  David  S. 
Xester  shall  receive  *  *  *  an  annual  salary  of  Fifteen 
Hundred  Dollars.  The  above  salaries  to  be  in  full  for  all  com- 
missions or  salaries  as  executor  or  trustee."  The  appellants 
and  three  others  of  those  who  were  appointed  executors  qualified 
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and  have  all  acted  as  such  continuously  up  to  this  time.  A 
few  months  after  the  will  was  probated  an  action  was  brou^t 
in  the  Supreme  Court  by  certain  members  of  the  family  for  a 
construction  of  the  will.  This  action  did  not  terminate  imtil 
March  15,  1910,  at  which  time  a  decision  was  rendered  (see 
Xester  v.  Nester,  68  Misc.  Rep.  207)  sustaining  the  will  gen- 
erally but  holding  invalid  certain  provisions  thereof,  among 
which  was  a  provision  that  the  executors  and  trustees  should 
pay  to  the  widow  the  sum  of  $3,000  per  year  during  her  life. 
From  the  time  of  their  appointment  and  up  until  May  10, 1910, 
each  of  the  appellants  drew  regularly  each  month  one-twelfth  of 
the  annual  salary  given  to  him  in  the  will;  that  is,  David  S. 
Nester  drew  $125  each  month  and  Montgomery  S.  Sandford 
drew  $83.33  each  month.  About  two  months  after  the  decision 
of  the  Supreme  Court  holding  invalid  the  annuity  to  the  widow, 
the  appellants  filed  in  the  office  of  the  surrogate  a  written  paper 
purporting  to  be  a  renunciation  of  the  specific  compensation 
given  to  them  by  the  will  and  electing,  in  lieu  thereof,  to  take 
for  their  services  the  commissions  allowed  by  law.  They  did 
not  cease,  however,  to  receive  the  specific  compensation,  but 
continued  as  before  to  take  out  of  the  funds  of  the  estate  their 
salary  each  month.  The  appellants  were  the  two  executors  hav- 
ing the  active  management  of  the  estate  and  the  checks  for  these 
salaries  were  made  out  by  the  appellant  Nester.  They  were 
signed  by  Nester  and  by  the  appellant  Sandford.  A  few  of 
them  were  signed  by  one  of  the  other  executors.  At  the  time 
the  appellants  filed  their  written  renunciation  they  did  not 
inform  their  ooexecutors,  either  in  consultation  or  otherwise,  of 
their  purpose  to  renounce  the  specific  compensation  and  demand 
the  commissions  allowed  by  law.  In  fact  they  concealed,  and 
intended  to  conceal,  and  they  admit  that  they  intended  to  con- 
ceal, from  their  coexecutors  and  the  other  persons  interested  in 
the  estate  their  purpose  to  renounce.  Previous  to  the  alleged 
renunciation  there  appeared  on  each  check  these  words :    "  This 
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check  is  accepted  in  full  settlement  of  the  following  account. 
Ac.  Executor's  Salary."  After  the  attempted  reiiunciation, 
Nester,  who  prepared  these  checks,  substituted  in  place  of  the 
words  "  Ac.  Executor's  Salary "  the  words  "  Ac.  Executor's 
Corns."  And  in  the  books  of  the  company  kept  by  Nester  he 
substituted  the  abbreviation  "  Coms."  for  the  word  salary.  At 
the  judicial  accounting  in  September,  1913,  the  appellants  first 
made  known  their  purpose  to  demand  commissions  as  executors 
and  as  trustees.  The  amount  in  dispute  is  very  large  and  sub- 
stantial, the  total  amount  of  the  commissions  demanded  by  the 
two  appellants  being  $69,102.48.  The  salary  which  has  been 
paid  to  them  up  to  the  time  of  the  accounting,  covering  the  same 
period,  is  $13,899.83. 

An  executor  has  a  right  within  a  reasonable  time  to  renounce 
the  specific  compensation  given  to  him  by  the  will  and  elect  to 
take  the  allowance  given  to  him  by  law.  (Code  Civ.  Proc,  § 
2730,  as  amd.  by  Laws  of  1905,  chap.  328 ;  now  Id.,  §  2753, 
as  amd.  by  Laws  of  1914,  chap.  443.)  These  appellants  at- 
tempted to  renounce  about  two  years  and  four  months  after  the 
probate  of  the  will.  This  was  not  an  unreasonable  time  to  wait 
before  announcing  their  determination,  providing  that  nobody's 
interests  were  jeopardized  by  their  failure  to  reach  a  conclusion 
sooner.  (Matter  of  Arkenburgh,  38  App.  Div.  473.)  But  it  is 
contended  that,  in  the  meantime,  the  appellants  had  waived  the 
commissions  allowed  by  law  and  had  elected  to  accept  the 
specific  compensation  provided  in  the  will.  Many  decisions 
have  been  iealled  to  our  attention  holding  that  the  intention  of 
an  executor  to  waive  a  statutory  right  need  not  necessarily  be 
proved  by  express  declarations,  but  may  be  shown  by  the  acts 
and  conduct  of  the  parties.  It  is  unnecessary  for  us  to  note 
such  cases  here  or  quote  from  those  opinions  for  the  soundness 
of  the  proposition  is  too  apparent  to  need  either  precedent  or 
argument  to  establish  it.  We  are  fully  of  the  opinion  from  the 
facts  presented  in  this  case  that  these  two  executors  did  elect  to 
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accept  the  specific  compensation  provided  in  the  will  instead  of 
the  allowance  made  by  law.  This  election,  we  believe,  was 
made  at  the  time  the  appellants  qualified  and  assumed  the  duties 
of  their  offices,  and  that  they  continued  of  this  mind  for  a  con- 
siderable period  thereafter  is  perfectly  apparent  Just  at  what 
juncture  they  changed  their  minds  is  not  so  certain,  but  that  is 
not  of  much  importance. 

But  it  is  contended  by  the  appellants  that  there  was  no  elec- 
tion here  for  the  reason  that  an  election  cannot  be  made  until 
the  person  electing  has  full  knowledge  of  the  facts  necessary  to 
enable  him  to  make  an  election ;  and  in  this  case  they  say  that 
they  did  not  have  full  knowledge  of  the  facts  until  the  decision 
of  March  15,  1910,  which  cut  off  the  annuity  to  the  widow, 
thereby  abbreviating  their  terms  of  office.  But  this  assertion 
seems  to  have  little  force,  for  very  soon  after  these  appellants 
assumed  their  offices,  and  more  than  two  years  before  the  de- 
cision was  rendered,  the  widow  had  by  written  instrument  sur- 
rendered her  annuity.  The  appellants  were  fully  aware  of 
this;  they  recognized  the  validity  of  this  surrender  and  acted 
upon  it.  The  circumstances  of  the  Supreme  Court  decision 
cannot,  therefore,  be  held  to  relieve  the  appellants  from  the 
election  which  they  had  previously  made. 

The  appellants  elected;  there  can  be  no  doubt  about  that. 
Afterwards  they  attempted,  or  at  least  indicated  a  wish,  to 
renoimce  their  election;  but  in  this  they  seem  utterly  to  have 
failed.  In  writing,  they  pretended  to  renounce  the  specific 
compensation ;  in  fact,  they  did  not  renounce  it  at  all,  but  con- 
tinued to  accept  it.  Had  they  come  out  boldly  after  the  Su- 
preme Court  decision,  and  after  filing  their  written  renounce- 
ment, and  taken  the  position  that  they  had  previously  been 
deceived,  thinking  that  their  terms  of  office  were  to  be  continued 
much  longer,  previous  to  the  decision,  than  they  were  to  be 
under  the  decision,  and  that  they  had  acted,  therefore,  in  ignor- 
anoe  of  all  the  facts  their  position  here  would  be  much  improved. 
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They  took  no  such  frank  and  open  position,  however,  but  clung 
to  their  monthly  salary  with  the  same  tenacity  that  they  had 
clung  to  it  before.  They  did  not  renounce ;  they  only  said  that 
they  had  renounced.  What  they  did  amounted  neither  to  a 
renunciation  of  their  previous  election  nor  the  specific  com- 
pensation. 

Their  whole  attitude  in  this  matter  does  not  commend  itself 
to  the  court.  If  they  had  concluded  to  renounce  their  specific 
compensation  upon  the  rendition  of  the  Supreme  Court  decision, 
assuming  that  they  had  a  right  to  do  so  then,  it  was  their  duty 
to  make  their  intention  known.  Their  dealing  in  this  par- 
ticular with  their  coexecutors,  and  with  the  persons  interested 
in  the  estate,  was  not  open  and  fair  and  above  board,  as  the  law 
requires  executors  to  act,  and  as  it  is  assumed  that  honorable 
men  will  act ;  they  were  resorting  to  stealth  and  cunning  to  carry 
their  point.  They  concealed  their  purpose  to  attempt  to  get  a 
large  amount  of  money  from  the  estate  in  excess  of  what  the 
testator  had  willed  them  to  have  for  their  services ;  and,  while 
harboring  such  a  purpose,  one  of  the  appellants  bargained  with 
his  coexecutors  for  extra  pay  for  his  services  as  bookkeeper. 
Had  his  associates  known  of  his  purpose  to  attempt  to  get  this 
large  sum  of  money  in  commissions  they  would  not,  it  may  be 
assumed,  have  agreed  to  the  fifteen  dollars  per  week  extra  com- 
pensation which  they  voted  him.  In  order  ^  to  get  this  extra 
pay  this  executor  stated  that  his  salary  under  the  will  was  too 
small,  but  even  at  that  time  his  purpose  to  demand  commissions 
instead  of  the  salary  had  been  fully  matured  in  his  mind.  Such 
maneuvers,  if  resorted  to  in  the  business  world,  would  breed 
distrust  and  drive  away  that  "  confidence ''  on  which  business 
men  so  much  rely  and  on  which  Mr.  Sandford  as  a  banker  relies. 

It  is  our  conclusion,  first,  that  these  appellants,  with  full 
knowledge  of  the  facts,  elected  to  accept  the  specific  compensa- 
tion given  to  them  by  the  will  of  the  testator;  second,  that  they 
attempted  to  renounce  this  election  but  failed ;  third,  that  they 
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ant  uhi  iiuUiU'A  Uf  thfc  commissions  allowed  to  executors  by  law, 
a/j/l  that  ih<;  ofiJy  reward  for  their  serrioes  which  thev  are  en- 
tit  U^i  Uf  \h  i\u*  »[K'^;ific  compensation  provided  in  the  will. 
'I  hi'  i\(*A'WA:  ftliouid  be  affirmed,  with  costs. 

All  concurn^d,  ex^^ept  Smith,  P.  J.,  dissenting  in  opinion,  in 
w\w\i  VVooowAKD,  J.,  concurred,  except  as  to  the  views  ex- 
[m*M¥4*(\  in  njf(*reiico  to  the  case  of  Matter  of  Arkenburgh  (38 
App.  Div,  473;. 

HMrrir,   1*.  J.   (dissenting):     An  irrevocable  election,  as  I 
mi<l  tlio  iinth()riti(»H,  implies  a  deliberate  selection  between  two 
knciwn  altcrnativca.      After  an  election  has  been  made  if  the 
iipparont  Hituation  is  materially  changed  that  election  may  be 
rnvdkrd,  if  HUch  revocation  works  no  harm  to  other  parties.     In 
ir»  (\vc.  *J(I*J  (iu>((')»  in  speaking  of  this  rule,  the  editor  says: 
**  K  iiovvlodgo  is  not  to  b(*  imputed  as  a  matter  of  legal  obligation, 
«H  (lu»  dootriuo  of  oltK'tion  is  not  properly  a  rule  of  positive  law, 
but  w  rulo  of  pnu'tico  in  equity.     '  In  order  that  a  person  who 
i«  p\il  to  his  ritvtiou  should  bt*  concluded  by  it,  two  things  are 
ntHM\Hs«r\\      Kii*st,  a  full  knowledge  of  the  nature  of  the  incon- 
^Hintout  rights,  and  of  the  nivi^ssity  of  electing  between  them. 
SiH^tuuK  au  intontiou  to  oKvt  manifested,  either  expressly,  or  by 
ttots  whioh  imply  choiiv  and  ai^Hjuiesoence/     Spread  v.  Morgan, 
n  U,  K.  (W.  ^i  larkV)  :>S8,  tU:>:  11  Eng.  Reprint,  1461,  per 
I  owl  (^UK\  Msv\>KiK**     In  Siory*s  Kquity  Jurisprudence  (VoL  2 
I  VM\\  od,  K  §  lOl^T"^  tho  author  says:    **  Before  any  presumption 
of  an  oUvtion  oau  ari^^\  it  iji  ntwi^^^ry  to  show  that  the  party 
gio;i\\»J  \^r  ^\>)uios\Mi\^>  was  tvxjnuriint  of  his  rights.     When  this 
\>  As\vr;a\tu\i  a'V.nna:i\vh\  it  nuv  bi^  tunher  necessarv  to  con- 
vo,or  \xho;V,or  ?V,o  jv^ny  in:on\u\i  an  c\v:iv*n:    ♦    ♦    ♦    whether 
^<^  \\<v.  r^>^^^^:^  tV^o  o:iu  r  |y  r^n^,s  at?^v>\i  by  his  claim  to  the  same 
M<\\^;,ov,s  AS  ",f  !ho  ^fcoTs  hixi  not  Kvn  |vr:Vr::it\i,  *>r  ;he  acqui- 
<^vvv,>v  V..<>5  ^v:  c\i>'<v, ;  *:ui.  >Bihe:htr  C^cr^f  iis  beei:  such  a 
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lapse  of  time  as  ought  to  preclude  the  court  from  entering  upon 
such  inquiries,  upon  its  general  doctrine  of  not  entertaining 
suits  upon  stale  demands,  or  after  long  delays."  In  section 
1098  the  author  further  says :  "  Questions  have  also  arisen  in 
Courts  of  Equity,  as  to  the  time  when,  and  the  circumstances 
under  which  an  election  may  be  required  to  be  made.  The 
general  rule  is  that  the  party  is  not  bound  to  make  any  election 
until  all  the  circumstances  are  known,  and  the  state,  and  condi- 
tion and  value  of  the  funds  are  clearly  ascertained ;  for,  until  so 
known  and  ascertained,  it  is  impossible  for  the  party  to  make  a 
discriminating  and  deliberate  choice,  such  as  ought  to  bind  him 
to  reason  and  justice.  If,  therefore,  he  should  make  a  choice  in 
ignorance  of  the  real  fitate  of  the  funds,  or  under  a  misconcep- 
tion of  the  extent  of  the  claims  on  the  fund  elected  by  him,  it 
will  not  be  conclusive  on  him."  Under  the  rule  of  law  as  thus 
stated,  the  decision  of  Mr.  Justice  Foote  (see  Nester  v.  Nester, 
68  Misc.  Rep.  207)  declaring  certain  of  the  trusts  in  the  will 
void,  presented  to  the  executors  a  new  state  of  facts,  which  gave 
to  them  the  right  to  revoke  their  election  theretofore  made,  and 
this  they  promptly  did.  Since  such  revocation  they  have  done 
nothing  inconsistent  with  their  expressed  intention  to  claim  the 
commissions  due  under  the-  law.  Their  taking  of  their  salary 
prior  thereto  has  in  no  way  aftected  the  interests  of  any  other 
party  to  the  contest.  No  action  has  been  taken  by  any  other 
person  connected  with  the  estate  upon  the  faith  of  their  having 
elected  to  take  the  salary  due  under  the  will.  It  is  contended 
that  under  the  will  the  executors  have  the  power  to  remove  one 
of  their  niunber  for  any  misconduct  in  the  execution  of  the 
duties  of  such  executor,  and  that  this  power  might  have  been 
exercised  had  the  other  executors  known  of  the  election  to  take 
the  commissions  provided  by  law.  But  such  conduct  is  clearly 
not  within  the  purview  of  the  will  ae  authorizing  their  removal 
as  executors.  It  is  further  claimed  that  one  of  the  executors 
was  given  a  salary  for  keeping  the  accounts,  which  would  not 
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have  been  given  to  him  had  it  been  known  that  he  had  elected 
to  take  the  commissions  provided  by  law.  But  the  duties  thus 
performed  were  not  executorial  duties.  They  had  the  dear 
right  to  hire  such  services,  and  the  money  paid  to  this  executor 
therefore  was  the  exact  sum  which  had  been  paid  to  the  party 
who  had  theretofore  kept  the  accounts. 

These  executors  have  apparently  been  denied  the  right  of 
election  for  two  reasons.  First,  because  from  the  beginning 
they  have  drawn  from  the  estate  monthly  the  amounts  named 
as  their  salaries  under  the  will;  and,  secondly,  because  they 
have  concealed  from  others  interested  in  the  estate  the  fact 
that  they  had  elected  to  take  the  commissions  allowed  by  law. 
The  receipt  of  the  salary  allowed  by  the  will  was  consistent  with 
the  fact  of  their  election  to  take  such  salary  prior  to  the  de 
cision  of  Mr.  Justice  Foote,  which  changed  the  situation  and 
rights  of  the  trustees  materially.  Thereafter  the  monthly 
allowance  was  taken  not  as  salary,  but  on  account  of  commis- 
sions, and  there  can  be  no  claim  that  they  ever  intended  by  such 
acts  to  waive  their  right  to  legal  commissions.  As  far  as  the 
trust  funds  were  concerned,  they  were  required  to  take  out  their 
commissions  before  handing  over  the  trust  income  to  the  bene- 
ficiaries. Otherwise  they  would  have  been  deemed  to  have 
waived  the  rights  to  such  commissions.  (Olcott  v.  Baldwin, 
190  N.  T.  99.)  The  fact  that  instead  of  reckoning  each  month 
upon  just  what  commissions  were  payable  upon  the  payments 
made  to  the  beneficiaries,  they  took  from  the  funds  the  amount 
provided  by  the  will,  prejudiced  no  one  and  may  be  fully  com- 
pensated, if  need  be,  by  charging  interest  upon  the  amounts 
improperly  taken  at  that  time.  Confessedly,  the  moneys  that 
have  been  drawn  from  the  estate  are  very  much  less  than  the 
commissions  allowed  by  law.  The  fact  that  these  trustees  con- 
cealed from  others  interested  in  the  estate  that  they  had  made 
their  election  to  take  the  commissions  allowed  by  law,  is  in  no 
sense  a  legal  fraud,  nor,  in  my  judgment,  are  these  executors 
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subject  to  the  criticism  in  the  prevailing  opinion  for  having 
committed  any  ethical  wrong.  They  were  working  harmoni- 
ously in  connection  with  the  other  executors  in  caring  for  the 
estate  which  had  been  intrusted  to  them.  They  well  knew  if 
others  interested  in  the  estate  became  aware  that  they  intended 
to  claim  their  legal  rights  that  there  would  be  hard  feeling  and 
friction  in  all  their  subsequent  business  relations.  There  was 
no  legal  requirement  that  they  should  give  personal  notice  to 
the  other  beneficiaries  of  their  election.  Their  concealment  of 
this  fact  could  work  no  harm  to  the  other  beneficiaries,  and 
at  most  it  was  a  question  of  ethics  rather  than  of  law  whether 
they  should  at  once  openly  have  proclaimed  their  intention,  or 
remained  silent  for  the  sake  of  harmony.  I  can  find  no  legal 
reason,  therefore,  for  denying  to  these  executors  and  trustees 
the  right  to  revoke  the  election  they  first  made  to  take  the  salary 
after  the  radical  change  in  the  situation  made  by  the  decision 
of  Mr.  Justice  Foote,  and  I  can  find  no  act  since  Such  revoca- 
tion which  would  forfeit  to  them  the  right  to  their  full  legal 
commissions. 

Were  this  question  res  nova,  I  should  concur  in  the  result 
reached  in  the  prevailing  opinion,  on  the  ground  that  under 
the  will  of  the  testator  these  trustees  were  entitled  to  no  greater 
compensation  than  that  allowed  thereunder.  The  decision  of 
the  Second  Department  in  Matter  of  Arkenburgh  (38  App. 
Div.  473),  though  made  by  an  able  court,  is  not  convincing. 
Under  that  decision  a  testator  may  deny  to  his  executors  any 
compensation,  and  if  they  act  they  can  receive  no  compensa- 
tion, because  they  have  been  denied  the  same  in  the  will.  If, 
however,  a  testator  provides  in  his  will  that  an  executor  may 
have  $100  for  his  services  and  no  more,  the  executor  may  elect 
to  take  the  full  commissions  allowed  by  law,  notwithstanding 
the  prohibition  in  the  will.  This,  to  my  mind,  presents  a  legal 
paradox  so  absurd  that  such  construction  should  not  be  per- 
mitted.    If  under  section  2730  of  the  Code  of  Civil  Procedure 
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(as  ain<L  bj  Laws  of  1905,  chap.  328),  which  is  now  section  2753 
of  the  Code  of  Civil  Procedure  (as  am<L  bv  Laws  of  1914, 
chap.  443 J,  the  right  to  the  election  is  given  to  the  executor, 
where  there  be  no  words  of  limitation  in  the  will,  the  section 
as  thus  construed  is  logical  and  perhaps  reasonable.  Where, 
however,  the  will  prescribes  a  definite  limit  to  the  compensation 
which  they  shall  receive,  that  limit  should,  in  my  judgment, 
govern  with  like  force  as  if  the  testator  has  required  the  exeecu- 
tors  to  act  without  compensation.  Xotwithstanding  these 
views,  it  is  perhaps  more  seemly  to  follow  the  decision  of  the 
Second  Department,  until  the  law  shall  be  otherwise  declared  by 
the  court  of  last  resort 

I,  therefore,  vote  for  a  reversal  of  the  decree  in  the  matter 
complained  of  by  the  appellants. 

WooDWABi),  J.,  concurred,  except  as  to  the  views  expressed 
in  reference  to  the  case  of  Matter  of  Arkenbuigh  (38  App. 
Div.  473). 

Decree  affirmed,  with  costs. 


NOTE   ON   COMPENSATION   OF   EXECUTORS   AND 

ADMINISTRATORS. 

At  comtnon  law  the  office  of  personal  representative  was  regarded  as 
honorary,  to  be  performed  without  remuneration.  (Manning  v.  Manning, 
1  Johns.  Ch.  527.) 

But  in  the  United  States  and  Canada  he  is  allowed  a  reasonable  com- 
pensation for  <*er\'ices.  (Matter  of  Prentice,  25  N.  Y.  App.  Div.  200;  Halsey 
V.  Van  Amringo,  6  Paige  12.) 

Executors  are  not  entitled  to  compensation  for  services  whioh  are  not 
properly  connected  with  the  settlement  of  the  estate  or  for  acts  done  for 
their  own  benefit.     (Miller  v.  Congdon,  14  Gray  Mass.  114.) 

Commissions  are  generally  payable  on  legacies  and  distributive  shares 
as  well  an  debts.       (See  Walton  v.  Gairdner,  HI  Ga.  343.) 

But  not  on  specific  legacies  and  property  delivered  in  kind  to  distribu- 
tees.    (Matter  of  Whipple,  81  App.  Div.  589;  In  re  Robinson,  37  Misc.  336.) 
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Except  where  aruoh  delivery  is  equivalent  to  a  payment  in  money.  (Matter 
of  Curti&s,  9  N.  Y.  App.  Div.  285;  Matter  of  Johnson,  57  N.  Y.  App.  Div. 
404.) 

The  com^penBation  is  governed  by  the  law  operative  at  the  time  of  the 
rendition  of  hi«  services,  not  by  the  law  in  force  at  the  time  of  his  appoint- 
ment or  the  settlement  of  his  accounts.  (Key  v.  Jones,  52  Ala.  238.  See 
Dakin  v.  Demming,  6  Paige  [N.  Y.]  95.) 

Where  an  administrator  collects  asdets  in  a  foreign  State  and  voluntarily 
brings  them  into  this  Stat«  his  compensation  is  regulated  by  the  laws  of 
this  State.     (Satterwhite  v.  Littlefield,  13  Sm.  &  M.  [Miss.]  302.) 

ComrmissionA  , should  be  allowed  on  any  and  all  property  of  deceased 
taken  into  possession  and  for  which  the  executor  or  administrator  accounts. 
(Betts  V.  Betts,  4  Abb.  N.  C.  317.) 

Where  a  large  portion  of  the  assets  of  an  estate  consists  of  various  kinds 
of  property  which  have  not  ibeen  converted  into  cash,  and  the  testator's 
intention  was  that  the  estate  was  to  be  managed  in  the  firdt  instance  by 
the  executors,  and  then  turned  over  to  themselves,  as  trustees,  for  their 
management  during  the  life  of  the  trust,  the  executors  are  entitled  to  full 
eonmrissions  upon  the  value  of  the  property  to  be  turned  over  to  them  as 
such  testamentary  trustees.     (Matter  of^reel,  5  MilU  Surr.  269.) 

Where  it  becomes  unnecessary  to  exercise  a  power  of  sale  by  executors 
of  their  testator's  real  estate,  the  personal  property  being  ample  to  pay  all 
bequests  and  an  annuity  to  testator's  widow  and  the  residuary  legatees 
and  devisees  give  written  notice  of  their  election  to  take  the  realty  free 
from  any  and  all  powers  of  sale  given  to  said  executor^,  they  are  not  en- 
titled to  commissions  on  the  unsold  realty  in  the  absence  of  an  actual  sale. 
(Matter  of  Ducan,  10  Mills  Surr.  463.) 

The  same  person  is  entitled  to  commissions  both  as  executor  and  trustee 
when,  apart  from  his  executorial  duty,  there  is  a  devise  to  him  of  the 
subject-matter  of  the  trust,  either  express  or  implied;  but  in  such  a  case 
he  is  not  entitled  to  commissions  as  executor  upon  moneys  received  for  the 
sale  of  real  estate  devised  to  the  trustees  and  never  sold  by  them  as  such. 
(Matter  of  Waterman,  6  Mills  Surr.  537.) 

In  order  to  hold  that  a  request  to  executor  is  in  com<pensation  for  services 
there  must  be  language  by  which  such  inference  ciln  be  inferred.  {In  re 
Kemochan,  104  N.  Y.  618.) 

The  executor  may  renounce  the  legacy  and  take  statutory  commissions 
by  a  written  renunciation.  (Matter  of  Arkenburgh,  39  N.  Y.  App.  Div. 
473.) 

A  testator  may  deprive  his  executor  of  all  compensation  if  he  so  ex- 
pressly provides  in  his  will.     (Matter  of  Gerard,  1  Dem.  Surr.  244.) 

But  a  will  should  not  be  so  construed  if  it  can  be  otherwise  construed 
with  equal  reason.     {In  re  Marshall,  67  How.  Pr.  519.) 

Where  executor  accepts  office  with  knowledge  that  the  will  fixes  his  com- 
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pensation  he  id  ordinarily  entitled  only  to  the  amount  fixed.  (Matter  of 
Arkenburgh,  38  N.  Y.  App.  Div.  473.) 

Executors  and  administrators  have  no  right  to  appropriate  assets  of 
the  estate  on  account  of  commissions  until  all  allowance  is  made  by  the 
court.  (Matter  of  Furnes^,  86  N.  Y.  App.  Div.  96,  etc.;  Meeker  v.  Oaw- 
ford,  6  Redf.  Surr.  450.) 

But  their  right  to  commisiaion  is  not  lost  by  failure  to  retain  funds, 
(Matter  of  Prentice,  25  N.  Y.  App.  Div.  209.) 

But  they  may  retain  a  Sufficient  fund  in  their  hands  to  cover  lawful 
commissions.     (Wheelwright  v.  Wheelwright,  2  Redf.  501.) 

The  executor's  compensation  has  a  preference  over  debts  and  legacies. 
(Williamson  v.  Wilkens,  14  Ga.  416.) 

Interest  is  chargeable  where  commissions  are  appropriated  in  advance. 
(Wheelwright  v.  Rhodes,  28  Hun,  57.) 

The  executor  having  presented  for  settlement  his  final  account  as  such, 
after  the  entry  of  the  decree  settling  the  same  he  will  no  longer  act  in  the 
capacity  of  executor  but  thereafter  as  trustee.  He  16,  therefore,  entitled 
now  to  full  commissions  as  executor,  and  the  amount  of  his  commissions  as 
trustee  will  be  determined  upon  his  settlement  in  that  capacity.  (Matter 
of  Rafferty,  5  Mills  Surr.  534.) 

Where  upon  the  annual  accounting  of  executors  and  trustees  the  surro- 
gate had  passed  upon  the  accounts,  and  had  published  a  decision  settling 
the  same  and  directing  the  entry  of  a  decree  theeron  and  thereafter  and 
before  the  signing  of  the  decree  one  of  the  executors  and  trustees  died  and 
it  appeared  that  the  deceased  excutor  and  trustee  had  during  his  lifetime 
performed  all  the  duties  of  his  administration  and  trust  except  the  mini6- 
terial  act  of  "  paying  out "  to  be  done  pursuant  to  the  decree,  his  estale 
will  be  allowed  a  full  one-half  of  one  per  cent,  commission  for  the  "  paying 
out**  directed  by  the  decree.     (Matter  of  Ziegler,  12  Surr.  104.) 

Upon  an  accounting  by  the  executors  of  a  deceased  executrix  they  are 
not  to  be  credited  with  commissions  upon  a  mortgage  taken  by  the  deceased 
executrix  upon  a  conveyance  by  her  of  real  estate  pursuant  to  a  judgnient 
for  the  specific  performance  of  a  contract  made  by  the  testator  in  his  life- 
time; w^here  she  neither  received  or  paid  out  any  of  the  moneys  secured 
by  the  mortgage  in  her  life  time  and  where  the  mortgage  was  not  takes 
by  anyone  from  her  in  place  of  cash,  nor  was  anyone  in  a  position  to 
elect  that  it  should  be  treated  as  money.  (In  the  Matter  of  Dill,  6  Mills 
Surr.  539.) 

The  costs  and  expenses  of  an  annual  accounting  by  a  testamentary  trus- 
tee should  be  borne  by  the  income  unless  they  have  been  incurred  in  the 
administration,  preservation  or  increase  of  the  principal.  (Matter  of  L  I. 
A  T.  Co.,  10  Mills  Surr.  64.) 

(Do;nmi»sions  are  payable  from  the  general  personal  estate  of  decedent 
(Westerfield  v.  WeSterfield,  1  Bradf.  Surr.  198.) 

Where  personal  estate  is  exhausted,  compensation  for  services  in  selling 
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land  for  payment  of  debts  and  paying  out  proceeds,  i6  a  cibarge  thereon. 
( Loftis  V.  Loftis,  94  Tenn.  232.  See  Matter  of  Man&field,  10  Misc.  [N.  Y.] 
296;  Myers  v.  Bolton,  157  N.  Y.  393.) 

One  who  takee  possession  of  the  estate  of  a  relative  in  time  of  war  when 
there  is  no  authority  competent  to  grant  letters  of  administration  will  be 
considered  as  a  trustee  acting  for  the  'best  and  will  ibe  allowed  commii^ioos 
on  his  accounts.      (Lloyd  v.  Cannon,  2  Desaus.  [S.  C]  232^) 

One  who  is  entitled  to  administer,  but  never  actually  does  so,  may  be 
entitled  to  commissions  as  against  one  who  does  administer  through  imh 
proper  conduct  in  obtaining  a  wrongful  appointment  and  failing  to  deliver 
the  estate  to  the  former.      (Pieral  v.  Debuys,  6  Mart.  [La.]  428.) 

Though  a  will  is  afterwards  found  invalid,  this  does  not  deprive  the 
executor  appointed  of  compensation  for  services  rendered  in  gpood  faith. 
(Cometock  v.  Hadlyme  Ecc.  Soc.,  8  Conn.  254;  Bradford  v.  Boudenot,  3 
Fed.  Gas.  No.  17G5,  3  Wash.  122.) 

Commissions  are  not  chargeable  on  legacies  imless  indirectly  by  way  of 
abatement  when  the  general  estate  is  not  sufficient  to  pay  them.  (Wester- 
field  V.  Westerfield,  1  Bradf.  Surr.  198.) 

And  where  realty  is  Sold  under  direction  of  the  will  or  decree  of  the 
court  by  the  personal  representative  he  is  entitled  to  commissions.  (Matter 
of  Prentice,  25  App.  Div.  209.) 

Where  business  of  decedent  is  carried  on  the  proper  compensation  is  a 
reasonable  allowance  for  time  and  labor  in  carrying  on  the  businese  in 
addition  to  l^al  commissions.     (Lent  v.  Howard,  89  N.  Y.  109.) 

Where  a  testator  directs  his  executor  to  keep  his  estate  invested  and 
divides  it  into  equal  shares,  one  of  which  he  gives  to  his  widow  to  be  paid 
to  her  within  two  years  after  her  death,  and  one  of  the  others  to  each  of 
his  three  sons  to  be  paid  to  them  in  annual  payments  after  each  ihas  reached 
the  age  of  twenty-one  years;  and  where  the  provision  for  the  widow  is  less 
than  she  would  receive  if  there  were  no  will  and  there  is  nothing  in  the 
will  im'porting  an  intention  on  the  part  of  the  testator  that  a  minor  son 
shall  be  dependent  upon  her  for  support  nor  any  provision  made  in  the  will 
for  his  support  until  be  attains  his  majority  and  the  payments  to  him  of 
hi9  -flffaare  in  the  estate  begin  under  the  termfi  of  the  will,  he  is  entitled  to 
hsLve  the  income  from  his  share  of  the  estate  paid  to  him  in  the  meantime. 
(Matter  of  Rafferty,  5  Mills  Surr.  534.) 

Where  a  testator  gives  all  the  property  pertaining  to  his  business,  part 
of  which  is  a  foundry,  in  trust  to  continue  the  business  but  to  stop  the 
same  when  the  trustee's  management  fails  to  produce  a  certain  profit  and 
all  the  residue  of  the  estate  is  given  to  the  trustees  to  collect  the  rents  and 
the  income  tdiereof  with  directions  to  pay  the  same  to  certain  designated 
beneficiaries,  the  si^bstituted  trustee,  upon  accounting,  is  under  no  obliga- 
tion  to  charge  himself  with  rent  of  the  foundry  and  pay  the  amount  so 
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charged  into  the  trust  of  the  residuum  of  the  estate  the  net  result  to  the 
beneficiaries  under  the  trust  remaining  unaffected  whichever  course  wu 
pursued.     (Matter  of  Froelech,  5  Mills  Surr.  338.) 

It  appearing  that  the  testator's  widow,  one  of  the  original  trustees,  in- 
stead of  taking  personal  control  and  management  of  the  business,  employed 
a  manager  at  a  large  salary  and  after  a  time  resigned  as  trustee,  and  with 
the  commission  of  ten  per  cent,  of  the  profits  of  the  business  which  hsd 
been  allowed  to  her  as  compensation,  formed  a  new  company  of  which  her 
second  husband  was  president,  who  started  a  business  in  opposition  to 
the  business  which  he  hfld  managed  for  her  wlien  she  was  trustee,  the 
substituted  trustee  is  not  dhargeable  with  the  loSs  of  business  during  his 
administration,  there  being  no  direct  proof  of  any  loss  occasioned  by  any 
lack  of  attention  on  his  part.      (Id.) 

Inasmuch  as  the  rent  of  the  foundry  was  not  a  running  expense  of  the 
business  as  contemplated  by  the  testator,  and  as  the  limitation  under  which 
the  business  was  to  be  conducted  has  not,  therefore,  been  reached,  the  busi- 
ness should  .be  continued  by  the  substituted  trustee.  (Matter  of  Froelich, 
5  Mills  Surr.  338.) 

Where  a  testatrix  provided  for  continuing  her  business,  an  arrangement 
between  her  executrix  and  executor  by  which  the  latter  should  continue  to 
manage  the  business  as  he  had  done  in  the  lifetime  of  the  testatrix  and  be 
paid  the  same  compensation  therefor,  under  whioh  arrangement  he  con- 
tinued to  manage  the  business  with  skill  and  to  the  advantage  of  the  estate, 
will  be  upheld.     (Matter  of  Kempf.,  6  Mills  Surr.  60.) 

An  executor  or  trustee  may  be  granted  an  allowance  for  counsel  fee  paid 
in  resisting  an  effort  to  remove  him  from  office  only  on  the  theory  that  the 
expenditure  was  made  in  due  course  of  administration  and  for  the  benefit 
of  the  estate;  that  he  was  successful  in  avoiding  removal  is  not  of  itself 
sufficient  to  justify  the  allowance.  (Matter  of  Titcomb,  10  Mills  Surr. 
373.) 

The  estate  cannot  be  charged  with  the  expenses  of  the  executor  in  the 
employment  of  counsel  to  oppose  a  motion  by  the  executrix  to  compel  him 
to  deliver  to  her  certain  personal  property  of  the  estate  then  in  his  hands 
upon  wthich  *he  claimed  commissions.     (Matter  of  Whitney,  10  Mills  Surr. 

111.) 

On  the  judicial  settlement  of  the  accounts  of  an  administratrix  she  may 
be  allowed  from  the  estate  the  amount  paid  to  countel  for  services  in  resistr 
ing  a  proceeding  to  revoke  her  letters  in  whioh  it  was  found  that  she  was 
the  lawful  widow  of  intestate  and  to  bave  been  at  all  times  rightfully  in 
office  as  administratrix.      (Matter  of  Higgins,  10  Mills  Surr.  370.) 

An  executor  cannot  be  allowed  for  counsel  feed  until  tbey  have  been 
adnally  paid.     (Matter  of  Woods,  6  Mille  Surr.  189.) 

Where  a  trustee  made  an  investment  in  the  bonds  of  an  industrial  cor- 
poration secured  by  the  usual  mortgage  to  a  trustee,  and  during  the  trial 
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of  a  proceeding  to  remove  him,  in  which  the  fact«  a6  to  such  investment 
were  shown  and  its  unlawfulnesa  asserted  the  trustee  eold  the  -bonds  with- 
out lote  and  reported  that  he  had  received  and  held  the  proceeds  in  place 
of  the  bonds,  the  services  of  counsel  in  the  proceeding  were  not  rendered 
for  the  benefit  of  the  estate  and  there  can  be  no  allowance  to  the  trustee 
for  counsel  fees,  nor  for  sums  paid  to  a  real  estate  expert  w(hose  services 
were  primarily  directed  to  the  defense  of  the  removal  proceedings  and  in  no 
way  required  for  any  general  need  of  the  estate.  (Matter  of  Titcomb,  10 
Mills  Surr.  373.) 

Paymients  to  attorneys  for  services  which  should  >have  been  performed  by 
the  executor  will  not  Ibe  allowed;  nor  will  a  bill  for  attorneys*  services  in 
an  unsuccessful  endeavor  to  remove  his  co-executor.      (Matter  of  Archer, 

5  Mills  Surr.  460.) 

An  executor  of  a  deceased  testamentary  trustee  is  not  entitled  to  con> 
missions  upon  the  trust  estate  in  the  hands  of  this  testator  at  the  time  of 
his  death,  nor  even  upon  sum%  of  nioney  which  have  since  been  collected  l^ 
him  for  rents  and  interest  on  mortgages  belonging  to  the  trust  estate. 
(Matter  of  Ingraham,  6  Mills  Surr.  490.) 

But  where  he  is  subjected  to  inconsistent  demands  by  two  successors  of 
the  original  trustee,  one  a  substituted  trustee  appointed  by  the  surrogate, 
and  the  other  an  agent  and  representative  of  the  Supreme  Court  to  fulfil 
the  same  trust,  he  will  not  be  required  to  turn  over  the  trust  estate  with- 
out compensation  for  his  services  and  the  proper  expenses  which  he  has 
incurred  in  the  payment  of  his  counsel.  (Matter  of  Ingraham,  6  Mills 
Surr.  496.) 

An  executor  is  chargeable  on  the  judicial  settlement  of  his  account  with 
rents  of  the  decedent's  real  estate  which  he  has  collected,  including  rents 
collected  from  real  estate  specifically  devised.  (Matter  of  Woods,  6  Mills 
Surr.  189.) 

Expenditures,  since  the  death  of  the  testator,  for  the  entertainment  of 
buyers  in  order  to  secure  their  good  will,  having  been  approved  in  all 
previous  accounts,  and  having  (been  continued  by  the  substituted  trustee 
and  it  not  appearing  that  the  amounts  therefor  were  improper  or  incorrect, 
he  «hould  not  be  Charged  therewith  though  unaccompanied  by  vouchers  as 
it  will  be  assumed  that  the  testator,  who  had  adopted  such  practice,  in 
directing  his  trustees  to  carry  on  the  business,  contemplate  the  necessity 
of  their  doing  the  same  in  order  that  the  business  might  be  managed  with 
the  same  degree  of  profit  attained  during  his  lifetime.     (Matter  of  Froelich, 

6  Mills  Surr.  S38.) 

Where  the  expenditure  for  permanent  improvements  made  to  an  estate 
is  made  for  the  ibest  interests  of  the  remaindermen  as  well  as  the  life 
tenant  and  does  not  contravene  tihe  terms  of  the  will,  the  cost  should  he 
paid  out  of  the  corpus  of  the  estate  or  apportioned  between  the  life  tenant 
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and  the  remaindermen  according  to  the  bene&i  accroing  to  eacSi.  (Matter 
of  Whitney,  10  MilU  Surr.  111.) 

On  the  removal  of  a  testamentary  trustee  because  incompetent  and  other- 
wise unfit  for  the  due  execution  of  the  trust  and  because  it  had  been  im^ 
provident  in  the  management  of  the  estate  where  the  trust  remained  to  be 
executed  by  a  new  trustee,  commissions  should  not  be  allow^ed  to  the  trustee 
removed.     (In  the  Matter  of  Williamaburgh  Trust  Co.,  6  Mills  Surr.  541.) 

Where  an  administrator  has  rendered  services,  the  validity  of  his  appointr 
ment  cannot  be  questioned  on  the  accounting,  and  he.  is  entitled  to  expenses 
and  commissions.     (Carroll  v.  Hughes,  3  Redf.  Surr.  337.) 

An  executor  will  not  be  allowed  extra  compensation  for  his  services  in 
serving  citations  in  ttie  proceeding  for  the  probate  of  the  will;  and  where, 
being  a  lawyer,  he  attends  to  all  the  business  of  conducting  such  proceeding 
an  allowance  will  not  be  made  to  his  brother-in-law,  also  a  lawyer,  for 
such  services  where  the  later  went  to  the  surrogate's  office  at  the  executor's 
request  and  ''  simply  stayed  until  it  was  over,"  the  executor  thinking  there 
might  be  come  opposition;  and  where  in  the  defense  of  a  small  claim  the 
executor  incurred  unnecessary  and  unreasonable  expense,  'his  allowance 
therefor  will  be  limited  to  the  amount  of  taxable  costs  and  disbursements. 
(Matter  of  Wick,  6  Mills  Surr.  72.) 

A  representative  is  not  entitled  to  commission  for  collecting  a  debt  due 
by  himfeelf  to  the  estate.     {In  re  Hoffer,  166  Pa.  St.  473.) 

But  is  entitled  on  one  due  him  from  the  estate.  (Matter  of  Mount,  2 
Redf.  Surr.  406.) 

An  executor  cannot  be  paid  out  of  the  estate  for  his  personal  labor  and 
services  in  repairing  and  painting  the  real  estate  of  the  decedent.  (6  Mills 
Surr.  189.) 

A  claim  by  an  executor  for  services  as  undertaker  in  burying  the  hus- 
band of  the  testatrix  eight  years  before  her  death  is  barred  by  the  statute 
of  limitations  and  a  payment  of  $400,  on  account  of  the  claim,  which  is 
not  shown  to  .have  been  made  within  six  years  before  her  death  does  not 
avail  to  take  the  claim  out  of  the  statute.  (Matter  of  Pummer,  5  Mills 
Surr.  298.) 

An  executor  should  not  be  allowed  $329.50  for  the  funeral  expenses  of 
his  testatrix  Whose  whole  estate  did  not  exceed  $500.  In  such  a  case  $150 
is  a  reasonable  allowance;  if  the  executor  desires  greater  ostentation  and 
display  than  the  estate  can  reasonably  afford,  he  should  pay  for  it  ihimself. 
(Matter  of  Primmer,  5  Mills  Surr.  298.) 

An  executor  is  not  entitled  to  be  allowed  for  interest  on  the  bill  of  the 
undertaker,  forming  part  of  the  funeral  expenses  of  the  decedent,  when  he 
has  received  moneys  and  paid  them  out  for  other  debts  of  the  estate  and 
legacies.     (6  Mills  Surr.  189.) 

A  husband,  though  insolvent,  who  is  appointed  administrator  of  his  wife's 
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estate,  is  entitled  to  compenfiation.  (Moulton  v.  Smith,  16  R.  I.  126; 
Reed's  Estate,  4  Phila.  [Pa.]  375.) 

Where  ineome  on  trust  fund  is  to  be  disbursed  to  the  use  and  benefit  of  a 
person  for  life,  the  ropresentatiye  is  entitled  to  commissions  upon  suoh 
income.     (Foote  ▼.  Bruggerhof,  66  Hun,  406.) 

No  commissions  on  sums  surcharged  for  neglect  or  misconduct.  (Gilson's 
Estate,  18  Kkly.  Notes   [Pa.]   570.) 

Where  an  executor  under  a  will  has  been  awarded  exce^ive  commissions 
and  allowances  on  each  of  his  annual  accountings,  and  has  rendered  his 
final  account  and  been  discharged,  he  is  not  guilty  of  "  constructive  fraud," 
and  a  suit  in  equity  to  recover  such  excessive  allowances  brought  after  ten 
years  have  elapsed,  is  barred  by  the  statute  of  limitations.  (Matter  of 
Spaecholz  v.  Sheldon,  11  Mills  Surr.  453.) 


In  the  Matter  of  the  Application  for  Letters  of  Temporary 
Administration  on  the  Goods,  Chattels  and  Credits  of  Marie 

* 

Hill,  Deceased. 

Equitable  Trust  Company  of  New  York,  as  Committee  of 
the  Estate  of  Alphonse  J.  Stephani,  a  Life  Convict,  Appel- 
lant; Thomas  M.  Healy,  as  Temporary  Administrator,  etc., 
of  Marie  Hill,  Deceased,  Kespondent. 

(Supreme  Court ,  Appellate  Divisian,  First  Department,  Feb.   19,   1915.) 

EXEOUTOBfi    AND   AdMINISTBATQBS — REMOVAL   OF   AdMINISTKATOB — REFUSAL 

TO  Pbobecute  Aotion — When  No  Violation  of  Obdeb  of  Subbooate — 
Pbactiob — ^Joindeb  op  Pboceeding  to  Appoint  Admintstbatob  with 
Pboceedinos  fob  Removal. 

A  temporary  administratrix  ahould  not  be  removed  from>  ofifice  on  the 
ground  that  «he  has  wilfully  refused  or  neglected  without  good  cause  to 
obey  a  lawful  direction  of  the  surrogate  contained  in  an  order  or  decree, 
or  to  obey  a  provision  of  the  law  relating  to  the  discharge  of  a  duty, 
contrary  to  subdivision  3  of  section  2669  of  the  Code  of  Civil  Procedure, 
where  it  appears  that  she  did  not  disobey  any  order  or  decree  of  the 
surrogate,  but  merely  refused  to  prosecute,  as  administratrix,  an  appeal 
in  an  action  in  which  her  intestate  had  been  defeated,  where  it  is  shown 
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that  although  the  intestate  had  creditors  fthe  left  a  considerable  estate  in 
a  foreign  country  of  which  an  executor  haa  been  duly  appointed. 

It  ift  irr^^ular  to  engraft  upon  a  proceeding  to  appoint  an  adminie- 
trator  an  entirely  separate  proceeding  to  remove  her. 

Appeat.  by  Equitable  Trust  Company  of  Xew  York,  as  com- 
mittee, etc.,  from  an  order  of  the  Surrogate's  Court  of  the 
county  of  Xew  York,  bearing  date  the  17th  day  of  December, 
1914,  removing  Maria  J.  M.  Lawrence  as  temporary  adminis- 
tratrix, etc.,  of  Marie  Hill,  deceased,  and  also  from  an  order 
bearing  date  the  15th  day  of  January,  1915,  resettling  and 
amending  the  prior  order  nunc  pro  tunc. 

Carl  A.  Hansmann  of  counsel  (Rounds,  Schurman  &  Dwight, 
attorneys),  for  the  appellant. 

\ 

a 

Isham  Henderson  of  counsel  (Moses,  Morris  &  Henderson, 
attorneys),  for  the  respondent. 

Clabke,  J. —  In  1913  Mrs.  Marie  Hill,  a  childless  widow, 
residing  in  Dresden,  Germany,  commenced  an  action  against 
the  Guaranty  Trust  Company  and  J.  Lynch  Pendergast,  as 
trustees  under  the  last  will  and  testament  of  Josephine  Stephani, 
deceased,  Alphonse  J.  Stephani  and  the  Equitable  Trust  Com- 
pany of  K'ew  York,  as  committee  of  the  estate  of  Alphonse  J. 
Stephani,  to  construe  the  will  of  Josephine  Stephani  and  to  have 
declared  unlawful  a  certain  accumulation  of  income  thereunder 
in  the  hands  of  said  trustees  arising  under  the  trust  created  by 
said  will,  of  which  trust  Alphonse  J.  Stephani  was  the  bene- 
ficiary for  life  with  remainder  "  to  my  said  sister  Marie  Hill 
absolutely  and  forever,  or  in  case  she  be  then  dead,  to  her  chil- 
dren, share  and  share  alike,"  upon  the  theory  that  said  accumu- 
lation was  unlawful,  and  was,  under  the  statute,  the  property 
of  Marie  Hill,  as  the  person  presumptively  entitled  to  the  next 
eventual  estate. 
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That  action  was  tried  at  Special  Term,  and  resulted  in  a 
judgment  in  favor  of  the  plaintiff.  An  appeal  was  taken  by 
the  Equitable  Trust  Company,  as  committee  of  the  estate  of 
Alphonse  J.  Stephani,  a  life  convict,  and  as  his  guardian  ad 
litem.  This  court  unanimously  reversed  the  judgment,  and 
directed  the  complaint  to  be  dismissed.  (Hill  v.  Guaranty 
Trust  Co.,  163  App.  Div.  374.)  Judgment  of  reversal  was 
entered  August  19,  1914. 

Mrs.  Hill  died  in  Dresden  on  August  23,  1914.      Without 
knowledge  of  her  death  her  attorneys  filed  notice  of  appeal  to 
the  Court  of  Appeals  on  September  3,  1914.     On  October  14, 
1914,  Mrs.  Hill's  former  attorneys  in  said  action,  alleging  that 
they  were  persons  interested  in  her  estate,  and  were  creditors 
thereof  by  reason  of  certain  disbursements  made  by  them  as 
her  attorneys  in  said  action,  filed  a  petition  in  the  Surrogate's 
Court  for  the  appointment  of  a  temporary  administrator  of  her 
goods,  chattels  and  credits,  and  for  the  issuance  of  citation  to 
the  next  of  kin,  including  the  Equitable  Trust  Company,  as 
conunittee  of  the  estate  of  Alphonse  J.  Stephani.     The  petition 
set  forth  that  the  only  property  of  any  kind  left  by  deceased 
within  the  State  of  New  York  was  the  said  cause  of  action 
pending  in  the  Supreme  Court.      On  November  19,  1914,  an 
order  was  made  granting  temporary  administration  to  Mrs. 
Maria  J.  M.  Lawrence,  a  niece  6i  Mrs.  Hill.     Mrs.  Lawrence, 
her  sister,  Mrs.   Sophie  E.   M.   Leith,   and  the  life  convict, 
Alphonse  J.  Stephani,  are  the  sole  next  of  kin  of  Mrs.  Hill. 
The  order  of  the  surrogate  provided  that  the  letters  of  tem- 
porary administration  should  be  limited  to  the  prosecution  of 
said  cause  of  action.     Mrs.  Lawrence  subsequently  declined  to 
verify  papers  presented  by  the  former  attorneys  of  Mrs.  Hill 
necessary  to  procure  her  substitution  as  party  plaintiff  in  said 
suit  in  the  Supreme  Court,  and  declined,  after  consultation 
with  her  sister,  to  authorize  the  taking  of  an  appeal  to  the  Court 
of  Appeals  therein  because  "  she  considers  the  claim  that  was 
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Bet  up  on  behalf  of  Marie  Hill  in  said  suit,  to  the  accumulated 
income  of  the  trust  created  for  the  benefit  of  Alphonse  J.  Ste- 
phanie as  most  unjust  and  contrary  to  the  wishes  and  inten- 
tions of  the  testatrix,  Josephine  Stephani,  and  that  deponent's 
sister,  Mrs.  Sophie  E.  M.  Leith,  agrees  with  her,  that  they 
both  feel  that  the  institution  of  said  suit  was  a  grave  mistake 
and  a  wrong  against  Alphonse  J.  Stephani,  and  thej  are  op- 
posed to  the  further  prosecution  thereof,  and  that  they,  together 
with  said  Alphonse  J.  Stephani,  are  the  sole  next  of  kin  of 
said  Marie  Hill,  deceased."  She  also  says  that  Mrs.  Hill  left 
a  last  will  and  testament  of  which  Heinrich  Jucho,  a  notary 
public  of  Xo.  12  Neue  Mainzer  Strasse,  Frankfort  a/M.,  Ge^ 
many,  is  the  executor,  and  that  further  prosecution  of  said  suit 
is  not  necessary  for  the  protection  of  creditors  of  the  estate  of 
Mrs.  Hill,  as  she  left  an  ample  estate  in  Germany,  valued  at 
from  $50,000  to  $100,000. 

The  petitioners  thereupon,  in  the  same  proceedings  in  the 
Surrogate's  Court  in  which  Mrs.  Lawrence  had  been  appointed 
temporary  administratrix,  made  a  motion  for  an  order  to  show 
cause  why  she  should  not  be  removed.  Said  motion  was 
granted.  She  was  removed,  and  Thomas  M.  Healy  was  ap- 
pointed as  such  temporary  administrator,  his  powers  being  also 
limited  to  the  prosecution  of  the  appeal  from  the  judgment 
referred  to. 

From  this  order  the  Equitable  Trust  Company,  as  committee 
of  the  estate  of  Alphonse  J.  Stephani,  appeals. 

Section  2569  of  the  Code  of  Civil  Procedure*  provides 
grounds  upon  which  an  administrator  may  be  removed.  The 
only  ground  therein  provided  which  by  any  possibility  would 
apply  is  subdivision  3,  "  Where  he  has  wilfully  refused,  or, 
without  good  cause,  neglected,  to  obey  any  lawful  direction  of 


See  Laws  of  1914,  chap.  443.— [Rep. 
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the  surrogate  contained  in  a  decree  or  order,  or  any  provision 
of  law  relating  to  the  discharge  of  his  duty." 

Mrs.  Lawrence  did  not  disobey  any  direction  of  the  surro- 
gate contained  in  the  decree  or  order  because  none  such  was 
made,  nor  has  it  been  found  as  a  fact  that  she  has  wilfully 
or  without  good  cause  refused  or  neglected  to  be  substituted 
as  plaintiff  in  the  action  in  the  Supreme  Court,  and  to  take  an 
appeal  to  the  Court  of  Appeals  if  it  is  to  be  inferred  that  she 
was  appointed  administratrix  for  that  purpose.  On  the  con- 
trary, she  has  shown  that  Mrs.  Hill  died  .testate,  leaving  a 
considerable  estate  and  a  duly  appointed  executor,  and  that  all 
of  the  next  of  kin  are  satisfied  with  the  decision  of  the  Appel- 
late Division  and  do  not  desire  an  appeal  to  the  Court  of  Ap- 
peals. I  do  not  understand  that  it  is  the  duty  of  an  adminis- 
trator to  exhaust  all  possible  remedies  and  to  take  all  possible 
appeals,  nor  do  I  understand  that  counsel  may  be  forced  upon 
an  administrator,  but  that  he  has  some  discretion  in  the  exer- 
cise of  his  duties. 

We  think  it  was  irregular  to  engraft  upon  a  proceeding  to 
appoint  an  administrator  an  entirely  separate  proceeding  to 
remove  her,  and  that  the  order  appealed  from  should  be  reversed, 
with  ten  dollars  costs  to  the  appellant. 

Ingraham,  p.  J.,  McLaughlin,  Laughlin  and  Scott,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements  to 
appellant.     Order  to  be  settled  on  notice. 
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AhMZ  \J,  FLATJhSBVtuij  Ke^pondcii:,  r.  Alice  Hai.i.  BuGes, 
a^  Ex^rrjTiXy  evr..  <^/f  AjfOELL?fE  P.  Haix.  Deceased, 
Apepllant* 

iMuprtw^  Court,  AppeiUiU  Dirinom,  Third  Depmrimt^mt,  Mmrek  3.   1915.) 
DEcnMt57'ii     Eatatb—Actio.x    Urox    QuA^nrif    Mnnr    fob    SaencKS 

Re^DBHED   TiKTATBIX — ^A4»EBiaE5T   BEIWULJI    PlACmTF  Aini  TESTAIBIX 

In  ao  action  to  recover  upon  a  quamtum  meruit  for  services  rendered 
the  defendant'*  te«itatrn,  it  appeared  that  while  the  plaintiff  was  in  the 
employ  of  the  defendant >  testatrix,  the  following  agreement  was  signed 
in  the  pre»eDce  of  a  witness  and  delivered  to  her :  ^  I  hereby  agree  from 
this  date  to  pay  to  Addie  D.  Plattenbarg  for  the  care  of  myself  and 
bouiM;  and  nervicai  as  heretofore,  the  sum  of  six  dollars  per  wedc,  k  if 
»lie  »hall  remain  with  me  daring  my  lifetime  to  provide  for  a  generous 
iium  to  be  paid  to  her  at  my  decease  with  the  distribution  of  my  estate  & 
it  in  tifp'ped  furth(;r  that  »he  shall  be  subject  to  the  dictation  and  direc- 
tion of  only  myiielf/'  The  plaintiff  remained  with  the  defendant's  testa- 
trix for  between  seven  and  eight  years,  and  until  her  deatb.  She  claims 
that  her  services  were  worth  twenty-one  dollars  per  week  for  the  full 
time,  upon  which  she  credited  six  dollars  per  week  paid  and  three  hun- 
dred dollars  received  under  the  will,  and  asks  a  judgment  for  the  balance. 

Heldf  that  while  the  promise  to  pay  a  "  generous  sum  "  is  too  indefinite 
to  bo  flp(*cu]ated  upon  by  a  jury,  nevertheless  there  moist  be  implied 
within  that  promise  a  definite  agreement  to  pay  the  fair  value  of  such 
flcrvicf'ff,  which  may  be  ascertained,  and  if  they  exceed  the  moneys  re- 
ceived by  the  plaintiff  she  may  recover  therefor. 

Ai»PKAL  by  the  defendant,  Alice  Hall  Briggs,  as  executrix, 
etc.,  from  an  order  of  the  Supreme  Court,  made  at  the  Essex 
Hpocial  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  Saratoga  on  the  18th  day  of  November,  1914,  overruling  a 
demurrer  to  the  complaint. 

Ilcnning  &  Eddy  (Edward  D.  Eddy  of  counsel),  for  the 
app(»llant. 
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Edward  T.  Brackett  (Harold  H,  Corbin  of  counsel),  for  the 
respondent. 

Smith,  P.  J. —  The  action  is  to  recover  upon  a  qiuintum 
meruit  for  services  rendered  the  defendant's  testatrix.  Upon 
September  21,  1907,  plaintiff  was  in  the  employ  of  the  defend- 
ant's testatrix.  Upon  that  day  the  defendant's  testatrix  signed 
and  delivered  to  plaintiff  a  paper,  of  which  the  following  is  a 
copy: 

"  The  New  Columbian. 

"  E.  C.  QuiNLAX,  Prop.  C)pp.  Convention  Hall. 

"  Agreement. 

"  Saeatoga  Springs,  N.  Y.,  Sept.  21,  1907. 

"  I  hereby  agree  from  this  date  to  pay  to  Addie  D.  Platten- 
burg  for  the  care  of  myself  and  house  and  services  as  hereto- 
fore, the  sum  of  six  dollars  per  week  &  if  she  shall  remain 
with  me  during  my  lifetime  to  provide  for  a  generous  sum  to 
be  paid  to  her  at  my  decease  with  the  distribution  of  my  estate 
&  it  is  agreed  further  that  she  shall  be  subject  to  the  dicta- 
tion and  direction  of  only  myself. 

"  MKS.  A.  P.  HALL." 

(Endorsement.) 

"  I  hereby  certify  that  I  was  present  and  saw  Mrs.  A.  P. 
Hall  sign  within  paper. 

"  Sept.  27,  1907.  G.  F.  COMSTOCK." 

The  plaintiff  remained  with  the  defendant's  testatrix  for 
between  seven  and  eight  years  and  until  her  death.  She  was 
given  a  legacy  of  $300  by  the  will.  Her  complaint  alleges  that 
her  services  were  worth  $21  per  week  for  the  full  time,  upon 
which  she  credits  $6  a  week  paid,  and  $300  received  under  the 
l^acy,  and  she  demands  judgment  for  the  balance. 
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The  main  question  arises  upon  the  construction  of  this  paper. 
The  plaintiff  contends  that  it  contains  a  promise  to  pay  her  a 
generous  simi  for  service  to  be  rendered  in  the  care  of  the 
promisor  and  of  her  household  for  the  rest  of  her  life.  The 
defendant's  contention  is  that  there  is  here  an  agreement  only 
to  pay  the  sum  of  six  dollars  per  week  for  services,  and  that 
the  promise  of  a  generous  sum  at  death  is  the  promise  of  a 
gratuity,  which  is  unenforcible.  While  the  promise  to  pay  a 
generous  sum  may  be  indefinite,  nevertheless  there  must  be 
implied  within  that  promise  a  definite  agreement  to  pay  the 
fair  value  of  such  services,  should  such  value  exceed  the  sum 
of  six  dollars  per  week.  We  cannot  agree  with  the  Special 
Term  that  it  is  for  the  jury  to  say  what  is  a  generous  sum. 
That  term  is  too  indefinite  to  be  speculated  upon  by  a  jury. 
Under  the  implied  promise  to  pay  a  just  compensation,  how- 
ever, the  fair  value  of  the  services  may  be  ascertained,  and  if 
they  exceed  the  moneys  that  have  been  paid,  including  the 
legacy  received,  plaintiff  would  seem  to  be  entitled  to  recover 
therefor.  The  order  should,  therefore,  be  affirmed,  with  ten 
dollars  costs  and  disbursements,  with  usual  leave  to  the  defend- 
ant to  withdraw  the  demurrer  and  answer  upon  payment  of 
costs  at  Special  Term  and  of  this  court. 

All  concurred;  Kellogg  and  Howard,  JJ.,  in  result. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements, 
with  usual  leave  to  defendant  to  withdraw  demurrer  and 
answer  upon  payment  of  costs  at  Special  Term  and  in  this 
court. 
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Sarah  S.  Primmer  and  Others,  Appellants,  v.  Clara  E. 
Primmer,  Individually  and  as  Executrix,  etc.,  of  John  D. 
Primmer,  Deceased,  Bespondent. 

{Supreme  Court,  Appellate  Division,  Third  Department,  March  3,  1915.) 

Wnx — Execution — Inst&ument  Must  be  Read  to  Bund  Testat(» — 
Statutory  Action  to  Test  Validity  of  Pbobate — Evidence — ^Burden 
OP  Pboof. 

On  a  proceeding  to  probate  a  will  the  proponent  must  satisfy  the  surro- 
gate that  it  was  executed  with  all  the  formalities  required  by  law  and, 
if  the  testator  wad  blind,  Ihe  must  show  that  he  was  made  aware  of  the 
full  contents  of  the  paper  he  was  executing.  This  rule,  however,  refers 
to  the  probate  of  a  will  by  the  surrogate. 

Where  an  action  is  brought  under  section  2653a  of  the  Code  of  Civil 
Procedure  to  test  the  validity  of  such  probate,  the  decree  of  the  surro- 
gate admitting  the  will  to  prdbate  is  declared  by  the  statute  to  be  prima 
facie  evidence  of  due  execution  and  of  the  validity  of  the  will.  Hence,  the 
burden  is  shifted  to  the  plaintiff  in  such  action  to  show  lack  of  due 
execution  and  validity,  and  where  he  claimed  that  the  testator  was  blind 
and  that  the  instrument  was  not  read  to  him,  he  is  under  the  .burden 
of  showing  such  factd.  The  proponent-defendant  is  not  under  ihe  burden 
of  showing  that  the  will  was  in  fact  read  over  to  the  testator. 

Appeal  by  the  plaintiflFs,  Sarah  S.  Primmer  and  others,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  Otsego  on  the 
15th  day  of  June,  1914,  upon  the  verdict  of  a  jury,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  20th  day  of 
June,  1914,  denying  the  plaintiffs'  motion  for  a  new  trial  made 
upon  the  minutes. 

Pierce  H.  Kussell,  for  the  appellants. 

* 

Gibbs,  Holmes,  Waterman  &  Holmes  (Clarence  E.  Holmes 
of  counsel),  for  the  respondent. 
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Woodward,  J. —  John  D.  Primmer  died  at  the  city  of  One- 
onta  in  March,  1912,  leaving  a  last  will  and  testatment.  The 
will  was  dated  July  19,  1899,  and  subsequently  and  on  the  17th 
day  of  March,  1911,  nearly  one  year  before  his  death,  the  de- 
cedent made  and  executed  a  codicil  to  such  last  will  and  testa- 
ment. Both  of  these  papers  were  duly  probated  by  the  surro- 
gate of  Otsego  county,  and  this  action  was  brought  under  the 
provisions  of  section  2653a  of  the  Code  of  Civil  Procedure  to 
test  the  validity  of  such  probate.  The  case  was  tried  and  sub- 
mitted to  the  jury  upon  the  single  question  of  the  testamentary 
capacity  of  the  decedent  at  the  time  of  executing  the  codicil  to 
the  will,  the  learned  court  having  held  that  there  was  no  evi- 
dence to  support  the  allegations  of  undue  influence,  fraud,  etc., 
alleged  in  the  complaint.  The  jury  found  in  favor  of  the 
defendant,  sustaining  the  codicil,  and  appeal  comes  to  this 
court. 

There  can  be  no  question  that  there  was  evidence  to  support 
the  contention  of  the  defendant.  The  change  made  in  the  will 
was  not  an  unnatural  one ;  it  merely  changed,  so  far  as  the  effect 
of  the  will  is  concerned,  the  disposition  of  a  single  piece  of  real 
estate,  which  was  given  in  fee  to  testator's  daughter,  who  lived 
at  home  with  him,  in  the  place  of  a  life  use  as  fixed  in  the 
original  will.  This  daughter  had  remained  unmarried  and 
attended  to  the  household  duties  of  the  father,  and  it  is  entirely 
natural  and  proper  that  he  should,  after  years  of  such  service, 
conclude  that  she  was  entitled  to  the  fee  rather  than  to  a  mere 
life  use,  and  especially  so  as  there  appears  no  good  reason  why 
the  other  children  should  be  preferred.  There  was  some  evi- 
dence that  the  testator,  who  was  eighty-two  years  of  age  at  the 
time  of  making  the  codicil,  was  then  in  the  early  stages  of  senile 
dementia,  but  there  was  likewise  evidence  fairly  tending  to 
show  that  he  fully  comprehended  what  he  was  doing,  and  the 
verdict  of  the  jury  ought  not  to  be  disturbed  in  the  absence  of 
error  in  the  conduct  of  the  case. 
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The  only  question  necessary  to  consider  is  the  charge  of  the 
court,  it  being  urged  on  the  part  of  the  plaintiffs  that  there 
was  error  in  refusing  to  charge  the  plaintiffs'  request  as  to  the 
burden  of  proof.  The  court  had  charged  the  jury  that  there 
was  but  one  issue  to  be  determined  and  that  was  the  testa- 
mentary capacity  of  the  testator  on  the  I7th  day  of  March,  1911. 
No  exception  was  taken  to  the  charge  as  made;  there  was  no 
su^estion  that  there  was  any  other  issue  to  be  submitted, 
except  that  counsel  for  plaintiffs,  after  the  close  of  the  charge, 
asked  the  court  to  charge  "  that  if  the  jury  believe  John  D. 
Primmer  could  not  see  to  read  on  the  17th  of  March,  at  the 
time  of  the  execution  of  the  alleged  codicil,  that  it  was  incum- 
bent upon  the  proponents  or  defendants  in  this  case  to  show 
that  the  paper  was  read  over  or  was  made  known  to  him  be- 
fore he  executed  it."  The  court  asked  if  there  was  any  evi- 
dence tending  fo  show  that  he  could  not  read,  and  counsel  re- 
sponded that  there  was  evidence  that  he  could  not  see,  and 
the  court  responded,  "  If  there  is  such  evidence  I  will  charge 
that."  Counsel  then  continued  and  requested  the  court  to 
charge  "  that  there  is  no  evidence  in  the  case  to  show  that  this 
was  done,  and  that  as  matter  of  law  if  they  believe  it  was  not 
done,  then  the  codicil  cannot  be  sustained."  The  court  said: 
"  There  is  no  evidence  in  the  case  to  show  it  was  not  done," 
and  counsel  responded :  "  Yes,  sir ;  if  they  believe  he  could 
not  see  and  the  contents  of  the  will  was  not  made  known  to 
him  at  the  time  of  the  execution,  then  as  matter  of  law  the 
codicil  cannot  be  sustained."  The  court  admitted  that  this  was 
true  as  an  abstract  proposition,  but  added,  "  there  is  no  evidence 
in  the  case  tending  to  show  that  it  was  not  done.  I  think  the 
presumption  is  that  [it]  was  done  by  the  attorney  who  drew  it." 
"No  exception  was  taken  at  this  point,  and  counsed  continued: 
^^Also  to  charge  that  it  was  incumbent  upon  the  proponents  to 
show  that  the  testator  knew  what  the  paper  was  he  was  sign- 
ing and  what  it  contained."    The  court  responded  that  if  "  he 
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was  blind  it  would  have  to  be  read  to  him;  that  is  the  rule. 
You  are  right  about  the  rule,  but  there  is  no  evidence  in  the 
case  showing  or  tending  to  show  it  was  not  done."  No  excep- 
tion was  taken  here,  and  counsel  continued :  "  To  charge  that 
the  burden  was  upon  the  other  side  to  do  that ;  they  seek  to 
sustain  the  will."  The  court  responded :  "  No,  the  burden  is 
upon  you  to  show  it  was  not  done,"  and  to  this  the  plaintiffs 
took  an  exception. 

The  plaintiffs  had  acquiesced  in  the  charge  of  the  court 
limiting  the  submission  to  the  testamentary  capacity  of  the 
testator,  and  this  exception  relates  wholly  to  a  detail  in  the 
execution  of  the  will,  going  to  the  question  of  fraud  in  its 
inception.  Whether  it  is  important  to  consider  the  question 
of  the  burden  of  proof  as  to  an  issue  not  submitted  to  the 
jury,  it  may  not  be  worth'  while  to  determine  now.  There  can 
be  no  doubt  that  the  proponent  of  a  will  must  satisfy  the 
surrogate,  as  a  condition  of  probate,  that  the  same  was  exe- 
cuted with  all  the  formalities  required  by  law,  and  that  if 
the  testator  was  blind,  it  would  be  necessary  to  show  that  he 
was  made  aware  of  the  full  contents  of  the  paper  which 
he  was  executing,  but  these  rules  relate  to  the  probate  of  the 
will  by  the  surrogate.  Section  2653a  of  the  Code  of  Civil 
Procedure  gives  contestants  an  opportunity  for  a  new  trial 
of  the  issues,  but  it  is  provided  that  "  on  the  trial  of  such  issue 
the  decree  of  the  surrogate  admitting  the  will  or  codicil  to 
probate  shall  be  prima  facie  evidence  of  the  due  attestation, 
execution  and  validity  of  such  will  or  codicil."  "  Due  attes- 
tation, execution  and  validity"  means  lawful  attestation,  exe 
cution  and  validity;  the  decree  of  the  surrogate,  unless  over- 
come by  evidence,  stands.  The  burden  of  proof  is,  therefore, 
upon  the  party  asserting  that  such  codicil  is  not  duly  attested, 
executed,  etc.;  he  is  bound  to  produce  evidence  tending  to 
show  lack  of  "  due  attestation,  execution  and  validity,"  and  in 
the   absence   of   such   evidence   there   is   no   issue  presented. 
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There  has  been  one  adjudication  upon  the  question  of  due  exe- 
cution; ordinarily  that  would  be  conclusive  in  the  absence  of 
an  appeal,  but  section  2653a  has  provided  a  further  oppor- 
tunity for  trying  the  issues  before  a  jury,  but  it  has  made  it  a 
condition  of  such  an  action  that  the  plaintiff  must  take  upon 
himself  the  burden  of  showing  that  the  original  adjudication 
was  wrong,  and  if  there  was  any  question  as  to  the  due  exe- 
cution of  this  will,  it.  was  for  the  plaintiffs  to  show  the  facts ; 
the  defendant,  standing  upon  the  original  adjudication,  was  not 
bound  to  go  over  this  ground  again  unless  the  facts  on  which  the 
adjudication  was  made  were  challenged.  The  difficulty  with 
the  plaintiffs'  position  is  that  there  is  an  effort  to  apply  rules 
governing  the  original  probate  proceeding  to  a  special  statu- 
tory privilege,  where  the  Legislature  has  established  different 
rules;  and  the  proposition  is  elementary  that  where  the  Legis- 
lature has  granted  a  privilege,  subject  to  conditions,  the  privi- 
lege cannot  be  accepted  and  the  conditions  be  rejected.  (Mat- 
ter of  Board  of  Water  Supply,  211  K  T.  174,  183.) 

The  rule  of  law  governing  this  case  was  correctly  stated  by 
the  court,  and  the  judgment  and  order  appealed  from  should 
be  affirmed,  with  costs. 

Judgment  and  order  unanimously  affirmed,  with  costs. 
28 
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In  the  Matter  of  the  Will  of  Antonetta  Iovinella. 
Salvatorb  loviNELLA,  Appellant;  Mart  Rasso  and  Another, 

as  Executors,  etc.,  Respondents. 

{Bupreme  Court,  Appellate  Division,  Third  Department,  March  3,  1915.) 

Sxtbbooatb's  Ooubt — ^Practice — Jury  Tbiai.  of  Issues  Abisino  on  Pbobar 
OF  Will — Code  Amendment  Made  in  1914  Nor  Affuoablb  to  Penihiio 
Litigation — Statutes  Ck>N8iiiuKD. 

Afl  section  2771  of  the  Code  of  Civil  Procedure  expressly  prorides  that 
the  amendments  to  chapter  18  of  the  Code  relating  to  Surrogates'  Coarto 
shall  not  affect  anj  action  or  special  proceedings  pending  when  tflie  amend- 
ment takes  effect,  the  surrogate  has  no  power  to  order  that  issues  r&iaed 
in  a  proceeding  to  probate  a  will  ahall  be  tried  by  a  jury  in  the  Supreme 
Court,  wihere  the  proceeding  waft  oommenoed  before  September  1,  11^14, 
the  date  that  the  amendment  allowing  such  trial  went  into  effect 

Section  2771  of  the  Code  of  Civil  Procedure,  nmking  the  amendments 
aforesaid  inapplicable  to  a  litigation  pending  before  the  amendmenti 
affects  not  only  litigation  pending  in  those  counties  baying  special  laws, 
but  all  litigation  in  the  Surrogates'  Courts  throughout  the  State. 

It  seems,  that  although  section  2538  of  the  Code  of  Civil  Procedure,  as 
amended,  i«  inapplicable  to  such  pending  litigation,  former  section  26&3i 
of  the  Code,  providing  for  an  action  in  the  Supreme  Court  to  detennine 
the  validity  of  a  will,  although  repealed,  remains  in  force  as  to  pending 
proceedings. 

Appeal  by  Salvatore  lovinella,  contestant,  from  an  order  of 
the  Supreme  Court,  made  at  the  Schenectady  Trial  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Schenectady 
on  the  4th  day  of  January,  1915,  striking  the  above-entitled 
proceeding  from  the  calendar  of  the  Supreme  Court  and 
sending  it  back  to  the  Surrogate's  Court  oi  Schenectady  county 
for  trial  and  determination. 

Xathaniel  B.  Spalding,  for  the  appellant. 

Henry  S.  Baehler,  for  the  respondents. 


J 
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Howard,  J. —  In  July,  1914,  the  surrogate  of  Schenectady 
county  issued  a  citation  to  the  contestant  and  others  requiring 
them  to  attend  the  probate  in  question.  The  citation  was  made 
returnable  September  1,  1914.  On  the  return  day  objections 
to  the  probate  of  the  will  were  made  and  a  jury  trial  demanded. 
Thereupon,  under  section  2538  of  the  Code,  the  surrogate 
ordered  certain  questions  to  be  tried  by  a  jury  in  the  Supreme 
Court.  The  proceeding  was  placed  on  the  Supreme  Court 
calendar;  but,  on  motion,  an  order  was  made  in  that  court 
striking  the  proceeding  from  the  calendar  on  the  ground  that  the 
surrogate  was  not  authorized  to  certify  the  trial  to  the  Supreme 
Court  under  section  2538,  the  proceeding  having  been  begun 
before  September  1,  1914.  The  matter  was  sent  back  to  the 
Surrogate's  Court. 

A  complete  revision  of  the  surrogate's  practice  was  effected 
by  chapter  443  of  the  Laws  of  1914.  Section  2538  of  the  Code 
under  this  revision  reads :  "  In  any  proceeding  in  which  any 
controverted  question  of  fact  arises,  of  which  any  party  has 
constitutional  right  of  trial  by  jury,  and  in  any  proceeding  for 
the  probate  of  a  will  in  which  any  controverted  question  of  fact 
arises,  the  surrogate  must  make  an  order  directing  the  trial  by 
jury  of  such  controverted  question  of  fact,  if  any  party  appear- 
ing in  such  proceeding  seasonably  demands  the  same.  The 
surrogate  in  such  order  must  direct  that  such  trial  be  had 
either  before  himself  and  a  jury,  or  at  a  Trial  Term  of  the 
Supreme  Court  to  be  held  within  the  county,  or  in  the  County 
Court  of  the  county.  Either  of  the  surrogates  of  the  county 
of  New  York  may,  in  his  discretion,  make  an  order  transfer- 
ring to  the  Supreme  Court  any  special  proceeding  for  the 
probate  of  a  will  pending  in  said  county.  If  the  trial  shall  not 
take  place  in  the  Surrogate's  Court  the  order  must  state  dis- 
tinctly and  plainly  each  question  of  fact  to  be  tried,  and  shall 
be  the  only  authority  necessary  for  the  trial  of  such  question. 
The  verdict,  if  not  set  aside  by  the  judge  before  whom  the 
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question  is  tried,  shall  be  certified  to  the  Surrogate's  Court  by 
the  clerk  of  the  court  in  which  the  trial  took  place,  and  shall 
be  conclusive  except  upon  appeal."  If  it  were  not  for  a  sub- 
sequent provision  the  contestant  would,  beyond  doubt,  be  en- 
titled to  a  jury  trial  under  this  section;  but  the  last  section 
of  the  revision,  section  2771,  raises  a  doubt  and  presents  the 
question  under  consideration.     That  section  reads: 

*'  §  2771.  Effect  of  this  chapter  on  laws  applicable  to  cer- 
tain counties.  Xothing  in  this  chapter  shall  repeal,  amend  or 
modify  any  existing  law  specially  applying  to  any  county, 
which  is  inconsistent  with  any  section  of  this  chapter,  nor  in 
any  manner  affect  any  litigation,  action  or  special  proceeding 
pending  at  the  time  when  this  act  takes  effect,  and  such  pend- 
ing action  or  special  proceeding  shall  proceed  under  the  practice 
established,  the  same  as  though  not  affected  by  this  act." 

In  its  original  form  as  that  section  was  presented  by  the 
Surrogates'  Revision  Commission  to  the  Legislature  it  con- 
tained only  the  first  part  of  the  section  down  to  and  including 
the  word  chapter.  But  the  Legislature  did  not  enact  it  in  that 
form,  it  added  the  latter  part  and  then  enacted  it.  As  die 
section  now  reads,  if  it  is  applicable  to  Schenectady  county, 
the  contestant  was  not  entitled  to  a  jury  trial  because  the 
proceeding  was  pending  when  the  act  took  effect.  But  is  the 
law  applicable  to  all  the  counties  of  the  State,  or  only  to  tiiose 
counties  having  special  laws  inconsistent  with  chapter  443  of 
the  Laws  of  1914  ?    That  is  the  question  before  us. 

The  purpose  of  section  2771,  as  it  was  reported  by  the  com- 
mission, was  clear  and  certain.  It  was  intended  to  apply  to 
those  counties  having  special  laws  on  surrogate's  practice,  and 
to  exempt  those  counties  from  the  operation  of  the  new  law  so 
far  as  it  conflicted  with  the  special  laws.  The  Legislature, 
wishing  to  exempt  all  pending  litigation  from  the  operation  of 
the  new  law,  undertook  to  do  so  by  adding  the  last  part  of  sec- 
tion   2771.      That   provision  was   inserted   in   an   awkward. 
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unscientific  way,  at  an  inappropriate  place  and  under  a  mis- 
leading title.  It  was  the  purpose  of  the  Legislature,  however, 
very  evidently,  to  exempt  pending  litigation  not  only  in  those 
counties  having  special  laws,  but  all  over  the  State,  from  the 
effect  of  the  revised  law. 

Whether  the  Legislature  acted  wisely  in  making  this  addition 
to  the  report  of  the  commission  we  are  not  to  say ;  we  are  only 
to  discover,  if  possible,  the  legislative  intent.  And  whether 
the  section  under  consideration  will  result  in  simplifying  the 
practice  or  will  add  confusion  we  need  not  determine.  Per- 
haps the  legislative  thought  was,  that  if  litigation  already 
begun  and  partly  accomplished  under  the  old  practice,  were  to 
be  interrupted  and  continued  under  the  new,  disorder  and  con- 
fusion might  thus  be  injected.  But  however  that  may  be,  we 
are  of  the  opinion  that  section  2771  was  intended  by  the  Legis- 
lature to  be  state  wide  and  that  section  2538  does  not  entitle  the 
contestant  to  a  jury  trial  before  the  surrogate,  or  upon  cer- 
tificate, in  a  proceeding  begun  before  September  1,  1914.  The 
surrogate  of  Bronx  county  has  already  construed  this  law  as 
we  are  construing  it.     (Matter  of  Spooner,  87  Misc.  Rep.  170.) 

But  inasmuch  as  chapter  443  of  the  Laws  of  1914  repealed 
section  2653a  of  the  Code,  it  is  suggested  that  this  interpreta- 
tion of  the  statute  deprives  the  contestant  of  a  jury  trial  also 
in  the  Supreme  Court;  and,  therefore,  deprives  him  absolutely 
of  a  jury  trial.  This  is  not  so,  we  think.  Section  93  of  the 
(General  Construction  Law  provides :  "  Effect  of  repealing 
statute  upon  existing  rights.  The  repeal  of  a  statute  or  part 
thereof  shall  not  affect  or  impair  any  act  done,  offense  com- 
mitted or  right  accruing,  accrued  or  acquired,  or  liability, 
penalty,  forfeiture  or  punishmant  incurred  prior  to  the  time 
such  repeal  takes  effect,  but  the  same  may  be  enjoyed,  asserted, 
enforced,  prosecuted  or  inflicted,  as  fully  and  to  the  same  ex- 
tent as  if  such  repeal  had  not  been  effected."  This  provision 
keeps  section  2653a  of  the  Code  alive  for  the  purpose  of  per- 
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mitting  the  contestant  to  prosecute  his  action  in  the  Supreme 
Court,  that  right  having  **  accrued  "  to  him  before  section  2653a 
was  repealed. 

The  order  appealed  from  should  be  affirmed. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Eldred  a.  Cablet,  as  Executor,  etc.,  of  Augusta  M. 
Harper,  Deceased,  Respondent,  v.  Elizabeth  F.  Harpeb 
and  Others,  Respondents,  Impleaded  with  Florence  Skel- 
LiN  Cloyd  and  Simeon  D.  Skillin,  Appellants. 

{Bupreme  Court,  Appellate  Division,  Second  Department,  March  b,  1915.) 

Will  Construed — Bequests  to  Niece  and  Her  Descendants— Wbzn 
Legact  Lapses — When  Legatees  Take  as  Tenants  in  Common,  Kot 
AS  A  Class — ^When  Will  Conveys  ApTEB-AOQuiBEa)  Pbopeket— Real 
Estate  Purchased  bt  Testatrix  After  Making  Will — ^When  Guv* 
eeal  Legacies  Charged  on  Lands  Not  Specificallt  DEVISEE^— En- 
ihbnce — Intention  op  Testatrix — ^Accounts  Kept  bt  Testatrix — Costs 
— Allowances  in  Suit  to  Construe  Wili^ 

Where  a  testatrix  leaves  general  legacies  to  a  niece  by  marriage  and  to 
the  children  of  the  niece  designated  by  name,  with  directions,  that  they 
be  "  divided  among  the  four  children/'  with  a  provision  for  substitution  of 
descendants,  there  is  a  bequest  to  the  persons  named  as  tenants  in  com- 
mon and  not  to  them  as  a  dass.  Hence,  where  the  niece  and  one  of  her 
daughters  died  before  the  testatrix,  the  legacy  to  the  latter  lapsed  while 
the  legacy  to  the  niece  went  to  the  surviving  children  under  the  substitu- 
tionary clause. 

In  the  absence  of  an  intention  to  the  eontrary  a  will  speaka  from  the 
time  of  the  death  of  the  testator,  and  disposes  of  property  acquired  hy 
him  after  the  execution  of  the  instrument  itself.  Hence,  where  a  testa- 
trix who  resided  on  the  family  homestead,  a  portion  of  whidi  belonged 
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to  her  sifiter,  drew  a  will  in  which  she  devised  all  her  '*  right,  title  and 
interest  in  the  prcmiseB  "  to  her  sister,  if  living,  or  to  her  descendants, 
stating  that  she  wiaihed  the  homestead  to  be  retained  :by  some  member 
of  her  family  as  long  as  possible,  the  devise  wa&  effective  to  transfer  to 
the  deceased  sister's  descendants  not  only  the  interest  in  the  lands  which 
the  testatrix  owned  when  she  executed  the  will,  but  also  the  interest 
whic9x  she  acquired  afterwards  by  purchasing  the  sister's  interest  after 
her  death. 

On  the  issue  aforesaid  the  fact  that  the  executors  were  giVen  a  power 
of  sale  may  be  considered. 

Will  construed,  evidence  examined,  and  heUd,  that  general  legaeies 
contained  therein  were  charged  upon  lands  not  epecifically  devised,  and 
constituting  part  of  the  residuary  estate. 

Books  of  account  kept  by  a  testatrix  and  found  in  her  last  residence 
are  admissible,  not  only  to  show  her  system  of  bodckeeping,  but  to  show 
her  understanding  as  to  the  relative  values  of  her  real  and  personal 
estate,  in  order  to  determine  whether  she  had  an  intention  to  charge 
legacies  upon  lands  not  specifically  devised. 

In  a  suit  to  obtain  a  decree  construing  a  will  the  court  has  discretion- 
ary power  to  make  allowances  to  the  defendants,  provided  they  do  not 
exceed  the  limitations  prescribed  by  statute. 

Burr,  J.,  dissented,  in  part,  with  opinion. 

Appeal  by  the  defendants,  Florence  Skillin  Cloyd  and 
another^  from  part  of  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff  and  certain  of  the  defendants,  entered  in 
the  office  of  the  clerk  of  the  county  of  Nassau  on  the  7th  day  of 
July,  1914,  upon  the  decision  of  the  court  after  a  trial  at  the 
Nassau  Special  Term. 

Algernon  S.  Norton  and  Percival  H.  Gregory,  for  the  appel- 
lants. 

James  W.  Treadwell  (Fred  Ingraham  with  him  on  the  brief), 
for  the  respondents  Elizabeth  F.  Harper  and  others. 

Augustus  H.  Skillin,  in  person  and  for  the  respondents 
Dallas  H.  Skillin  and  others. 
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Daniel  Whitford,  for  the  respondents  James  Harper  and 
Lillie  H.  Harper. 

George  C.  Lay,  for  the  respondents  Ella  Virginia  Miller  and 
Angusta  Harper  Miller. 

Edward  L.  Frost,  for  the  respondent  Nassau  County  Trust 
Company,  as  trustee. 

Thomas,  J. —  Testatrix,  a  widow  since  1896,  made  her  will 
in  1900  and  died  in  1911,  leaving  personal  property,  exclusive 
of  that  specifically  bequeathed,  amounting  to  $81,553.63.  The 
admitted  debts  are  $2,660.59,  and  claims  rejected  amount  to 
some  $2,407.69.  The  expenses  of  administration  are  $10,- 
557.74,  including  $9,000  transfer  tax.  The  net  balance  is  suffi- 
cient to  pay  slightly  more  than  one-half  of  the  general  legacies, 
which  are  $132,200.  There  was  real  estate,  an  important  part 
of  which  was  devised  specifically  to  her  sister  Julia,  or  her 
daughters,  while  the  residue  of  real  and  personal  property 
was  given,  one-half  to  her  sister  Julia  and  one-half  to  Sarah  E. 
Skillin,  a  niece  by  marriage,  and  her  children,  to  whom  also 
was  given  the  other  one-half  if  Julia  did  not  survive  the  tes- 
tatrix. The  largest  legacy  is  to  Sarah  E.  Skillin  and  her  three 
named  children,  and  the  same  persons  took  contingently  under 
the  9th  and  10th  paragraphs  of  the  will.  There  are  three 
questions:  (1)  Are  the  gifts  to  Sarah  E.  Skillin  and  her  three 
children  in  the  8th,  9th  and  10th  clauses  of  the  will,  to  the  per- 
sons named  as  a  class,  or  as  tenants  in  common,  which  inquiry 
arises  because  Sarah  and  her  dauighter,  S.  Amelia  Skillin, 
died  before  the  testatrix;  (2)  did  the  Sth  paragraph  cany 
to  the  devisees  not  only  lot  F,  on  Washington  street,  which 
the  testatrix  then  owned  in  its  entirety,  but  also  all  the  land 
used  by  testatrix  as  her  residence,  including  lot  D  at  the 
comer  of  Washington  and  Prospect  streets,  of  which  at  the 
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time  of  the  will  she  owned  one-half  and  her  sister  Julia  the 
other  undivided  one-half,  which  the  testatrix  purchased  of 
Julia's  executors  in  1903 ;  (3)  were  the  general  legacies  charged 
on  the  land  not  specifically  devised,  that  is,  on  the  residuary? 
The  gifts  of  general  legacies  to  Sarah  E.  Skillin  and  her  chil- 
dren, designated  by  name,  with  direction  that  they  "  be 
divided  among  the  four  equally,"  with  provision  for  substitu- 
tion of  descendants,  were  clearly  to  the  several  persons  as  ten- 
ants in  common  and  not  to  them  as  a  class,  and  the  legacy  to 
S.  Amelia  Skillin  lapsed,  while  that  to  Sarah  E.  Skillin  went 
to  the  surviving  children  under  the  substitutionary  clause. 
Under  the  5th  paragraph,  Julia  A.  Harper's  daughters  took 
the  interest  in  1903  acquired  from  Julia's  executors.  The 
excellent  discussion  in  the  briefs  cannot  be  reproduced.  But 
the  plain  condition  was  that  the  testatrix  lived  on  parcels  of 
land  (identified  as  A,  B,  D  and  E),  whereby  she  continued  a 
possession  that  had  been  in  her  family  since  1816,  when  they 
were  conveyed  to  her  father,  from  whom  they  were  transmitted 
to  his  wife,  by  her  to  his  children,  and  later  combined  in  all 
conveyances,  save  as  the  testatrix  finally  alienated  E  to  the 
village  of  Hempstead.  When  the  testatrix  made  her  will  she 
was  confronted  with  the  situation  that  she  could  not  venture 
to  devise  the  property  with  an  implication  that  she  owned  it, 
because  in  that  case  her  sister  would  be  obliged  to  decline  the 
gift  or  accept  it  as  devising  the  whole  of  the  parcels  to  herself, 
or,  if  she  died,  to  her  daughter.  That  is,  she  would  be  bound 
by  the  will  if  she  took  under  it.  Therefore,  the  testatrix  did 
all  that  she  could  properly  do,  viz.,  gave  all  "  right,  title  and 
interest  in  the  premises."  The  will  indicates  that  it  was  drawn 
by  a  lawyer,  whose  duty  it  was  to  know  that,  in  absence  of 
contrary  intention,  a  will  speaks  from  the  time  of  the  death  of 
the  maker,  and  that  paragraph  5  would  carry  all  property, 
whenever  acquired,  that  it  showed  intention  to  give.  When- 
soever property  is  acquired,  the  language  of  the  gift  must  be 


442     SURROGATES'  COURT  REPORTS. 

comprehensive  enough  to  cover  it.     The  question  is  not  pri- 
marily whether  the   testatrix  owned  the  property  when  she 
made  the  will,  but  whether  the  language  of  the  will  would 
transfer  it  to  Julia  or  her  daughters  if  she  did  then  own  it,  or 
later  acquired  it.    All  disability  to  the  devise  of  after-acquired 
property  was  removed.     Nevertheless,   the  testatrix  may  or 
may  not  have  wished  to  will  it  to  Julia  or  her  daughters. 
The  statute  (Decedent  Estate  Law,  §  14)  removes  disability 
and  aids  construction.     So  that  a  person's  will  "  in  express 
terms,  of  all  his  real  estate,  or  in  any  others  terms  denoting  his 
intent  to  devise  all  his  real  property,  shall  be  construed  to  pass 
all  the  real  estate,  which  he  is  entitled  to  devise,  at  the  time  of 
his  death."     If  the  will  had  been  made  the  day  the  testatrix 
died,  the  words  used  in  the  present  case  would  have  carried  all 
of  her  interest  in  the  property.     If  she  had  owned  the  two 
halves  of  the  property  when  she  made  her  will,  the  words  used 
would  have  covered  her  whole  interest.     The  words  of  gift  are 
unlimited,  and,  moreover,  are  deemed  to  have  been  spoken  when 
the  will  took  effect.     The  appellants  would  construe  the  words 
as  if  they  were  merely  descriptive.     Their  argument  in  effect 
is:     She  owned  but  one-half;  she  gave  all  to  which  she  had 
title ;  therefore,  she  devised  one-half.     To  make  that  argument 
persuasive,  the  appellants  must  go  farther  and  show  that  the 
testatrix  intended  to  speak  as  of  the  date  of  her  will.     She 
uses  the  words  "  now  reside  "  to  describe  her  residence,  but 
her   residence   encompasses  all  the  land   used   in   connection 
with  it.      She  speaks '  of  the  whole  of  the  "  premises  now 
owned  by  me  situated  on  Washington  street,"  whereby,  dif- 
fering from  the  court  below,  I  conclude  that  she  referred  to 
parcel  F  only.     Those  are  descriptive  words.     But  she  gave 
all  her  title  in  her  residence.    By  residence  she  means  the  land 
in  its  entirety  appropriated  for  her  residence,  including  parcel 
D.     But  she  does  not  assert  what  the  quality  of  her  estate  in 
it  was,  but  as  to  the  property  on  Washington  street  she  was 
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able  to  assert  that  she  owned  the  whole  of  parcel  F.  But  that 
does  not  show  an  intention  to  make  her  will  speak  as  of  the 
date  of  its  execution.  The  learned  counsel  for  the  appellants 
instances  cases  where  the  testator  owned  a  fractional  part  and 
gave  it  and  then  acquired  the  outstanding  interest  and  there 
was  holding  that  the  after-acquired  interest  did  not  pass.  The 
interest  given  was  construed  to  be  limited.  In  other  words,  as 
I  have  tried  to  show,  the  words  must  be  broad  enough  to  carry 
the  whole  property,  while  in  the  cases  cited  the  words  limited 
the  gift  to  a  part  of  the  property.  It  is  written  at  the  end  of 
the  5th  paragraph :  "  It  is  my  wish  that  the  homestead  in 
which  I  now  reside  at  Hempstead,  New  Yqrk,  may  be  retained 
by  some  member  of  my  family  as  long  as  possible."  If 
appellants  are  right  in  their  construction,  one-half  the  resi- 
dence would  fall  in  the  residuary.  So,  if  Julia  had  lived, 
and  there  had  been  no  purchase  of  her  part,  she  would 
have  had  it  all  —  but  her  interest  was  purchased.  It  is 
urged  that  after  purchase  it  went  into  the  residue,  so  that  if 
Julia  had  lived  she  would  have  taken  three-fourths  and  the 
Skillins  one-fourth,  and  that,  as  she  died,  the  Skillins  would 
take  one-half  and  own  in  common  with  Julia's  daughters.  So 
two  families  would  be  combined  in  the  possession  of  the  resi- 
dence. It  is  difficult  to  believe  that  thes  testatrix  so  intended, 
although  I  do  not  wish  to  suggest  that  discovery  of  the  tes- 
tator's intention  is  to  be  aided  by  subsequent  events.  Instances 
may  arise  where  the  property  in  fact  owned  at  the  date  of  a 
will  may  be  useful  in  identifying  what  was  intended  to  be 
passed,  and  appellants  instance  such  cases,  but  the  mere  fact 
that  a  person  does  not  own  the  whole  of  the  property  does  not 
preclude  it  from  passing,  if  later  acquired,  and  the  giving 
words  are  wide  enough  to  take  it  in.  The  legacies  are 
charged  on  the  land  not  specifically  devised.  The  respondents 
are  aided  by  the  presence  of  a  power  of  sale  (Kalbfleisch  v. 
Kalbfleisch,  67  N.  Y.  354;  Le  Fevre  v.  Toole,  84  id.  95;  Hoyt 
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V.  Hoyt,  85  id.  142),  and  the  suggested  blending  of  the  real 
estate  and  personalty  in  the  residuary  clause  may,  under 
decisions,  be  considered.  (Scott  v.  Stebbins,  91  N.  Y.  605, 
613.)  The  power  of  sale  in  the  present  instance  is  quite  un- 
necessary, except  to  sell  land  not  specifically  devised  for  the 
payment  of  legacies.  The  testatrix  knew  full  well  that  her  land 
would  not  need  to  be  sold  for  the  purposes  of  her  debts,  and  I 
conceive  of  no  use  for  the  power,  except  to  provide  funds  for 
legacies  from  the  sale  of  the  land.  And  yet,  such  an  authority 
is  so  commonly  a  conventional  part  of  a  will  that  its  influence 
mav  be  inconsiderable.  The  same  is  true  of  the  mention  of 
real  estate  and  personalty  in  the  residuary  clause.  In 
my  judgment,  the  value  of  that  clause  in  the  present  case  is 
slight.  Its  probative  value  is  discussed  in  Briggs  v.  Carroll 
(117  X.  Y.  288,  292).  If  a  testatrix  gave  residuary  land  and 
personalty  to  her  legatees  it  indicates  that  she  thought  when 
she  made  the  will  that,  after  her  debts  and  legacies  were  paid 
there  would  be  pensonalty  as  well  as  land  left.  If  it  can  be 
conceived  that  she  thought  of  her  land  as  converted  into  per- 
sonalty why  would  she  mention  land  at  all  in  the  residuary 
clause  ?  The  real  fact  is  that  the  residuary  clause  is  the  con- 
ventional receptacle  for  all  remnants  of  property  of  which 
effective  disposition  is  otherwise  not  made.  Nor  does  it  seem 
significant  of  a  purpose  to  charge  the  land  with  legacies  that 
the  executors  were  directed  to  pay  from  the  residue  the  trans- 
fer tax  on  all  legacies.  It  might  rather  argue  that  the  testa- 
trix selected  precisely  what  should  be  charged  on  the  residue, 
and  by  such  limitation  excluded  the  charge  of  the  legacies 
upon  it.  In  short,  if  she  knew  that  the  tax  would  be  some 
$9,000  and  she  charged  that  on  the  residue  there  may  be  an 
implication  that  she  did  not  intend  to  charge  any  other  or  far- 
ther sum  on  it.  But  the  most  important  consideration  is 
yiibMMt  the  marked  diflorepancy  between  the  general  legacies, 
$132,200,   and  the  available  personal  property  to  pay  them 
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when  the  will  was  made,  leads  to  the  conclusion  that  she 
intended  the  executors  to  sell  so  much  of  the  land  not  specifically 
devised  as  should  be  required  to  meet  the  deficiency.  (Briggs 
V.  Carroll,  117  X.  Y.  288,  292;  McManus  v.  McManus,  179 
id.  338,  344.)  The  question  is  fully  discussed  in  the  opinion 
of  Clabkjb,  J.,  in  Ely  v.  Ely  (163  App.  Div.  320).  Some 
of  the  land  has  been  sold,  and  the  question  is  whether 
the  proceeds  shall  be  paid  to  the  general  legatees  or  to  the 
residuary  legatees.  The  available  evidence  shows  that  the 
personalty  at  the  date  of  the  will  applicable  to  the  payment  of 
general  legacies  was  $97,689.77,  while  her  real  estate  not  spe- 
cifically devised  amounted  to  over  $40,000.  It  is  urged  that  the 
finding  omits  the  Britt  mortgages.  If  so,  it  should  be  increased 
by  $2,377.83.  She  reduced  the  amount  by  the  sum  of  $29,500 
used  in  purchasing  in  1903  her  sister  Julia's  interest  in  the  resi- 
dence and  property  in  the  city  of  New  York,  mentioned  in  the 
5th  paragraph  of  the  will.  If  that  sum  be  added  to  the 
$81,553.63,  the  net  sum  of  the  personalty  at  her  death  first 
applicable  to  the  payment  of  debts,  legacies  and  expenses  of 
administration,  the  total  would  be  $111,053.63.  The  debts, 
expenses  of  administration  and  tax,  as  they  actually  existed  at 
or  after  her  death,  would  reduce  it  somewhat  below  $100,000. 
If  the  discrepancy  found  in  1900  between  her  applicable  per- 
sonalty and  the  general  legacies  actually  existed,  the  finding 
that  the  legacies  were  charged  is  sustained.  While  the  burden 
is  upon  the  legatees  to  prove  the  intention  to  charge,  it  is 
noticeable  that  nothing  is  revealed  to  show  a  personal  estate 
that  the  testatrix  could  have  regarded  as  sufficient  to  pay  the 
legacies.  The  documentary  evidence  proves  that  the  items  of 
personal  property  existing  when  the  will  was  made  have  been 
foimd.  It  seems  improbable  that  so  large  an  amount  as  was 
wanting  could  have  escaped  mention  or  discovery.  Documents 
found  in  her  late  residence  are : 

An  account  of  cash  receipts  kept  by  testatrix  in  1900. 
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A  statement  made  by  Mr.  Carley,  her  attorney  and  agent,  of 
a  large  nimiber  of  items  of  personal  property. 

Another  statement  made  by  Mr.  Carley,  showing  money 
received  from  her  husband,  which  is  $55,000  less  than  is  in 
Exhibit  B. 

Memorandum  by  testatrix  of  bank  balance  on  June  12,  1900. 

Memorandum  by  testatrix  of  deposit  in  bank  June  30,  1900. 

Memorandum  by  testatrix  of  deposit  in  bank  July  19,  1900. 

Memoranda  by  testatrix  of  money  in  house. 

Memorandum  by  testatrix  of  receipts  of  money  in  1899. 

Memorandum  by  testatrix  of  moneys  received  in  1900,  and 
comparison  of  income  for  1900  with  1899,  showing  a  difference, 
$375.07. 

Statement  by  Carley  of  moneys  received  and  noticed  in  last 
named  memorandum. 

Exhibit  A  seems  to  be  a  careful  monthly  statement  in  the 
handwriting  of  Mrs.  Harper,  showing  moneys  received  for  the 
year  1900.  Except  the  note  of  her  sister  Julia,  everything  in 
the  diary  is,  as  I  understand,  mentioned  in  Carley's  statement, 
Exhibit  B,  and  everything  in  the  statement  is  mentioned  in  the 
cash  account,  except  the  Britt  mortgages  on  Conselyea  street, 
$1,731.14  and  $146.69.  The  court  seems  to  have  admitted 
memoranda  of  testatrix,  Exhibits  D  to  K,  both  inclusive,  only 
to  show  a  system  of  bookkeeping.  When  there  is  found  in  a 
decedent's  last  residence  her  writing  that  in  terms  shows  her 
receipts,  it  is  admissible  for  all  purposes,  and  as  it  is  in  evi- 
dence it  may  be  so  used,  although  not  essential  to  prove  the 
issue.  It  shows  that  her  total  income  for  the  two  years  was 
nearly  the  same,  and  that  she  refers  to  Carley's  statement, 
which  is  Exhibit  L.  So  we  have  the  memorandum  for  1900, 
corresponding  so  closely  to  Carley's  statement  of  her  personal 
property,  the  cash  account  of  1899,  the  summary  of  receipts 
for  1900,  and  comparison  with  1899,  and  Carley's  state- 
ment for  1900.    Xotliing  else  has  been  found  to  indicate  other 
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or  further  ownership  of  personal  property,  except  the  slip 
showing  money  in  the  house  and  in  the  bank,  which  last,  under 
date  of  June  12,  1900,  is  evidence  of  her  balance  in  the  bank, 
$2,687.32,  and  a  balance  on  April  4,  1900,  of  $4,349.66.  The 
will  was  executed  on  July  21,  1900.  The  court  did  not  think 
that  her  memoranda  that  she  had  money  in  the  bank  proved 
that  she  had.  It  did  not  as  against  the  bank,  but  it  did  show 
what  her  record  was,  and  by  Exhibits  E  and  F  it  appears  that 
$1,382.21  was  later  deposited  before  the  will  was  made.  The 
books  of  the  First  National  Bank  of  Hempstead  show  her 
undrawn  balance  $3,392.96  on  June  12,  1900,  and,  on  July  21 
(date  of  will)  $3,145.26.  The  books  of  the  Brooklyn  Trust 
Company  show  an  uniform  balance  between  January  and  July 
21,  1900,  of  $1,944.61.  It  is  inferable  that  in  Exhibit  D  she 
was  referring  to  her  deposits  in  the  Hempstead  bank,  where 
alone  at  the  time  her  drawing  account  was  active.  The  court 
has*  found  that  she  had  at  the  date  of  the  will  the  combined  bal- 
ances, as  they  appear  on  the  books  of  both  banks,  $5,089.77. 
The  court  has  also  found  that  she  had  gold  and  currency  in  her 
house  of  about  $1,800.  This  is  based  on  memoranda  in  her 
hand,  which  show  $1,898.85.  After  her  death  there  was  found 
cash  in  house  $2,390.30,  and  deposits  only  in  the  Brooklyn 
Trust  Company  and  the  First  National  Bank,  Hempstead.  The 
documents  in  the  decedent's  possession,  above  considered,  defi- 
nitely show  particularized  securities  and  money  and  deposits, 
and  I  do  not  find  a  fact  suggesting  that  she  had  more.  Of 
course,  she  may  have  had  more.  She  may,  as  suggested,  have 
had  investments  that  paid  nothing  for  the  years  1899,  1900. 
But  if  so,  the  record  of  Carley  does  not  show  them.  It  might 
not  do  so.  Later  history  does  not  expose  them.  They  might, 
indeed,  escape  detection.  But  courts  decide  on  probabilities, 
and  it  is  not  probable  that  so  large  a  sum  as  wouldbe  necessary 
to  make  good  the  payment  of  the  legacies,  debts  and  expenses  of 
administration  out  of  the  personalty  would  so  completely  escape 
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reference  by  the  deceased  or  the  research  of  her  executors.  The 
record  shows  that  the  testatrix  knew  her  own  affairs  and 
carefully  scrutinized  her  financial  resources  and  standing.  I 
think  that,  quite  aside  from  the  exhibits,  that  are  said  to  have 
been  received  qualitiedly,  it  is  proven  with  a  reasonable  degree 
of  certainty  that  the  testatrix  intended  to  charge  the  general 
legacies  on  the  land  not  specifically  devised.  The  appellants 
urge  that  the  court  had  no  power  to  make  allowances  to  the 
defendants.  I  think  that,  in  view  of  the  decision  in  Allen  v. 
Stevens  (161  X.  Y.  122),  the  objection  is  not  tenable.  Section 
3252  of  the  Code  of  Civil  Procedure  authorizes  an  allowance 
to  the  plaintiff  in  an  action  '*  to  procure  an  adjudication  upon 
a  will  or  other  instrument  in  writing."  Similar  words  do 
not  appear  in  section  3253,  although,  after  specifying  an  action 
brought  to  foreclose  a  mortgage  upon  real  property  or  for 
the  partition  thereof,  it  is  said,  "  or  in  a  difficult  and  extraor- 
dinary case,  (where  a  defense  has  been  interposed  in  an  ac- 
tion)." Because  of  the  varying  phraseology,  it  has  been  de- 
cided that  an  allowance  could  not  be  made  under  section  3253, 
in  Hafner  v.  Hafner  (34  Misc.  Rep.  99),  Walter  v.  Walter  (60 
Misc.  Rep.  570;  affd.,  133  App.  Div.  893).  Reliance  was 
placed  upon  Savage  v.  Sherman  (87  N.  Y.  277,  284,  285), 
which  was  an  action  for  the  construction  of  a  will.  In  that 
case  an  allowance  was  made,  not  only  to  the  counsel  for  the 
trustee,  but  to  each  of  the  counsel  representing  other  parties, 
and  the  court  said :  "  We  can  find  no  ground  upon  which  the 
allowances  to  parties  other  than  the  trustee  can  be  sustained. 
We  are  not  referred  to  any  statute,  or  to  any  authority  sanc- 
tioning such  allowances."  That  decision  was  in  January,  1882. 
In  Matter  of  Holden  (126  N.  Y.  589)  Savage  v.  Sherman 
(supra)  is  cited  as  authority  that  the  power  to  grant  allowances 
must  be  founded  on  the  Code  of  Civil  Procedure  and  that  a 
court  of  equity  has  no  inherent  power  to  make  them.  Down- 
ing V.  Marshall  (37  N.  Y.  380)  was  also  cited.    In  Brown  v. 
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Brown  (41  N.  Y.  507)  the  question  was  whether  the  costs 
should  be  paid  in  reduction  of  the  income  of  the  widow,  or  out 
of  the  reversionary  interest.  Allen  v.  Stevens  (supra)  was 
brought  for  construction  of  the  will.  At  the  trial  there  seems  to 
have  been  no  objection  to  allowances  of  costs  payable  out  of  the 
estate.  The  question  of  power  was  discussed  in  the  Appellate 
Division  (33  App,  Div.  485)  but  was  decided  more  definitely 
in  the  Court  of  Appeals,  where  it  was  said :  "  The  Supreme 
Court  had  the  power  in  this  suit,  brought  as  it  was  on  the  equity 
side  of  the  court,  to  award  costs  to  each  of  the  parties,  and  the 
question  of  amount  also  was  in  the  discretion  of  that  court,  and 
not  subject  to  review  here  so  long  as  the  allowances  did  not  ex- 
ceed the  limitations  provided  by  statute,  and  this  they  did  not 
do.''  The  question  was  raised  explicitly  in  several  of  the 
briefs.  The  counsel  for  the  trustees  opposed  and  discussed  the 
allowances  to  certain  defendants,  with  references  to  the  Code 
of  Civil  Procedure  (§§  3252-3254),  and  to  decisions,  amongst 
others,  Downing  v.  Marshall  (supra),  Matter  of  Holden 
(supra).  The  brief  for  the  Attorney-General  treats  of  the  mat- 
ter more  especially  as  to  the  allowance  to  him.  The  counsel 
for  the  plaintiff  defended  the  allowance  to  plaintiff,  upon  the 
ground,  among  others,  that  the  case  was  difficult  and  extra- 
ordinary within  section  3253  of  the  Code  of  Civil  Procedure, 
and  still  another  party  to  the  appeal  discussed  the  question. 
The  matter  was  manifestly  before  the  court.  I  do  not  attempt 
to  reconcile  the  decision  with  former  holdings,  but  follow  the 
later  view.  The  appellants  limit  their  objection  to  the  findings 
to  the  power  of  the  court  to  make  them.  The  other  errors  sug- 
gested by  the  appellants  do  not  require  discussion.  If  Mr. 
Carley's  testimony  in  any  part  may  be  deemed  inadmissible,  it 
may  be  disregarded  without  affecting  the  findings.  The 
7th  conclusion  of  law  may  be  misunderstood.  The  $5,100 
therein  mentioned  should  be  distributed  to  all  the  general 
legatees  and  the  finding  amended  accordingly.     The  S6th  find- 
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ing  of  fact  is  not  approved,  but  the  result  is  immaterial,  bb 
Parcel  F  passed  under  the  devise  of  the  residence  of  the  testa- 
trix. 

The  judgment  should  be  modified  to  conform  to  the  amended 
findings,  and  as  so  modified  affirmed,  with  costs  to  each  group 
of  respondents. 

Jenks,  p.  J.,  Carr  and  Rich,  J  J.,  concurred;  Bubb,  J., 
read  for  reversal  as  to  a  part  of  said  judgment. 

BuRB,  J.  (dissenting  in  part). —  I  dissent  from  so  much  of 
the  prevailing  opinion  as  holds  that  the  general  legacies  are  a 
charge  upon  the  residuary  real  estate.  The  evidence  as  to  the 
circumstances  of  the  testatrix  when  the  will  was  made,  the  lack 
of  clear  evidence  that  she  at  that  time  knew  the  exact  amount 
of  her  personal  estate,  the  long  period  that  elapsed  between  the 
execution  of  the  will  and  her  death,  and  the  rather  small  dis- 
crepancy between  the  legacies  and  the  amoimt  of  the  personalty 
as  it  was  found  to  exist  at  the  former  date,  is  insufficient  to 
sustain  a  finding  of  intention  so  to  charge  such  l^acies. 
Neither  do  I  think  that,  considering  the  lapse  of  time  between 
the  date  of  the  will  and  the  date  of  testator's  death,  the  fact 
that  the  will  contained  a  power  of  sale  which  might  have  been 
included  therein  as  a  matter  of  precaution  in  case  of  subse- 
quently accruing  indebtedness,  is  sufficient  to  sustain  such  find- 
ing. I  further  dissent  upon  the  ground  that  where  there  are 
general  legacies  in  a  will,  a  specific  devise  and  a  general  resid- 
uary clause  disposing  of  both  the  real  and  personal  estate,  a 
purchaser  from  a  devisee  is  not  required,  at  his  peril,  to  de- 
termine as  to  the  existence  of  sufficient  personal  property  to  pay 
the  legacies  under  the  circumistances  here  disclosed.  This  de- 
cision may  tend  to  disturb  many  generally  accepted  titles. 

Judgment  modified  in  accordance  with  opinion,  and  as  so 
modified  affirmed,  with  costs  to  each  group  of  respondents. 
Order  to  be  settled  before  Mr.  Justice  Thomas. 


MATTER  OF  BOYLE.  451 


In  the  Matter  of  the  Application  of  Phcebe  A.  D.  Boyle, 
One  of  the  Executors  of  and  Trustees  under  the  Last  Will 
and  Testament  of  John  Boyle,  Deceased,  for  an  Order 
Appointing  a  Successor  to  John  J^euscheler,  Deceased, 
as  Executor  and  Trustee  of  the  Estate  of  John  Boyle, 
Deceased. 

In  the  Matter  of  the  Application  of  Phgebe  A.  D.  Boyle, 
One  of  the  Executors  of  and  Trustees  under  the  Last  Will 
and  Testament  of  John  Boyle,  Deceased,  for  the  Removal 
of  Her  Coexecutor  and  Cotrustee,  John  H.  B.  Boyle,  as 
One  of  the  Executors  and  Trustees  of  the  Estate  of  John 
Boyle,  Deceased. 

John  H.  B.  Boyle,  Individually  and  as  Executor  and  Trustee, 
etc.,  Appellant;  Phcebe  A.  D.  Boyle,  as  Executrix  and 
Trustee,  etc.,  and  Others,  Respondents. 

{Supreme  Court,  Appellate  IHiHaion,  Second  Department,  Feb.  19,  1915.) 

EZXCUTOBS  AND  AdMINISTRATOBS — REMOVAL  OF  EXECUTOB  AlTD  TeSTAMEN- 
TABT  TbUSTEB — JtJSISDIOTION  OF  SUBBOOATB — ^POWEB  TO  COMBINE  PBO- 
CEBDING  TO   REMOVE   EXECUTOB   WITH    OnE   TO   FiLL  VACANCY — POWEB  OF 

EzscuTOB  TO  Appoint  Successob. 

Appeal  from  a  decree  of  the  Surrogate's  Court  removing  an  executor 
and  testamentary  trustee  from  office  and  appointing  a  successor.  Evi- 
dence examined  and  held,  that,  in  view  of  the  conduct  of  the  executor  and 
trustee,  (he  was  properly  removed. 

The  surrogate  has  power  to  entertain  concurrently  a  proceeding  to 
remove  a  surviving  testamentary  trustee  and  one  to  fill  the  resulting 
yacancy,  especially  where  the  petition  is  made  by  a  cotrustee. 

Where  trustees  are  given  power  to  appoint  a  successor,  but  fail  to  do 
so  from  inability  to  agree,  the  power  of  appointment  should  not  be 
allowed  to  fail  where  the  necessities  of  the  estate  require  an  appointment. 

Appeal,  in  the  first  proceeding,  by  John  H.  B.  Boyle,  indi- 
vidually and  as  executor  and  trustee,  etc.,  of  John  Boyle,  de- 
ceased, from  a  decree  of  the  Surrogate's  Court  of  the  county  of 
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Kings,  entered  in  the  office  of  said  Surrogate's  Court  on  the 
5th  day  of  August,  1912,  granting  the  application  of  Phoek 
A.  D.  Boyle  herein. 

Appeal,  in  the  second  proceeding,  by  John  H.  B.  Boyle,  indi- 
vidually and  as  executor  and  trustee,  etc.,  of  John  Boyle, 
deceased,  from  a  decree  of  the  Surrogate's  Court  of  the  county 
of  Kings,  entered  in  the  office  of  said  Surrogate's  Court  on 
the  20th  day  of  December,  1912,  removing  him  as  an  executor 
and  trustee. 

Delos  McCurdy,  for  the  appellant. 

Charles  Strauss  (Louis  B.  Hasbrouck  with  him  on  the  brief), 
for  the  respondent  Phoebe  A.  D.  Boyle. 

Martin  B.  Paris,  for  the  respondents  Florence  M.  Bell  and 
others. 

Charles  Strauss  (Eugene  D.  Boyer  with  him  on  the  brief), 
for  the  respondents  Hannah  B.  Elger  and  others. 

Benjamin  H.  Newell,  special  guardian  of  John  Boyle  Bell, 
infant  respondent. 

Joseph  G.  Quinn,  Jr.,  for  the  respondent  Henrietta  Boyle 
Rothwell. 

John  Caldwell  Myers,  special  guardian  for  Dorothy  Hor- 
tense  Elger  and  Matilda  Isabelle  Elger,  infants  respondents. 

Per  Cueiam. —  The  surrogate  upon  the  facts  proven  was 
authorized  to  appoint  Mr.  Randall  as  executor  and  trustee  to 
succeed  Mr.  Neuscheler,  and  to  remove  Mr.  John  H.  B.  Boyle 
from  such  positions.  (Matter  of  Smith,  26  W.  Y,  St.  Repr. 
237;  Matter  of  Havemeyer,  3  App.  Div.  519;  Oliver  v.  Frisbie, 
3  Dem.  22;  Matter  of  Engel,  165  App.  Div.  467.)  Randall, 
like  his  predecessors,  had  the  confidence  of  the  testator,  as  the 
will  shows,  and  it  was  provided  that  the  persons  appointed 
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trustees  should  be  incorporators.  It  is  desirable  that  such  per- 
sons should  have  active  participation  in  the  corporation,  which 
is  an  agency  for  administering  the  estate.  The  value  of  the  trust 
estate  is  dependent  in  a  large  degree  upon  the  stock  of  the  cor- 
poration, the  success  of  which  requires  provident,  attentive  and 
skilful  management  by  its  directors.  The  corporation  exists  by 
direction  of  the  will.  The  intention  of  Mr.  Boyle  to  prevent  or 
to  embarrass  the  formation  of  the  corporation  is  evident;  his 
failure  adequately  to  participate  in  its  management  as  a  director 
appears  from  his  testimony ;  his  suggestion  of  winding  it  up  or 
selling  his  stock  appears  over  his  signature,  and  his  reason  is 
founded  upon  a  statement  which  in  dutiful  attention  to  affairs 
he  would  have  known  to  be  untrue.  Repeated  evidences  of 
animosity  to  the  will,  his  misleading  statements  of  the  financial 
condition  of  the  corporation,  its  credit  and  the  purposes  of  the 
directors  indicate  want  of  knowledge  and  inattention  of  affairs 
calculated  to  be  injurious  to  the  estate.  The  detention  of  the 
check  for  $45,000  without  effort  to  discover  the  propriety  of 
issuing  and  paying  it  until  menaced  by  these  proceedings  shows 
an  abiding  inertia,  indifference  or  design  to  thwart  or  retard 
the  administration  of  the  trust.  Whatever  the  motive  or  cause 
of  his  speech  and  action,  or  failure  to  act,  he  seems  to  have 
disqualified  himself  for  holding  the  position  of  trust,  although 
his  usual  integrity  and  industry  in  other  respects  indicate  that 
he  could  do  well  if  he  set  himself  to  the  task.  The  real  trouble 
is  that  he  has  not  devoted  himself  painstakingly  to  the  work 
according  to  his  intelligence  and  opportunity.  It  is  urged  that 
the  money  of  the  estate  to  a  large  amount  has  been  invested 
improvidently  in  mortgages.  If  that  be  so,  the  fault  of  it  in 
some  degree  may  be  due  to  his  supineness  and  lack  of  faithful 
participation  in  the  administration,  and  to  abnegation  of  au- 
thority. It  is  not  enough  for  him  to  complain  and  accuse  when 
he  has  not  offered  prevention  by  active  interposition.  He 
states  that  from  first  to  last  he  has  been  advised  by  counsel,  and 
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that  he  has  acted  upon  that  advice.  It  is  difficult  to  believe 
that  counsel  would  lead  him  to  be  unfaithful  to  the  testamentai; 
wishes  of  his  father,  the  testator,  or  would  be  so  inexpert  in 
law  as  to  advise  him  to  shun  his  duties,  or  to  be  infirm  in  mat- 
ters of  administration.  The  surrogate  had  power  to  entertain 
concurrently  the  two  proceedings,  one  to  remove  one  of  the  two 
surviving  trustees,  and  one  to  fill  a  vacancy  in  the  trusteeship, 
especially  upon  the  petition  of  the  trustee  authorized  to  make 
the  appointment  in  case  of  removal  of  her  cotrustee.  The 
trustees  were  given  power  to  appoint.  If  they  failed  from  ina- 
bility to  agree,  the  power  should  not  on  that  account  fail  if  the 
necessities  of  the  estate  required  the  appointment,  as  it  did. 
(Rogers  v.  Rogers,  4  Redf.  521 ;  Hill  Trustees,  188 ;  Bronson  v. 
Bronson,  48  How.  Pr.  481,  489 ;  1  Perry  Trusts  [6th  ed.],  § 
287,  p.  494;  Cone  v.  Cone,  61  S.  C.  512;  Griswold  v.  Sackett, 
21  R.  I.  206.)  The  brief  submitted  for  the  appellant  indicates 
an  abatement  of  professional  civility  and  makes  unjust  ^efe^ 
ences  to  an  irreproachable  public  officer.  The  prominent  coun- 
sel who  subscribes  the  brief  was  not  in  court  when  argument 
was  made  for  the  respondent,  inasmuch  as  the  case  was  sub- 
mitted for  his  clients.  He,  therefore,  could  not  then  be 
apprised  of  the  objectionable  features  of  the  brief.  We  believe 
that  he  has  such  a  high  and  proper  sense  of  the  proprieties  of 
our  profession  that  he  will  upon  reconsideration  voluntarily 
withdraw  these  unjust  aspersions.  And  we  prefer  in  the  first 
instance  to  leave  this  matter  for  his  disposition. 

The  decree  in  each  case  should  be  affirmed,  with  costs  against 
the  appellant. 

Jexks,  P.  J.,  Thomas,  Rich  and  Putnam,  J  J.,  concurred; 
BuRK,  J.,  not  voting. 

Decree  of  the  Surrogate's  Court  of  Kings  county  affirmed, 
with  costs  against  the  appellant. 
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James  Murray,  Suing  on  Behalf  of  Himself  and  Other  Stock- 
holders of  Besson  &  Co.,  Similarly  Situated,  Appellant,  v. 
Edward  S.  Smith,  and  Others,  as  Executors,  etc.,  of  Mil- 
lard F.  Smith,  Deceased,  and  Besson  &  Company,  a  Do- 
mestic Corporation  Eespondents. 

{Supreme  Court,  Appellate  Division,  Second  Department,  March  12,  1915.) 

COBPOBATION — RePBBSENTATIVE     ACTION     BY     STOOKHOLI»B — LIABILITY     OF 

Estate  of  Deceased  Officeb — ^Loans  Made  bt  Business  (}obpobation 
Out  of  Surplus  Profits — Ratification  of  Ultra  Vires  Acts  by 
Acquiescence — Sale  of  Goods  to  Officer  of  Corporation — Obliga- 
tions OF  Officer  as  Fiduciary — ^Rioht  to  Accept  Security  for  Debt 
Owed  by  Fellow-officer — Increase  of  Salaries — ^Resolution  Passed 
BY  Vote  of  Officers  Receiving  Salary — Informal  Meeting — ^Loans  to 
Directors  Personally  Maluh  Prohibitum — Such  Acts  Cannot  Be 
Ratified— Laohes — Evidence — Proof  of  Loss  to  Corporation  Not 
Essential. 

A  surviving  officer  and  atockholder  of  a  domestic  business  corporation 
whicfti  had  consisted  of  only  three  members  who  brings  a  representative 
aetion  against  the  corporation  and  the  representatives  of  the  two  de> 
members,  is  not  entitled  to  a  judgment  compelling  the  repre- 
of  one  of  the  stockholders  to  turn  over  to  the  corporation  the 
amount  of  a  loan  which  was  made  by  the  corporation  to  a  third  person 
who  was  a  relative  of  the  deceased  stockholder,  where  it  appears  that 
the  loan  was  made  from  surplus  profits  of  the  corporation  which  had 
been  accumulated  with  the  consent  of  all  the  stockholders,  and  it  is 
admitted  that  the  borrower,  who  had  paid  interest  on  the  loan  and 
greatly  reduced  it,  is  hereself  financially  responsible,  if  the  plaintiff  had 
access  to  the  books  of  the  corporation  for  many  years  and  the  loan  had 
appeared  on  the  yearly  statements  without  objection  on  his  part.  This, 
because,  even  if  the  loan  were  ultra  vires,  it  was  not  mala  prohihita,  and 
the  plaintiff,  by  his  silence,  had  acquiesced  in  and  ratified  the  same. 

It  seems,  that  a  business  corporation  may  temporarily  loan  its  surplus 
funds  on  safe  security  when  it  is  inexpedient  to  distribute  them  among 
the  shareholders,  and  even  if  such  loan  be  tiitra  vires  the  corporation, 
it  is  neither  malum  prohibitum  nor  malum  in  se,  and  hence  may  be 
ratified  by  a  stockholder. 

Nor  in  such  action  can  the  personal  representative  of  one  stockholder 
be  required  to  turn  over  to  the  corporation  the  amount  of  a  debt  due  from 
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Another  decesaed  fttodcholder  for  mAterUls  sold  to  him  by  the  oorpon* 
tion  in  its  line  of  business,  upon  a  theory  that  the  «tockholder  whose 
estate  is  sought  to  be  held  was  guilty  of  a  breadi  of  bis  fiduciary  oUi- 
gations  because  he  accepted  an  assignment  of  insurance  on  the  life  of 
the  stockholder  who  purchased  the  material,  as  security  for  a  sum  owed 
to  him,  or  because  his  executors  subsequently  accepted  a  conveyance  of 
real  estate  for  the  discharge  of  such  indebtedness. 

Nor  can  the  sunriving  stockholder  require  the  representatives  of  the 
deceased  stockholders  to  pay  back  into  the  treasury  of  the  corporation 
the  amount  of  an  increase  in  their  salaries,  as  officers,  although  the 
increase  was  made  pursuant  to  a  resolution  in  favor  of  which  said  stock- 
holders had  voted  and  against  which  Iftie  plaintiff  had  registered  his 
vote,  where  it  appears  that  such  salaries  were  not  excessive  in  the  light 
of  the  services  rendered  by  the  deceased  officers  and  the  increase  tad 
been  paid  for  many  years  without  active  c(bjection  on  the  part  of  the 
plaintiff. 

The  resolution  to  increase  the  salary  in  favor  of  which  the  recipients 
voted  was  voidable,  not  void. 

It  9eem9f  that  it  was  not  necessary  to  call  a  formal,  separate  meeting 
for  the  purpose  of  considering  the  resolution  for  the  increase  of  salaries, 
where  all  of  the  directors  actually  met  at  a  special  meeting  and  voted 
upon  the  resolution. 

But  in  such  action  the  representatives  of  the  deceased  directors  miy 
be  compelled  to  pay  back  to  the  corporation  loans  made  by  it  to  the 
directors  personally,  even  though  the  plaintiff  acquiesced  in  the  loans  for 
a  long  period  of  time,  for  sudh  loans  were  malum  prohibitum,  and  could 
not  be  ratified. 

A  recovery  of  such  loans  is  not  barred  by  the  laches  of  the  plaintiff, 
for  laches  rest  upon  estoppel,  and,  moreover,  his  action  is  not  barred  by 
laches,  but  by  the  Statute  of  Limitation,  which  is  ten  years. 

Where  the  stockholders  remained  directors  of  the  corporation  until 
their  death,  the  Statute  of  Limitation  did  not  begin  to  run  against  them 
until  that  time. 

In  order  to  recover  illegal  loans  made  to  the  directors  personally  the 
plaintiff  need  not  prove  a  loss  to  the  corporation,  for  as  a  stockholder 
bringing  a  representative  action  he  has  a  right  to  insist  that  the  illegal 
acts  be  undone. 

Appeal  by  the  plaintiff,  James  Murray,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the 
office  of  the  clerk  of  the  county  of  Westchester  on  the  29th  dav 
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of  April,  1914,  upon  the  decision  of  the  court  after  a  trial  at 
the  Westchester  Special  Term. 

George  W.  Elkins  (James  M.  Hunt  with  him  on  the  brief), 
for  the  appellant. 

Robert  H.  Wilson,  for  the  respondents. 

Jenks,  p.  J. —  In  1897  a  domestic  corporation  called  Besson 
&  Co.  was  organized  to  deal  in  lumber,  coal,  wood  and  building 
materials.  All  of  the  capital  stock,  205  shares,  was  issued  to 
Smith,  who  gave  40  shares  to  Murray  and  5  shares  to  Disosway, 
and  there  was  no  change  in  those  holdings  until  Smith  died. 
These  three  men  became  and  remained  throughout  the  directors. 
Smith  became  president,  Murray  vice-president  and  manager, 
and  Disosway,  secretary  and  treasurer.  There  was  no  change 
in  these  officers  until  Smith  died.  The  corporation  was  in  the 
full  sense  of  the  word  a  venture,  because  the  firm  of  Besson  & 
Co.,  its  predecessor,  had  become  insolvent  and  was  virtually 
moribund  in  1897,  so  that  Smith,  its  creditor  in  a  large  sum, 
had  taken  over  its  business,  assumed  its  liabilities  and  had 
caused  the  organization  of  the  corporation.  Xatu  rally  enough, 
these  three  men  seemed  to  deal  with  this  close  corporation  as  if 
it  were  a  copartnership.  Corporation  procedure,  observed 
somewhat  for  some  time,  fell  into  desuetude,  and  so  from  1903 
until  1912  there  is  no  record  of  any  meetings  of  directors  or  of 
stockholders,  and  there  is  proof  that  there  was  none.  However, 
corporation  books  were  kept,  and  at  the  end  of  each  year  a 
statement  of  the  condition  of  the  corporation  was  furnished  to 
each  stockholder.  The  corporation  was  successful,  for  although 
no  dividends  were  paid,  yet  at  the  death  of  Smith  it  had  a  sur- 
plus of  more  than  $50,000  and  there  were  no  creditors.  There 
seem  to  have  been  differences,  but  there  is  no  proof  of  any 
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dissensions  while  Smith  and  Disosway  were  alive;  Disosway 
survived  Smith  but  a  few  months.  After  the  death  of  the 
former,  Murray  sought  to  sell  his  stock  to  Smith's  representa- 
tives, but  there  was  no  sale.  Now,  when  Smith  and  Disosway 
are  dead,  Murray  brings  this  stockholder's  representative  action 
to  compel  the  executors  of  Smith  to  pay  into  the  treasury  of 
the  corporation,  moneys,  on  the  theory  that  they  were  taken 
therefrom  by  a  breach  of  the  fiduciary  obligations  of  Smith  to 
the  corporation.  The  corporation  answered,  and  the  defendant 
executors  answered  separately,  denying  some  of  the  allegations 
of  the  complaint  and  pleading  acquiescence  and  ratification 
and  Statute  of  Limitations.  At  the  close  of  the  case  the  court 
thought  that  upon  the  proof  the  plaintiff  was  not  entitled  to 
any  relief  and  dismissed  the  plaintiff  on  the  merits.  The 
plaintiff  accordingly  appeals  from  the  judgment.  I  think  that 
the  judgment  in  its  entirety  cannot  stand. 

Some  of  the  transactions  for  which  Smith  may  be  held 
responsible  are  of  such  a  character,  especially  as  mala  prohibita, 
that  the  defenses  of  ratification  or  acquiescence,  or  in  view  of 
the  circumstances  the  defense  of  the  Statute  of  Limitations  are 
not  available,  while  others  of  the  transactions  are  open  to  the 
defense  of  ratification  and  acquiescence.  The  discussion  is 
naturally  divided  by  these  two  classes,  and  I  shall  consider 
first  the  transactions  that  are  immune  from  this  attack  by  this 
stockholder.  The  trial  court  made  many  findings,  but  it  is 
imnecessary  to  reproduce  them  or  to  epitomize  them  now, 
inasmuch  as  I  shall  discuss  the  facts  later  on  as  they  are  sup- 
ported by  proof,  and,  therefore,  justly  found  by  the  court.  The 
court  found  without  exception  that,  prior  to  May  2,  1899,  Ellen 
W.  Besson,  a  connection  by  marriage  of  the  said  Smith,  received 
about  $6,600  moneys  of  the  corporation,  and  that  such  moneys 
were  loans.  The  loans  were  entered  and  carried  on  the  books 
of  the  corporation,  but  there  is  no  record  of  the  manner,  or  of 
any  corporate  procedure,  if  there  were  any,  whereby  this  money 
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was  lent  to  Mrs.  Besson.  The  court  found  without  exception 
that  this  money  had  been  taken  from  the  treasury  of  the  cor- 
poration, and  the  record,  though  vague,  indicates  that  the  time 
was  in  1899.  In  the  absence  of  all  other  proof  which,  were 
the  fact  otherwise,  would  have  been  forthcoming  (for  none 
knew  the  affairs  and  details  of  the  corporation  better  than  the 
plaintiff,  as  I  shall  presently  show),  we  may  infer  that  this 
money  was  taken  from  the  surplus  moneys  of  the  corporation. 
It  has  been  held  that  corporations  "  may  temporarily  lend  their 
surplus  funds  on  safe  security  when  it  is  inexpedient  to  dis- 
tribute them  among  the  shareholders."  (Morawetz  Priv.  Corp. 
[2d  ed.]  §  367;  Cook  Corp.  [6th  ed.]  §  681;  Garrison  Can- 
ning Co.  V.  Stanley,  133  Iowa,  57,  60,  and  cases  cited.  See, 
too,  the  intimation  in  McFarlan  v.  Triton  Ins.  Co*,  4  Den.  392, 
397.)  There  is  no  proof  that  it  was  expedient  then  or  at  any 
other  time  to  distribute  the  surplus,  which  at  the  time  of 
Smith's  death  was,  as  I  have  said,  more  than  $50,000.  There 
is  no  proof  that  there  was  any  distribution  at  any  time,  or  that 
dividends  were  ever  paid,  and  there  is  no  proof  that  the  plain- 
tiff or  any  other  of  the  two  stockholders  suggested  or  asked  for 
distribution  or  for  dividends.  Thus  it  appears  that  this  policy 
of  conserving  the  surplus  was  acquiesced  in  by  all  of  them. 
Mrs.  Besson  paid  interest  on  the  loan  and  reduced  it.  She 
owned  the  premises  wherein  the  corporation  carried  on  busi- 
ness, and  the  plaintiff  admitted  that  she  was  financially  respon- 
sible and  abundantly  able  to  pay  this  debt.  There  is  a  distinc- 
tion between  a  temporary  loan  of  the  surplus  funds  of  a  cor- 
poration when  not  otherwise  required,  and  the  practice  of  lend- 
ing the  moneys  of  the  corporation  as  if  the  corporation  were  a 
bank.  And  it  is  to  be  noted  that  section  25  of  the  former 
Stock  Corporation  Law  (Gen.  Laws,  chap.  36;  Laws  of  1892, 
chap.  688),  which  is  now  section  29  of  the  Stock  Corporation 
Law  (Consol.  Laws,  chap.  59;  Laws  of  1909,  chap.  61),  pro- 
hibits a  loan  of  any  moneys  to  stockholders.     Even  if  such  a 
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loan  was  ultra  vires  the  corporation,  it  was  not  otherwise  illegal 
and  it  was  neither  maluin  prohibitum  nor  malum  in  se.  (See 
Kent  V.  Quicksilver  Mining  Co.,  78  N.  Y.  159 ;  Bissell  v.  M.  S. 
&  K  I.  R.  R.  Cos.,  22  id.  258,  269.)  But  whichever  view  we 
may  take  of  the  transaction,  whether  it  was  legal  or  ultra  vires, 
I  think  that  the  plaintiff  cannot  prevail  in  this  feature  of  the 
case  for  the  reasons  that  I  shall  give  only  later  on,  inasmuch 
as  they  obtain  as  to  other  transactions.  I  attach  little  im- 
portance to  the  fact  that  the  loan  charged  on  the  books  to  Mrs. 
Besson  was  changed  afterwards,  at  the  instance  of  Smith,  to 
Mr.  Besson,  who,  apparently,  was  not  financially  responsible. 
The  plaintiff  does  not  pretend  to  say  that  he  was  misled  by  the 
said  change  in  the  books.  And  Mrs.  Besson  with  the  consent 
of  the  plaintiff,  in  lieu  of  testifying,  but  over  objection  as  to 
competency,  materiality  and  relevency,  filed  at  trial  her  formal 
acknowledgment  that  the  loan  was  made  to  her,  that  the  reduc- 
tions were  made  and  the  interest  was  paid  by  her,  that  the 
obligation  was  hers,  with  the  promise  to  discharge  it  with 
interest. 

The  said  Disosway  bought  building  materials  from  the  corpo- 
ration. He  was  a  resident  of  Dobbs  Ferry,  where  this  corpo- 
ration carried  on  its  business.  He  was  reputed  to  be  a  man 
of  wealth  and  of  property,  interested  in  several  shops  and  pos- 
sessed of  realty  in  the  county  of  Westchester.  He  bought  the 
materials  for  improvement  of  his  property.  He  was  treated  as 
was  any  other  customer,  and  charged  with  the  purchases  on  the 
books  in  an  account  which  had  amounted  to  $50,000.  There 
is  no  proof  of  any  discrimination  in  his  favor  in  prices,  tenns 
or  credits.  There  is  no  indication  that  the  extension  of  credit 
to  him  was  other  than  a  fair  risk  of  business.  At  the  time  of 
Smith's  death,  Disosway  had  reduced  his  debt  to  less  than 
$7,000.  It  was  not  shown  that  this  was  uncollectible.  Such 
purchases  wore  voidable,  not  void.  (Twin-Lick  Oil  Co.  v. 
Marbury,  01   U.  S.   587.)      It  is  contended  that  Smith  was 
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answerable  for  such  balance,  not  only  on  account  of  the  relation- 
ship of  Disosway  with  the  corporation,  but  also  because  Disos- 
way,  being  personally  indebted  to  Smith,  had  assigned  his  life 
insurance  policy  of  $5,000  to  Smith  as  security,  which  was  col- 
lected by  Smith's  executors;  and  because,  in  December,  1911, 
Disosway  and  his  wife  conveyed  certain  realty  to  Smith's 
executors  on  accoimt  of  the  said  indebtedness  to  Smith.  In  the 
first  transaction  Smith  himself  had  but  taken  security,  and  in 
the  second  transaction  Smith,  of  course,  had  no  part.  I  think 
that  there  was  no  breach  of  Smith's  fiduciary  obligation  as  a 
director  in  that  he  secured  security  for  a  personal  debt  due  from 
one  who  had  an  account  with  or  was  indebted  to  the  corporation. 
At  the  inception  of  the  corporation  in  1897,  the  salaries  of 
Smith  as  president,  the  plaintiff  as  vice-president  and  manager, 
and  of  Disosway  as  secretary  and  treasurer,  were  made  $100, 
$1,200  and  $100  a  year  respectively.  In  1903  Smith's  salary 
was  increased  to  $3,000,  and  Disosway's  salary  was  increased 
to  $1,200.  The  plaintiff  voted  against  the  resolution  for  such 
increases,  and  his  contention  is  that  he  is  entitled  to  have  paid 
into  the  treasury  of  the  corporation  all  moneys  drawn  by  Smith 
and  by  Disosway  which  represent  their  increased  salaries.  That 
contention  rests  upon  two  grounds:  First,  that  the  resolution 
of  such  increases  required  the  vote  of  Smith  and  of  Disosway, 
and  second,  that  the  salaries  in  the  amount  paid  were  excessive 
and  a  fraud  upon  the  corporation.  This  specification  as  to  the 
vote  is  correct,  for  Smith,  the  plaintiff  and  Disosway  consti- 
tuted all  of  the  stockholders  and  all  of  the  directors  of  the  cor- 
poration. But  I  think  that  this  action  was  voidable,  not  void. 
( Jacobson  v.  Brooklyn  Lumber  Co.,  184  N.  Y.  152,  162,  citing 
10  Cyc.  790;  Barr  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  125  K  Y. 
274,  275;  Godley  v.  Crandall  &  Godley  Co.,  212  id.  121,  132; 
Carr  v.  Kimball,  153  App.  Div.  839.)  The  by-laws  committed 
authority  over  salaries  to  the  directors ;  the  vote  of  the  increase 
is  recorded  as  taken  at  a  special  meeting  of  stockholders,  at 
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which  all  of  the  stockholders  were  present  and  consequently  all 
of  the  directors,  for  they  were  one  and  the  same.  Xo  point  ia 
made  as  to  formalities,  and  I  think  it  is  unimportant,  inasmuch 
as  all  of  the  directors  actually  voted  on  the  resolution ;  in  other 
words,  it  was  not  essential  in  this  instance  that  the  directors 
should  hold  a  separate  meeting  at  that  time  for  that  purpose. 
(See  Elyea  v.  Lehigh  Salt  Mining  Co.,  169  N.  Y.  33;  Cook 
Corp.  [6th  ed.]  §  606,  and  notes.)  And  I  think  that  the  trial 
court  was  right  in  finding  that  this  salary  was  proper  and  that 
the  increase  worked  no  wrong  upon  the  corporation.  The 
original  salary  of  $100  to  Smith  is  no  criterion.  For  the  co^ 
poration  was  formed  to  take  over  the  business  of  an  insolvent 
and  apparently  moribund  firm.  Smith  was  the  principal 
owner  of  the  corporation.  The  venture  was  practically  his 
venture.  He  was  a  merchant  in  New  York  city  and  engaged 
there  as  the  president  of  a  large  corporation.  He  did  not  know 
whether  the  corporation  would  fail  where  the  firm  had  failed. 
He  could  not  forecast  how  much  of  his  time  and  attention  would 
be  required  by  this  business.  The  value  of  his  services  as  presi- 
dent is  not  to  be  measured  bv  his  attendance  at  the  office  or  at 
the  place  of  business.  It  is  true  that  he  went  rarely  to  Dobbs 
Ferry,  but  he  kept  in  constant  touch  with  affairs  through 
bi-weeklv  visits  bv  Disoswav,  its  secretarv,  treasurer  and  boot 
keeper.  He  lent  to  the  corporation  his  financial  strength,  he 
guaranteed  its  commercial  paper,  he  advised  as  to  its  accounts 
and  credits,  and  it  may  be  inferred  that  he  directed  generallv 
its  conduct.  And  this  fact  stands  out :  that  where  the  firm  of 
Besson  &'  Co.,  with  the  plaintiff  as  a  partner,  had  failed,  the  co^ 
poration  of  Besson  &  Co.,  with  Smith  as  its  president  and  in 
control,  succeeded.  And  when  this  increase  of  salary  was  made 
the  corporation  had  shown  success,  and  had  accumulated  a  con- 
siderable surplus.  Disosway  was  first  its  secretary  and  its 
troasnrer,  but  later  on  took  over  the  duties  of  the  bookkeeper, 
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who  was  discharged.      He  attended  at  the  office  daily  and  did 
his  work.     The  salary  of  $1,200  seems  fair  and  just. 

The  question  presented  in  this  case  is,  not  whether  a  stock- 
holder had  such  a  remedy,  but  whether  this  stockholder  had  it 
at  the  time  he  invoked  it.  The  plaintiff,  as  we  have  seen,  was 
a  stockholder  from  the  outset  until  the  death  of  Smith,  and  for 
the  same  period  he  was  vice-president,  director  and  the  mana- 
ger. He  devoted  his  entire  time  to  the  business  at  Dobbs 
Ferry.  The  books  of  the  corporation  were  kept  in  its  office  at 
that  place,  were  open  to  him,  and  were  looked  into  frequently 
by  him.  They  showed  the  loan  to  Mrs.  Besson  in  specific  terms. 
The  plaintiff  received  at  the  close  of  each  year  statements  of 
the  corporate  affairs  in  detail,  that  specified  the  loan,  and  he 
admits  that  he  examined  the  statements  and  understood  them, 
for  he  had  been  a  bookkeeper.  If  we  believe  that  he  did  not 
know  of  the  loan  to  Mrs.  Besson  before  or  at  the  time  it  was 
made  in  1899,  that  he  did  not  learn  of  it  from  the  books  wherein 
it  was  entered  —  and  our  credulity  is  taxed  when  we  remember 
his  close  association  with  this  close  corporation  —  we  must 
believe  that  he  knew  of  the  loan  when  he  received,  read,  exam- 
ined and  understood  the  annual  statements  wherein  it  was  set 
forth.  In  any  event  the  law  will  impute  such  knowledge  to 
him.  He  knew  of  the  increase  of  salaries  in  1903,  for  he 
voted  against  the  resolution,  and  he  must  have  known,  or  was 
legally  chargeable  with  knowledge,  that  these  salaries  were  paid 
inasmuch  as  these  annual  statements  contained  this  informa- 
tion. He  knew  of  the  sales  to  Disosway,  because  the  sales  were 
executed  under  his  direction  as  manager  and  were  entered 
regularly  upon  the  books.  Now,  there  is  not  a  bit  of  evidence 
that  at  any  time  he  ever  demurred,  objected  or  protested  against 
any  of  these  transactions  or  sought  rectification  or  redress,  save 
that  he  voted  in  1903  against  the  increased  salaries.  It  might 
well  have  been  that  protest  or  objection,  or  the  seeking  of  relief 
within  the  corporation,  would  have  been  unavailing,  but  in  any 
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event  He  could  have  invoked  the  courts.  How  can  he  be  heard 
to  say  that  he  was  cowed  by  Smith,  when  he  was  independent 
enough  to  vote  against  Smith  on  the  questions  of  the  discharge 
of  John  Besson,  the  discharge  of  the  bookkeeper,  the  substitu- 
tion of  Disosway  for  him  and  the  increases  of  the  salary,  in- 
eluding  that  made  for  Smith  himself? 

The  doctrine  of  acquiescence,  as  said  in  Lowndes  v.  Wicks 
(69  Conn.  15,  30),  is  "  Well  defined  as  quiescence  under  such 
circumstances  that  assent  may  be  reasonably  inferred  from  it'' 
(2  Pom.  Eq.  Juris.  [3d  ed.]  §  965  and  note;  PoUitz  v.  Wabash 
R.  R.  Co.,  207  N.  Y.  113,  129;  Kent  v.  Quicksilver  Mining 
Co.,  supra.)  Upon  the  authorities  cited,  to  which  I  may  add 
Hoyt  V.  Latham  (143  U.  S.  553)  and  Klein  v.  Independent 
Brewing  Assn.  (231  111.  594),  I  think  that  the  plaintiff  must 
be  held  to  acquiescence  as  to  these  said  transactions.  (See,  too, 
Morawetz  Corp.,  supra,  §  262,  note  2.) 

But,  as  I  have  said,  there  are  other  transactions  as  to  which 
this  judgment  should  not  be  affirmed.  Between  January  1, 
1907,  and  the  time  of  his  death,  Smith  withdrew  moneys  from 
the  corporation  which  at  the  latter  period  amounted  with  in- 
terest to  $12,614.97,  and  prior  to  Smith's  death  Disosway  had 
become  indebted  to  the  corporation  for  money  received,  which, 
according  to  the  statement  of  January  1,  1911,  amounted  to 
$3,637.47.  The  court  has  foimd  without  exception  that  these 
moneys  represent  loans  to  these  two  persons.  These  moneys  were 
entered  and  carried  on  the  corporate  books  as  such  loans.  These 
loans  were  made  to  these  stockholders  individually,  and  it  must 
be  presumed  that  they  were  for  their  own  advantage.  There- 
fore such  use  of  the  funds  of  the  corporation  was  a  breach  of 
duty  on  the  part  of  Smith  (PoUitz  v.  Wabash  R  R.  Co.,  207 
N.  Y.  113),  and  it  was  malum  prohibitum.  (Stock  Corp.  Law 
[Gen.  Laws,  chap.  36;  Laws  of  1892,  chap.  688],  §  25;  re- 
enacted  by  Stock  Corp.  Law  [Consol.  Laws,  chap.  59;  Laws  of 
1909,  chap.  61],  §  29.)      Such  use  if  malum  prohibitum  was 
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impossible  of  ratification,  because  ratification  is  as  objection- 
able to  that  which  is  malum  prohibitum  as  was  the  original 
offending.  (Pom.  Eq.  Juris.  [3d  ed.],  §  964,  note;  Schwab 
V.  Potter  Co.,  194  X.  Y.  409,  419 ;  Continental  Securities  Co. 
V.  Belmont,  206  id.  7,  18.)  Having  in  mind  the  decision  and 
discussion  in  Pollitz's  case  (supra)  ^  one  may  say  that  if  the 
defense  of  acquiescence,  rest  upon  the  principle  of  ratification, 
then  there  could  be  no  ratification  of  an  act  malum  prohibitum, 
and  if  it  rest  upon  the  principle  of  estoppel,  no  new  rights  have 
arisen  or  could  have  arisen  as  to  these  borrowers  sjince  such 
loans  were  made.  So  far  as  laches  is  concerned,  laches  rests 
upon  estoppel  (Cook  Stock  &  Stockh.  [2d  ed.],  §  731,  and 
authorities  cited),  and  the  cause  of  action  is  barred,  not  by 
laches,  but  by  the  Statute  of  Limitations.  (PoUitz  v.  Wabash 
R.  R.  Co.,  supra,  130.)  The  Statute  of  Limitations  applica- 
ble would  be  that  of  10  years.*  (Brinckerhoff  v.  Bostwick,  99 
IsT.  Y.  185.)  But  as  Smith  remained  a  director  of  the  corpora- 
tion up  to  the  time  of  his  death  in  1911  (Gen.  Corp.  Law  [Gen. 
Laws,  chap.  35;  Laws  of  1892,  chap.  687],  §  23;  re-enacted  by 
Gen.  Corp.  Law  [Consol.  Laws,  chap.  23 ;  Laws  of  1909,  chap. 
28],  §  28),  I  think  that  the  statute  did  not  begin  to  run  prior 
to  that  time.  (Zebley  v.  F.  L.  &  T.  Co.,  139  N.  Y.  461,  469 ; 
Ludington  v.  Thompson,  153  id.  499;  National  Bank  of  Com- 
merce V.  Wade,  84  Fed.  Rep.  10.)  Whether  plaintiff  acqui- 
esced at  the  time  these  loans  were  made,  or  knew  of  them  at  the 
time  they  were  made,  we  do  not  know.  But  it  is  clear  enough 
that  he  knew  of  them,  or  at  least  is  chargeable  with  legal  knowl- 
edge thereof,  for  a  number  of  years.  But,  nevertheless,  I  think 
that  he  is  not  barred  from  relief.  Story  in  his  Equity  Juris- 
prudence (13th  ed.,  §  298)  writes:  "  In  cases  where  the  agree- 
ments or  other  transactions  are  repudiated  on  account  of  their 
being  against  public  policy,  the  circumstances  that  the  relief  is 


•  See  Code  Ov.  Proc.  §  388.— [Rep. 
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asked  by  a  party  who  is  particeps  criminis  is  not  in  equity 
material.  The  reason  is  that  the  public  interest  requires  that 
relief  should  be  given,  and  it  is  given  to  the  public  through  the 
party." 

The  learned  counsel  for  the  appellant  calls  to  our  attention 
that  there  is  no  loss  to  the  corporation  by  the  loans  to  Smith  or 
to  Ellen  W.  Besson,  but  I  think  that  proof  of  loss  to  the  corpora- 
tion was  not  essential.  The  stockholder  in  such  an  action  has 
the  right  to  insist  that  the  illegal  act  be  undone.  (Byme  r. 
Schuyler  Electric  Mfg.  Co.,  65  Conn.  336 ;  Schwab  v.  Potter 
Co.,  9upra.) 

The  judgment  must  be  modified  so  that  the  plaintiff  recover 
for  the  corporation  the  amounts  of  the  loans  to  Smith  and  to 
Disosway,  with  interest,  and  consequently  the  findings  that  are 
to  the  contrary  are  disapproved  and  appropriate  findings  will 
be  made  in  their  stead ;  and  when  the  judgment  is  thus  modified 
it  will  be  affirmed,  without  costs  to  either  party.  The  parties 
must  submit  proposed  findings  to  this  court  within  twenty  days. 

Burs,  Thomas,  Cabb  and  Rich,  JJ.,  concurred. 

Judgment  modified  in  accordance  with  opinion  by  JE^'KS, 
P.  J.,  and  as  so  modified  affirmed,  without  costs  to  either  party. 
Parties  must  submit  proposed  findings  to  this  court  within 
twenty  days.     Order  to  be  settled  before  the  presiding  justice. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
James  W.  Osborne,  as  Executor  and  Trustee  under  the  Last 
Will  and  Testament  of  Eugene  La  Grove,  Deceased. 

James  W,  Osborne,  as  Executor  and  Trustee,  etc.,  Appellant ; 
Ivy  Lee  La  Grove  and  Others,  Respondents. 

(Supreme  Court,  Appellate  Division,  Second  Department,  March  12,  IWS.) 

Trust — Right  of  Trustee  to  Appeal  from  Decree  in  Final  Account- 
ing— Corporations — ^Basis  for  Declaration  of  Stock  Divideni)— When 
Right  to  Stock  Dividend  Vested. 

The  fact  that  on  an  accounting  by  a  trustee  the  life  tenant  and  her 
husband,  father,  mother,  brother  and  sifters,  being  all  the  persons  entitled 
to  the  remainder,  appeared,  but  all  failed  to  appeal,  is  not  a  ground  for 
a  dismissal  of  an  appeal  by  the  trustee,  as  the  remainder^  may  be  con- 
tingent. 

Where  directors  of  a  corporation  after  directing  a  stock  dividend  which 
had  previously  been  authorized  by  the  stockholders  at  the  same  meet- 
ing adopt  a  resolution  authorizing  a  cash  dividend  out  of  the  profits  of 
the  corporation,  the  amount  of  the  cash  dividend  should  not  be  con- 
sidered as  ihaving  been  deducted  fromi  the  surplus  of  the  corporation 
used  as  a  basis  for  the  declaration  of  the  stock  dividend. 

The  right  to  a  stock  dividend  becomes  vested  when  it  is  authorised  even 
though  the  certificates  are  actually  delivered  thereafter. 

Appeal  by  James  W.  Osborne,  as  executor  and  trustee,  etc., 
from  part  of  a  decree  of  the  Surrogate's  Court  of  the  county  of 
Kings,  entered  in  the  office  of  said  Surrogate's  Court  on  or 
about  the  18th  day  of  June,  1914. 

Gilbert  D.  Lamb  (Robert  D.  Petty  with  him  on  the  brief), 
for  the  appellant. 

Jerry  A.  Wemberg,  for  the  respondents. 

Cakr,  J. —  This  is  an  appeal  from  a  decree  of  the  Surrogate's 
Court  in  Kings  county.      It  is  the  last  phase  of  a  litigation 
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which  has  been  before  this  court  in  153  Appellate  Division,  312, 
and  before  the  Court  of  Appeals  in  209  New  York,  450.  In 
the  Court  of  Appeals  certain  rules  were  declared  as  to  the 
apportionment  of  a  corporation  stock  dividend  between  a  life 
tenant  and  the  trustee  of  a  fund  held  for  her  life,  with  re- 
mainder over  on  her  death  to  such  persons  as  would  take  her 
property  at  her  death  under  the  Statute  of  Distributions.  She 
is  yet  alive,  and  she  has  a  husband,  a  father,  mother,  brother 
and  sisters.  The  remainder  seems  to  us  contingent,  as  none 
of  these  persons  may  survive  the  life  tenant,  in  which  event  her 
next  of  kin  would  take  directly  and  not  by  representation.  All 
these  persons  were  brought  into  the  accounting  proceeding,  none 
of  them  has  appealed  and,  therefore,  the  life  tenant  urges  that 
this  appeal  by  the  trustee  should  be  dismissed.  We  think  this 
contention  is  not  good  under  the  facts  of  this  case. 

The  Singer  Sewing  Machine  Company  declared  a  stock  divi- 
dend in  which  this  estate  is  interested  to  the  extent  of  2,920 
shares.  Under  the  decision  of  the  Court  of  Appeals,  this  stock 
dividend  is  apportionable  between  the  life  tenant  and  the  trus- 
tee in  proportions  depending  upon  the  amount  of  the  surplus  of 
the  corporation  at  the  time  the  stock  dividend  was  authorized. 
The  life  tenant  claims  652  722/1000  shares;  while  the  trustee 
contends  that  the  life  tenant  is  entitled  to  but  527  722/1000 
shares.  As  the  shares  of  this  corporation  are  very  valuable, 
the  money  value  in  dispute  is  very  substantial. 

The  controversy  arises  as  follows:  On  June  2,  1910,  the 
directors  of  the  Singer  Company  adopted  a  resolution  to  call  a 
special  meeting  of  the  stockholders  to  pass  upon  the  question 
of  a  stock  dividend ;  on  June  sixteenth  the  special  meeting  of 
the  stockholders  authorized  the  stock  dividend  and  "  to  issue 
forthwith  in  payment  thereof  certificates  of  fully  paid  non- 
assessable stock  to  the  stockholders  of  record  at  this  date  in 
the  amounts  in  which  they  are  respectively  entitled  to  the 
same."      On  June  seventeenth  the  directors  met  and  declared 
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the  stock  dividend,  and  directed  the  certificates  '*  to  issue 
forthwith." 

As  a  matter  of  fact,  the  certificates  were  not  delivered  until 
some  days  later.  There  is  no  dispute  as  to  the  law  by  either 
counsel,  that  the  right  to  the  stock  became  vested  when  the 
dividend  was  authorized,  even  though  the  certificates  were 
actually  delivered  later.  If  there  was  no  other  circumstance 
in  this  case  then  the  surplus  of  the  corporation  would  be  com- 
putable at  the  time  the  stock  dividend  was  authorized,  and  the 
life  tenant  would  be  right  incontestably  in  her  claim  as  to  the 
proportion  of  the  stock  dividend  to  be  allotted  to  her.  How- 
ever, at  the  same  meeting  of  the  directors  of  the  Singer  Com- 
pany, but  after  the  stock  dividend  was  authorized,  a  resolu- 
tion was  adopted  authorizing  a  cash  dividend  of  the  sum  of 
$1,800,000  out  of  the  profits  of  the  corporation.  The  trustee 
contends  that  as  both  resolutions  were  adopted  at  the  same 
meeting  they  must  be  considered  as  but  one  transaction,  and 
that  the  amount  of  the  cash  dividend  of  $1,800,000  must  be 
considered  as  having  been  deducted  from  the  surplus  of  the 
corporation  as  a  basis  for  the  declaration  of  the  stock  dividend. 
We  think  not.  The  cash  dividend  was  declared  by  the  direct- 
ors in  the  fullness  of  their  power  as  directors.  The  stock  divi- 
dend was  authorized  by  the  stockholders  at  a  prior  special 
meeting  and  in  making  the  stock  dividend  the  directors  but 
carried  out  the  authorization  of  the  stockholders,  and  when 
that  dividend  was  declared  the  transaction  was  consummated 
and  all  rights  were  vested.  The  subsequent  declaration  by  the 
directors  of  a  cash  dividend,  later  in  order,  is  not  to  be  trans- 
ferred from  its  actual  order,  so  as  to  give  it  an  effect  qualifying 
the  declaration  of  the  stock  dividend.  The  facts  are  unusual 
and  no  direct  precedents  are  cited  by  any  party  to  the  appeal. 

The  decree  of  the  Surrogate's  Court  of  Kings  county,  in  so 
far  as  appealed  from,  should  be  affirmed,  with  costs  to  the  trus- 
tee and  the  life  tenant,  payable  out  of  the  estate. 
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BuKR,  Thomas  and  Rich,  J  J.,  concurred;  Jenks,  P.  J., 
taking  no  part. 

Decree  of  the  Surrogate's  Court  of  Kings  county,  in  so  far  as 
appealed  from,  affirmed,  with  costs  to  the  trustee  and  the  life 
tenant,  payable  out  of  the  estate. 


In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament 

of  Ellen  M.  Bennett,  Deceased. 

Flora  Gray  Smith,  Appellant,  v.  Benjamin  F.  Ferris  and 

Others,  M.  Respondents. 

{Supreme  Court,  Appellate  Division,  Fourth  Department,  March  3,  1915.) 

Will — Revocation — Pbesumftion  Whebe  Will  Cannot  Be  Fouin)— Evi- 
dence— Contents  op  Lost  Will — When  Communications  to  AxTOBifEr 
Not  Pbivilbged. 

Wliere  a  will  which  in  terms  revoked  all  prior  wiU«  was  delivered  to 
the  testatrix  and  it  cannot  be  found  after  her  death  or  its  whereabouts 
accounted  for,  it  is  presumed  that  it  was  destroyed  by  her  with  an 
intention  to  revoke  it. 

Where  directions  for  the  preparation  of  a  will  were  given  by  the  testi- 
trix  to  an  attorney  in  the  presence  of  a  third  person,  her  friend,  and  the 
will  when  drawn  was  read  to  the  testatrix  in  the  hearing  of  said  persoiii 
the  attorney  after  the  death  of  the  testatrix  is  competent  to  testify  both 
to  the  execution  of  the  will  and  to  the  fact  that  it  contained  a  clanse 
revoking  all  former  wills,  for  under  Such  circumstances  the  prohibition 
contained  in  section  835  of  the  Code  of  Civil  Procedure  does  not  apply. 

Appeal  bv  Flora  Gray  Smith,  legatee,  from  a  decree  of  the 
Surrogate's  Court  of  the  county  of  Steuben,  entered  in  the 
ofBce  of  said  Surrogate's  Court  on  the  18th  day  of  March,  1914, 
denying  probate  to  an  instrument  in  writing  purporting  to  be 
the  last  will  and  testament  of  Ellen  Bennett,  deceased. 
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Milo  M.  Acker,  for  the  appellant* 

Robbins,  Brown  &  Phillips  (Fred  A.  Bobbins  of  counsel), 
for  the  respondent  Benjamin  F.  Ferris. 

Shultz,  Stevens  &  Cameron  (Fred  A.  Bobbins  of  counsel), 
for  the  respondent  Elizabeth  A.  Meyers. 

Per  Curiam. —  We  are  satisfied  that  the  evidence  shows  that 
the  instrument  presented  by  the  petitioner,  the  appellant  herein, 
for  probate  as  the  last  will  and  testament  of  Ellen  M.  Bennett, 
deceased,  bearing  date  October  16,  1905,  was  revoked  by  a 
subsequent  will  duly  made  and  executed  by  the  testatrix  on  or 
about  March  16,  1908,  which  last-mentioned  will  contained  a 
clause  revoking  all  former  wills  made  by  her.  The  evidence 
further  shows  that  this  last  will  after  its  execution  was  by 
testatrix's  direction  retained  by  the  attorney  who  drew  it,  in 
whose  custody  it  remained  for  some  two  years;  and  at  her 
request  it  was  then  delivered  to  her.  What  afterwards  be- 
came of  it  is  not  shown ;  but,  as  it  could  not  be  found,  the  pre- 
sumption is,  under  the  circumstances,  that  it  was  destroyed  by 
her  with  the  intention  of  revoking  it.  (CoUyer  v.  CoUyer,  110 
N.  Y.  481 ;  Matter  of  Kennedy,  167  id.  163. 

A  material  part  of  the  evidence,  by  which  contestants  sought 
to  establish  the  execution  of  the  later  will,  and  the  fact  that  it 
contained  the  revocation  clause,  was  given  by  the  attorney,  who, 
at  the  request  and  by  direction  of  deceased,  drew  it.  This 
evidence  was  duly  ob^'ected  to  by  the  petitioner  as  calling  for 
the  disclosure  of  a  conununication  between  an  attorney  and  his 
client,  disclosure  of  which  by  the  attorney  was  prohibited  by 
section  835  of  the  Code  of  Civil  Procedure,  and  exception  duly 
taken  to  its  admission.  If,  therefore,  the  attorney  was,  under 
the  circumstances  of  this  case,  prohibited  by  the  section  referred 
to  from  disclosing  the  contents  of  that  will,  then  the  erroneous 
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admission  of  his  evidence  would  necessarily  require  the  reversal 
of  the  decree.     But  it  appears  that,  while  the  attorney  was  not 
a  witness  to  the  will,  yet  the  directions  for  its  preparation  were 
given  him  by  the  deceased  in  the  presence  of  a  third  person, 
Mrs.  Taft,  a  friend  of  deceased,  whom  she  had  requested  to 
accompany  her  to  the  attorney's  office,  and  that  after  the  will 
was  prepared  by  him  he  read  it  aloud  in  the  presence  and  llea^ 
ing  of  both  Mrs.  Taft  and  the  deceased.     Mrs.  Taft  was  a  wit- 
ness to  the  execution  of  this  will,  and  she,  as  well  as  the  attor- 
ney, gave  evidence  as  to  its  execution.      Under  these  circum- 
stances the  communications  between  the  attorney  and  his  client 
do  not  partake  of  that  confidential  character,  nor  is  the  relation 
occupied  by  the  attorney  and  client  in  regard  to  such  com- 
munications of  the  confidential  nature,  disclosure  of  which  is 
prohibited  by  the  section  above  referred  to.      (Baumann  v. 
Steingester,  213  N.  Y.  328.)      This  court  has  also  so  held  in 
two  cases  in  which  the  same  question  arose.      (See  Matter  of 
Barnes,  70  App.  Div.  523 ;  Matter  of  Eckler,  126  id.  199.) 

The  failure  of  contestants  to  produce  the  other  subscribing 
witness  for  examination  on  the  hearing  was  sufficiently 
explained. 

The  decree  should  be  affirmed,  with  costs  to  respondents 
payable  out  of  the  estate. 

All  concurred. 

Decree  affirmed,  with  costs  to  respondents  payable  out  of  the 
estate. 
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Metropolitan  Tkust  Company  of  the  City  of  New  York, 
Suing  in  Its  Individual  Capacity  and  as  Administrator,  etc., 
of  Alexander  McDonald,  Deceased,  Appellant,  v.  Edmund 
K.  Stallo  and  Others,  Respondents,  Impleaded  with  The 
Alabama   Securities   Company   and   Others,   Defendants. 

(No.  1.) 

« 

{Supreme  Courts  Appellate  Division,  First  Department,  March  12,  1915.) 

EXECUTOBS    AND    AdMINISTRATOBS — JXTKISDICTION    OF    StJPBEME    CoUBT    TO 

Restbaix  Pboceedino  in  Subbooat&'s  Court  fob  Removal  of  Adminis- 
TBATOB  Pending  Suit  fob  an  Accounting — Secubed  Cbeditob  May  Act 
AS  Administbatob. 

An  administrator  which  at  the  time  of  its  appointment  was  a  creditor 
of  the  estate,  holding  collateral  Security  for  its  deA>t,  brought  suit  both 
in  its  individual  and  in  its  representative  capacity  against  all  persons 
having  any  claim  against  the  estate  for  an  accounting  to  determine  its 
liability  to  the  estate,  and  incidentally  to  procure  an  adjustment  of 
many  conflicting  claims  to  the  proceeds  of  the  collateral  security  which 
it  had  sold,  and  also  to  other  securities.  Immediately  after  the  com- 
mencement of  this  suit  one  of  the  next  of  kin  of  the  intestate  instituted 
a  proceeding  in  the  Surrogate's  Court  for  the  removal  of  the  plaintiff  as 
administrator  upon  the  ground  that  it  had  m»ismanaged  the  estate. 
.  Held,  that  an  application  by  the  administrator  for  a  temporary  in- 
junction restraining  the  prosecution  of  the  proceeding  in  the  Surrogate's 
Court  for  its  removal  during  the  pendency  of  the  suit  for  an  accounting 
should  be  granted,  especially  since  the  administrator  id  financially  able 
to  respond  to  any  judgment  fixing  its  liability  to  the  estate,  and  any 
failure  in  its  duty  as  administrator  has  already  been  accomplished,  and 
since  the  assets  will  not  ibe  liable  to  any  loss  or  diminution. 

A  secured  creditor  of  an  estate  is  not  disqualified   from  acting  as 
administrator. 

LiAUGnLiN  and  McLaughlin,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Metropolitan  Trust  Company  of  the 
City  of  New  York,  individually  and  as  administrator,  etc., 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
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of  New  York  on  the  25th  day  of  August,  1914,  denying  its 
motion  for  an  injunction  pendente  lite  herein,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  26th  day  of  October, 
1914,  resettling  the  prior  order. 

Also  an  appeal  by  the  plaintiff  from  an  order  of  the  Supreme 
Court,  made  at  the  New  York  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  coimty  of  New  York  on  the  31st  day 
of  August,  1914,  granting  the  defendant  Laura  McDonald 
Stallo's  motion  to  vacate  the  temporary  injunction  contained 
in  the  order  to  show  cause  herein. 

John  G.  Milbum  of  counsel  (Walter  F.  Taylor  with  him  on 
the  brief),  for  the  appellant. 

Nash  Rockwood  of  counsel  (Rockwood  &  Haldane,  atto^ 
neys),  for  the  respondents. 

Scott,  J. —  The  nature  of  this  action  and  the  relief  sought 
therein  are  stated  at  length  in  the  opinion  handed  down  here- 
with on  appeal  from  an  order  sustaining  a  demurrer  to  the  com- 
plaint. (;^[etropolitan  Trust  Co.  v.  Stallo,  No.  2,  166  App. 
Div.  649.)  For  the  purpose  of  this  opinion  it  is  sufficient  to 
say  that  plaintiff  is  the  administrator  of  the  estate  of  Alexander 
McDonald,  deceased ;  that  it  was  at  the  time  of  its  appointment 
a  creditor  of  the  estate  holding  collateral  security  for  its  debt; 
that  it  had  sold  such  security  for  the  payment  of  its  claim,  and 
that  it  now  holds  a  part  of  the  proceeds  of  such  sale,  as  well  as 
certain  securities  with  reference  to  which  claims  have  been  made 
by  persons  other  than  the  estate  or  those  ultimately  entitled  to 
it.  The  judgment  sought  is  a  general  accounting  in  which  it 
may  be  ascertained  with  what  plaintiff  is  chargeable,  in  cash  or 
securities,  as  administrator,  and  what  valid  claims,  if  any,  are 
held  by  any  of  the  defendants  against  money  or  securities  in 
plaintiff's  hands  which  are  apparently  assets  of  the  estate  for 
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which  it  is  administrator.  It  seems  to  be  quite  plain  that  every 
question  respecting  the  amount  of  the  estate,  the  valid  claims 
against  it  and  the  liability  of  plaintiff  rfor  its  acts  or  failure  to 
act  as  administrator  can  be  raised  and  determined  in  this 
action,  and  it  is  not  easy  to  see  how  they  can  all  be  determined 
otherwise  than  in  this  or  some  similar  action  except  by  a  series 
of  actions,  which  latter  course  would  inevitably  result  in  much 
confusion  and  probably  great  expense  to  the  estate. 

Immediately  after  this  action  had  been  commenced  the  de- 
fendant Laura  McDonald  Stallo,  one  of  the  two  next  of  kin  of 
the  intestate,  instituted  a  proceeding  in  the  Surrogate's  Court 
for  the  removal  of  plaintiff  as  administrator  of  the  estate  of 
said  Alexander  McDonald,  deceased.  An  order  was  subse- 
quently made  by  the  Surrogate's  Court  granting  the  prayer  of 
the  petitioner.  This  order  was  reversed  for  reasons  not  affect- 
ing the  question  now  under  consideration.  (Matter  of  McDon- 
ald, 160  App.  Div.  86 ;  211  IST.  Y.  272.)  By  the  orders  entered 
on  the  appeal  referred  to  the  whole  matter  was  remitted  to  the 
Surrogate's  Court,  which,  as  is  conceded,  has  sole  and  exclusive 
authority,  in  the  first  instance,  to  act  upon  a  petition  for  the 
removal  of  an  administrator. 

The  present  application  is  for  a  temporary  injunction  re- 
straining the  defendant  Laura  McDonald  Stallo  from  prosecut- 
ing, during  the  pendency  of  this  action,  the  above-mentioned 
proceeding  instituted  by  her  for  the  removal  of  this  plaintiff  as 
administrator  as  aforesaid,  and  from  instituting  or  prosecuting 
any  other  action  or  proceeding  concerning  or  affecting  any  of 
the  matters  set  forth  in  the  complaint  herein. 

The  authority  of  the  Supreme  Court  sitting  as  a  Court  of 
Equity,  and  indeed  its  duty,  in  a  proper  case,  to  stay  proceed- 
ings in  another  court  is  so  well  established  that  it  will  not  be 
questioned.  The  only  inquiry  is  as  to  when  a  proper  case  is 
presented.  (See  Erie  Railway  Co.  v.  Ramsey,  45  N".  Y.  637; 
4  N.  Y.  Annot.  Dig.  948.)     Nor  is  it  an  insuperable  objection 
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to  siicli  an  injunction  that  it  restrains  the  prosecution  of  pro- 
ceedings as  to  which  the  Surrogate's  Court  has  concurrent  or 
exclusive  jurisdiction.  (Pettigrew  v.  Foshay,  12  Hun,  483; 
Van  Sinderen  v.  Lawrence,  50  id.  272;  Schlesinger  v.  Schles- 
inger,  157  App.  Div.  633.) 

While  the  jurisdiction  and  authority  of  the  Supreme  Court 
to  restrain  the  prosecution  of  proceedings  in  other  tribunals 
are  not  necessarily  determined  by  the  priority  of  institution, 
the  case  for  such  restraint  is  much  strengthened  when,  as  in 
this  case,  the  commencement  of  the  action  in  the  Supreme 
Court  antedates  the  commencement  of  the  action  or  proceed- 
ing sought  to  be  enjoined.  In  Schuehle  v.  Reiman  (86  IS.  Y. 
270 ),  the  Court  of  Appeals  said :  "  Where  the  object  of  two  legal 
proceedings  is  the  same,  convenience  as  well  as  a  proper  r^rd 
for  the  rights  of  debtor  and  creditor  require  if  possible  that 
the  fund  in  which  both  are  interested  should  be  subjected  to 
diminution  by  one  litigation  only,  and  the  parties  themselves 
spared  the  unnecessary  labor  and  expense  of  conducting  two 
controversies  over  the  same  matter.  It  would  seem  also  that 
if  both  tribunals,  whose  interference  has  been  invoked,  have 
equal  or  concurrent  jurisdiction,  it  should  continue  to  be  exe^ 
cised  by  that  one  whose  process  was  first  issued." 

In  Ludwig  v.  Bungart  (48  App.  Div.  613),  the  present  chief 
judge  of  the  Court  of  Appeals  writing  for  the  Appellate  Divi- 
sion said :  '*  V^Tiile  it  has  many  times  been  held  that  the  Su- 
preme  Court  may  properly  decline  to  take  cognizance  of  a 
matter  over  which  the  Surrogate's  Court  has  concurrent  juris- 
diction, such  refusal  does  not  seem  to  be  atuhorized,  unless  the 
jurisdiction  of  the  Surrogate's  Court  has  already  been  invoked. 
The  rule  is  that  where  both  tribunals  have  equal  jurisdiction, 
the  cause  should  be  retained  and  disposed  of  in  the  forum  where 
ii^Hirial  action  was  first  sought.'* 

To  the  same  eflFect  are  Garlock  v.  Vandevort  (128  N.  Y. 
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374)  ;  Matter  of  Farrell  (125  App.  Div.  702)  and  many  other 
cases. 

In  considering  whether  the  case  at  har  presents  a  proper 
occasion  for  the  exercise  of  this  undoubted  jurisdiction  of  the 
Supreme  Court  we  may  properly  look  at  the  grounds  set  forth 
in  the  petition  as  a  reason  for  the  removal  of  the  administra- 
tor, not  for  the  purpose  of  passing  upon  the  sufficiency  of  those 
grounds,  for  that  is  a  matter  to  be  passed  upon  by  the  Surro- 
gate's Court,  but  for  the  purpose  of  determining  the  imminence 
of  the  necessity,  if  necessity  there  be,  for  the  consideration  of 
the  question  whether  or  not  the  administrator  should  be 
removed. 

It  is  to  be  noted  in  the  first  place  that  there  is  no  suggestion 
anywhere  that  plaintiff  is  not  amply  able  to  respond  to  any 
judgment  or  order  which  may  be  made  fixing  the  amount  for 
which  it  is  liable  to  account,  and  no  claim  is  made  that  the 
assets  of  the  estate  are  liable  to  loss  or  diminution  by  reason  of 
the  insolvency  of  plaintiff.  By  reference  to  the  petition  it 
appears  that  the  sole  ground  upon  which  the  removal  of  the 
administrator  is  sought  is  the  claim  on  the  part  of  the  petitioner 
that  plaintiff,  occupying  the  dual  position  of  administrator  and 
secured  creditor,  failed  to  credit  upon  said  loan  certain  sums 
which  should  have  been  credited  thereon;  sold  the  collateral 
securing  such  debt  in  violation  of  an  alleged  oral  agreement  to 
extend  the  due  date  of  said  lebt,  and  improvidently  or  wrong- 
fully sold  said  collateral  securities  at  a  less  price  than  should 
have  been  obtained  for  them.  Thus  it  appears  that  every 
failure  or  dereliction  of  duty  charged  against  plaintiff  as  ad- 
ministrator is  something  which  has  already  been  fully  accom- 
plished, and  that  the  questions  presented  as  arising  therefrom 
are  questions  which  can  be  appropriately  raised  and  disposed 
of  in  this  action,  the  principal  object  of  which  is  to  judicially 
and  finally  determine  for  what  plaintiff  is  chargeable  to  the 
estate  of  which  it  is  administrator.    The  gravamen  of  the  peti- 
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tion  is  contained  in  its  28th  and  29th  paragraphs,  which  follow 
the  somewhat  detailed  statement  of  the  several  derelictions  from 
duty  charged  against  the  administrator.  These  paragraphs  read 
as  follows: 

"  XXVIII.  That  said  Metropolitan  Trust  Company  admits 
a  part  of  your  petitioner's  claim  and  denies  the  remainder,  and 
that  your  petitioner  and  said  Metropolitan  Trust  Company  are 
unable  to  arrive  at  an  agreement  as  to  the  amount  of  its  liabil- 
ity and  it  is  necessary  to  sue  said  Metropolitan  Trust  Company 
for  an  accounting,  for  which  reason  it  is  necessary  that  some 
person  not  interested  adversely  to  your  petitioner  should  be 
appointed  administrator  of  the  estate  of  said  Alexander 
McDonald,  who  will  bring  suit  forthwith  against  said  Metro- 
politan Trust  Company  for  sltx  accounting  and  for  damages. 

"  XXIX.  That  said  Metropolitan  Trust  Company  occupies  a 
dual  position  of  administrator  and  creditor  of  said  estate  and  is 
not  in  position  to  properly  protect  the  rights  and  interests  of 
your  petitioner  in  said  estate.  Said  trust  company  in  selling 
and  disposing  of  said  securities  as  herein  stated  has  failed  to 
protect  the  interests  of  the  estate  of  said  deceased,  and  has 
recklessly  and  wilfully  caused  loss  and  damage  thereto,  and 
has  disregarded  its  duty  as  administrator,  and  has  thereby 
derived  large  pecuniary  advantage." 

It  thus  appears  that  the  purpose  sought  to  be  achieved  by 
the  removal  of  plaintiff  as  administrator  is  to  afford  an  oppor- 
tunity to  charge  plaintiff  with  the  loss  suffered  by  the  estate  in 
consequence  of  its  mismanagement  of  the  estate,  or  its  wrong- 
ful acts  in  relation  thereto.  We  are  unable  to  see  any  reason 
why  the  petitioner  and  her  sister  will  not  be  in  a  perfect  position 
to  raise  any  such  question  as  they  may  l>e  advised  in  the  present 
action.  The  natural  result  of  superseding  plaintiff  as  admin- 
istrator would  be  to  require  it  to  account  to  the  new  administra- 
tor. Upon  such  an  accounting  these  questions  would  at  once 
present   themselves   and  have  to  bo   passed  upon.      They  can 
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equally  well  be  raised  and  passed  upon  in  this  action,  but  the 
other  questions  in  which  other  defendants-  are  interested  could 
not  be  determined  in  an  accounting  proceeding  in  the  Surro- 
gate's Court.  It  cannot  be  questioned  that  the  Supreme  Court 
is  a  tribunal  better  equipped  than  the  Surrogate's  Court  to 
determine  such  a  claim  as  that  which  petitioner  says  she  wishes 
to  assert  against  plaintiff  and  which  is  the  real  ground  upon 
which  she  seeks  plaintiff's  removal.  Yet  it  is  quite  possible 
and  even  probable  that  the  action  of  the  surrogate  upon  the 
petitioner's  application  would  operate  as  res  adjudicates  of  that 
very  serious  question.  (Demarest  v.  Darg,  32  N.  Y.  281 ;  Cul- 
ross  V.  Gibbons,  130  id.  447;  Leavitt  v.  Wolcott,  95  id.  212; 
Smith  V.  Zalinski,  94  id.  519.) 

The  mere  fact  that  plaintiff  was  at  one  and  the  same  time 
administrator  of  the  estate  and  a  creditor  thereof  is  not  alone  a 
legal  objection  to  its  acting  as  administrator.  It  was  a  creditor 
when  it  was  appointed,  and  very  probably  was  selected  as 
administrator  for  that  very  reason.  At  all  events  there  is  no 
inconsistency  in  the  two  relations.  Upon  the  whole  we  see 
many  reasons  why  the  prosecution  of  the  action  for  plaintiff's 
removal  as  administrator  should  be  stayed  until  final  judgment 
in  this  action,  and  we  find  no  reason  in  the  interest  of  the  estate 
why  it  should  not  be. 

In  this  action  an  opportunity  is  afforded,  such  as  could  not 
be  afforded  in  any  proceeding  in  the  Surrogate's  Court,  to  liti- 
gate every  question  that  any  person  interested  in  the  estate  may 
desire  to  raise,  and,  so  far  as  any  allegation  is  made  to  the  con- 
trary, the  continuance  of  plaintiff  in  office  as  administrator 
during  the  pendency  of  this  action  will  not  subject  the  estate 
to  jeopardy  of  loss  or  depreciation.  A  proceeding  to  remove  an 
administrator  is  not  one  to  punish  him  but  to  protect  the  estate. 
(Matter  of  Monroe,  142  K  Y.  484,  491.)  In  that  case  the 
administrator  was  also  a  secured  creditor  of  the  estate,  and  the 
charge  against  him  was  similar  to  that  made  against  the  plain- 
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tiff,  to  wit,  that  he  had  been  guilty  of  wrongdoing,  to  the  dam- 
age of  the  estate,  in  realizing  upon  the  collateral  securities. 
Referring  to  that  charge  the  Court  of  Appeals  said :  **  The 
mere  fact  that  the  interest  of  the  administrator  individually 
was  opposed  to  that  of  the  estate  in  the  transaction  now  under 
consideration  presented  no  embarrassment  and  did  not  require 
his  removal  from  office.  A  proper  plaintiff  could  have  invoked 
the  aid  of  a  court  of  equity,  making  the  interested  parties  de- 
fendants, and  the  rights  of  all  would  have  been  fully  protected." 
This  opinion  is  peculiarly  opposite  to  the  present  appeal. 

The  orders  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  granted,  with  ten 
dollars  costs. 

I^GRAiiAM,  p.  J.,  and  Clarke,  J.,  concurred;  McLaughlin, 
and  Laughlix,  JJ.,  dissented. 

Laughlin,  J.  (dissenting). —  It  is  quite  clear  and  is  con- 
ceded that  the  respondent  Laura  McDonald  Stallo  instituted 
on  sufficient  charges  properly  presented  (see  Matter  of  Mc- 
Donald, 160  App.  Div.  86;  affd.,  211  N.  Y.  272)  a  proceeding 
in  the  Surrogate's  Court,  in  which  the  appellant  was  appointed 
administrator  of  the  estate  of  Alexander  McDonald,  deceased, 
for  the  removal  of  appellant  as  such  administrator,  and  that  the 
Surrogate's  Court  has  sole  and  exclusive  authority  to  deter- 
mine such  charges  and  to  remove  the  administrators. 

The  administrator  sought  by  an  application  for  an  injunction 
in  this  action  to  restrain  said  respondent  from  prosecuting  the 
proceeding  in  the  Surrogate's  Court,  pending  this  action,  which 
would  enable  it  to  remain  in  charge  of  this  action  as  adminis- 
trator, and  to  so  mold  and  present  the  same  as  to  further  its 
individual  interest  as  a  creditor  of  McDonald  at  the  expense  of 
his  estate,  for  it  brings  the  action  in  the  dual  capacity  for  itself 
and  as  representing  the  estate,  and  in  both  capacities  is  asking 
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the  court  to  ratify  and  confirm  its  acts  upon  which  the  charges 
for  its  removal  are  predicated.  When  in  Matter  of  McDonald 
(supra)  this  court  and  the  Court  of  Appeals  remitted  the  matter 
to  the  Surrogate's  Court  to  proceed  with  the  charges  it  ap- 
peared quite  as  fully  as  now  that  the  alleged  acts  of  misconduct 
and  of  hostility  to  the  estate  on  the  part  of  the  administrator 
had  been  performed,  and  that  the  administrator  was  able 
financially  to  answer  to  those  interested  in  the  estate,  and  if 
that  were  a  sufficient  reason  for  not  removing  the  administrator 
there  would  have  been  no  occasion  for  ordering  the  charges 
heard.  Moreover,  it  now  further  appears  that  the  adminis- 
trator in  bringing  this  action  for  the  judicial  approval  of  its 
alleged  acts  of  misconduct  is  further  proceeding  in  hostility  to 
the  interests  of  the  estate  which  constitutes  further  ground  for 
its  removal.  (See  Lichtenberg  v.  Herdtf elder,  103  N".  Y.  302; 
Matter  of  West,  40  Hun,  291 ;  affd..  Ill  K  Y.  687;  Matter  of 
Gleason,  17  Misc.  Rep.  610.  See,  also,  Pyle  v.  Pyle,  137  App. 
Div.  568;  affd.,  199  K  Y.  538.)  In  Matter  of  Moulton  (32 
N.  Y.  St.  Repr.  631)  the  Surrogate's  Court  in  the  exercise  of 
its  discretion  had  refused  to  revoke  the  letters  of  administration, 
and  the  order  was  affirmed  on  the  ground  that  the  facts  disclosed 
did  not  as  matter  of  law  require  the  removal  of  the  adminis- 
trator, and  that  the  judicial  discretion  had  not  been  improperly 
exercised.  By  appealing  from  the  order  denying  the  motion, 
the  appellant  is  now  asking  this  court,  which  has  no  jurisdic- 
tion to  hear  such  charges  or  to  remove  an  administrator,  in 
effect  to  enjoin  the  Surrogate's  Court  from  exercising  its  statu- 
tory functions  in  performing  its  statutory  duties,  notwithstand- 
ing the  charges,  which  if  true  show  that  the  administrator  has 
violated  its  trust  and  that  its  interests  are  diametrically  opposed 
to  those  of  the  estate  and  that  it  should  be  removed  at  once  in 
order  to  permit  a  disinterested  representative  to  take  charge 
of  the  interests  of  the  estate  involved  in,  or  that  may  be  affected 
by,  the  action.    It  is  ho  answer  to  this  contention  to  say  that 
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those  interested  in  the  estate  are  parties  defendant  herein  and 
may  thus,  in  representing  themselves,  indirectly  protect  the 
estate,  for  the  Surrogate's  Court  may  well  deem  that  they  are 
entitled  to  have  the  estate  represented  by  a  disinterested  ad- 
ministrator and  to  have  the  expenditures  made  by  it  in  prosecut- 
ing or  defending  actions  inure  to  the  benefit  of  the  estate  and 
not  to  its  individual  advantage  and  to  the  detriment  of  the 
estate. 

If,  in  the  circumstances  of  this  case,  it  be  within  the  juris- 
diction of  the  Supreme  Court  thus  indirectly  to  enjoin  the  pro- 
ceeding in  the  Surrogate's  Court,  I  think  it  would  be  an  undue 
exercise  of  jurisdiction  to  do  so,  for  the  basis  required  to  be 
shown  by  the  provisions  of  section  604  of  the  Code  of  Civil  Pro- 
cedure for  granting  such  relief  does  not  exist  here.  The  case 
here  presented  is  one  in  which  said  respondent  might  well  have 
asked  for  a  stay  of  proceedings  in  this  action  until  the  deter- 
mination of  her  application  for  the  removal  of  the  adminis- 
trator. It  is,  of  course,  competent  for  a  court  of  general  juris- 
diction to  enjoin  proceedings  in  a  court  of  concurrent  juris- 
diction, where  the  issues  are  the  same  and  may  all  be  determined 
in  the  court  of  general  jurisdiction;  but  there  is,  I  think,  no 
precedent  for  issuing  an  injunction  in  an  action  pending  in  a 
court  of  general  jurisdiction,  in  effect,  enjoining  proceedings 
in  an  action  or  proceeding  in  another  court  having  exclusive 
jurisdiction  of  the  subject-matter  sought  to  be  restrained,  and 
if  it  be  within  the  jurisdiction  of  the  Supreme  Court  to  so  ex- 
tend the  doctrine,  I  think  it  should  not  be  done,  for  no  emerg- 
ency requires  it.  (See  Paxton  v.  Patterson,  26  Abb.  N.  C. 
389 ;  Savage  v.  Allen,  54  N.  Y.  458 ;  Hamilton  v.  Cutting,  60 
App.  Div.  298 ;  Wallack  v.  Society,  etc.,  67  X.  Y.  23 ;  Norfolk 
&  New  Brunswick  Hosiery  Co.  v.  Arnold,  143  id.  265 ;  Edgell 
V.  Clarke,  19  App.  Div.  199.)  It  may  be  said  that  the  appel- 
lant is  not  asking  that  the  proceeding  in  the  Surrogate's  Court 
be  enjoined,  and  that  there  is  no  attempt  to  prevent  that  court 
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from  exercising  its  statutory  functions.  But  if  the  petitioner 
in  that  proceeding  be  enjoined  from  prosecuting  it,  that  enjoins 
the  proceeding  as  effectually  as  if  the  injunction  ran  against  the 
court.  The  learned  counsel  for  the  appellant  contends  that  the 
issues  arising  on  the  charges  against  it  in  the  Surrogate's  Court 
are  in  part  the  same  as  those  which  will  arise  herein,  and  that 
if  the  proceeding  for  the  removal  of  the  administrator  be  not 
enjoined,  findings  may  be  made  therein  that  will  be  binding 
herein.  The  learned  counsel  for  the  respondents  claims  that 
none  of  the  issues  will  be  the  same,  and  that  no  finding  in  the 
proceeding  for  the  removal  of  the  administrator  will  be  con- 
clusive on  any  fact.  It  is  unnecessary  to  consider  the  merits  of 
the  respective  contentions  on  that  point,  for  I  regard  it  as  im- 
material to  the  decision  of  the  question  now  presented.  There 
is  no  presumption  that  the  Surrogate's  Court,  in  so  far  as  it  is 
authorized  to  determine  questions  of  fact,  is  not  as  competent 
to  do  so  as  any  other  court.  If,  however,  the  appellant  prefers 
to  be  assured  that  none  of  the  questions  of  fact  in  this  action 
involved  herein  shall  be  determined  in  the  Surrogate's  Court, 
it  has  only  to  resign  as  administrator  to  accomplish  that  result, 
and  if  it  shall  so  resign,  I  think  its  successor  should  be  enjoined, 
pending  this  action,  from  requiring  it  to  account,  at  least  with 
respect  to  any  matters  at  issue  or  involved  herein,  or  during  the 
pendency  of  any  other  action  brought  in  a  court  of  competent 
jurisdiction  to  determine  them,  for  manifestly  the  Surrogate's 
Court  has  not  jurisdiction  to  decide  such  issues,  and  they  must 
be  decided  before  there  can  be  a  final  accounting  by  the 
administrator. 

I,  therefore,  vote  for  affirmance. 

McLaughlin,  J.,  concurred. 

Orders  reversed,  with  ten  dollars  costs  and  disbursements; 
motion  to  vacate  temporary  injunction  denied,  and  motion  for 
injunction  pendente  lite  granted,  with  ten  dollars  costs. 
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Metropolitan  Thust  Company  of  the  City  of  Xew  York, 
Suing  in  Its  Individual  Capacity  and  as  Administrator,  etc., 
of  Alexander  McDonald,  Deceased,  Appellant,  v.  Edmund 
K.  Stallo  and  Others,  Respondents,  Impleaded  with  The 
Alabama  Securities  Company  and  Others,  Defendants. 
(No.  2). 

{Supreme  Court,  Appellate  Division,  First  Department,  March  12,  1915.) 

etxecutobs  and  administrators — suit  by  administrator,  both  as  an 
Individual  and  in  Its  Representative  Capacity,  for  an  Accounting 
AND  TO  Determine  Validity  op  Claims  Against  Estate — ^Dkmurreb — 
Misjoinder  op  Parties  Plaintiff  and  of  Causes  op  Action. 

Complaint  in  a  buit  by  an  administrator,  both  individually  and  in  its 
representative  capacity,  against  all  persone  having  any  claim  against 
the  estate  for  an  accounting,  and  incidentally  to  procure  the  adjustment 
of  conflicting  claims  to  securities  and  the  proceeds  thereof  in  the  poe- 
session  of  the  plaintiff,  examined,  and  held,  not  to  be  demurrable,  upon 
the  ground  of  a  misjoinder  of  parties  plaintiff  or  of  causes  of  action. 

Although  the  com<plaint  may  contain  material  for  more  than  one 
action,  it  is  not  demurrable,  because  they  are  not  improperly  united. 

There  -was  not  an  improper  joinder  of  parties  plaintiff  or  of  causes  of 
action  on  the  ground  that  the  plaintiff  eued  both  in  its  individual  and 
representative  capacity.  This,  because,  while  technically  the  title  to 
the  assets  of  the  estate  was  vested  in  the  plaintiff  as  administrator,  it 
was  personally  liable  therefor,  and,  hence,  was  interested  in  both  capac- 
ities in  obtaining  the  judgment  demanded. 

Laughlin  and  McLaughlin,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Metropolitan  Trust  Company  of  the 
City  of  New  York,  individually  and  as  administrator,  etc., 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  3d  day  of  October,  1914,  sustaining 
demurrers  to  the  complaint  interposed  by  the  respondents. 

John  G.  Milburn  of  counsel  (Walter  F.  Taylor  with  him  on 
the  brief) ,  for  the  appellant. 
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Nash  Rockwood  of  counsel  (Rockwood  &  Haldane,  at- 
torneys), for  the  respondents. 

Scott. —  The  demurrer  of  three  of  the  defendants  has  been 
sustained  on  the  grounds  that  there  is  a  misjoinder  of  parties 
plaintiff,  and  also  a  misjoinder  of  causes  of  action.  The  plain- 
tiff, the  Metropolitan  Trust  Company  of  the  City  of  New  York, 
sues  both  as  an  individual  and  as  the  administrator  of  the  goods, 
chattels  and  credits  of  Alexander  McDonald,  deceased.  The 
condition  of  the  estate  of  said  McDonald,  as  disclosed  by  the 
complaint,  is  a  very  complicated  one,  and  the  professed  purpose 
of  the  present  action  is  to  clear  up  and  disentangle  these  com- 
plications, to  determine  the  proper  disposition  of  certain  funds 
now  in  plaintiff's  hands,  to  obtain  an  adjudication  as  to  the 
sums  for  which  it  is  justly  chargeable,  and  to  permit  it  to  ac- 
count therefor.  The  defendants  embrace  all  persons  who  appear 
to  have  any  claim  to  any  portion  of  the  estate.  The  following 
summary  of  the  complaint  (adopted  from  one  of  the  briefs) 
fairly  presents  the  questions  upon  which  this  appeal  turns : 

"  Alexander  McDonald  died  intestate  in  March,  1910,  leav- 
ing as  his  only  next  of  kin,  his  granddaughters,  Laura  IMc- 
Donald  Stallo  and  Helena  McDonald  Stallo  Murat,  both  of 
whom  were  then  minors.  Their  father  and  general  guardian 
was  Edmund  K.  Stallo.  Stallo  was  appointed  administrator  of 
the  McDonald  estate  in  October,  1910.  The  plaintiff,  *Metro- 
politan  Trust  Company,  upon  Stallo's  petition,  was  appointed 
co-administrator  with  him.  In  December,  1910,  Stallo's  letters 
were  revoked,  leaving  the  trust  company  sole  administrator. 
Stallo,  while  acting  as  administrator,  filed  an  inventory  of 
which  a  copy  is  annexed  to  the  complaint  as  Exhibit  I,  and 
after  his  removal  filed  a  report  which  is  annexed  to  the  com- 
plaint as  Exhibit  II.  Both  in  the  inventory  and  report  Stallo 
claims  that  there  was  a  partnership  between  himself  and  Mc- 
Donald, and  classifies  as  partnership  assets  securities  valued 
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by  him  at  the  sum  of  $2,447,472.60,  and  classifies  as  partner- 
ship indebtedness  debts  amounting  to  $2,685,719.28.  Stallo, 
however,  after  the  appointment  of  the  plaintiff  as  administra- 
tx)r,  did  not  in  any  way  act  as  liquidator  of  the  alleged  part- 
nership, or  take  any  steps  for  the  settlement  of  its  affairs. 
The  trust  company  did  not  know  and  has  never  been  able  to 
ascertain  whether  or  not  the  partnership  which  Stallo  claims 
to  have  existed,  did  in  fact  ever  exist.  It  alleges,  however, 
that  for  some  years  prior  to  McDonald's  death,  he  and  Stallo 
were  engaged  in  joint  undertakings  having  to  do  with  the  con- 
struction of  the  Mobile,  Jackson  and  Kansas  City  Railroad  and 
the  Gulf  &  Chicago  Railway  Company  (afterwards  reorganized 
into  the  Xew  Orleans,  Mobile  and  Chicago  Railroad),  and  that 
some  at  least  of  the  indebtedness  which  Stallo  classes  as  part- 
nership indebtedness  was  incurred  for  the  purposes  of  such 
undertakings,  and  that  many  of  the  securities  which  he  classes 
as  partnership  property  were  acquired  in  connection  therewith. 
*'  Several  years  before  McDonald's  death  the  Metropolitan 
Trust  Company  began  lending  money  on  notes  of  which 
McDonald  and  Stallo,  or  one  of  them,  were  makers  or  indorsers, 
and  to  secure  which  stock,  bonds,  etc.,  of  the  Mobile,  Jackson 
&  Kansas  City  Railroad  Company  and  of  the  Gulf  &  Chicago 
Railway  Company  were  pledged.  When  McDonald  died  the 
Trust  Company  held  a  promissory  note  made  by  McDonald  & 
Stallo  (McDonald's  name  being  signed  by  Stallo  as  attorney), 
dated  December  8th,  1909,  for  $2,700,000,  payable  twelve  (12) 
months  from  date.  As  collateral  security  for  this  note  there 
were  pledged  2,000  shares  of  the  capital  stock  of  the  Standard 
Oil  Company  (Xew  Jersey)  and  bonds  and  stock  of  the  New 
Orleans,  Mobile  &  Chicago  Railroad  Company.  The  2,000 
shares  of  Standard  Oil  Company  stock  were  the  individual 
property  of  Alexander  McDonald.  The  Metropolitan  Trust 
Company  never  has  known  what  the  respective  interests  of 
McDonald  and  Stallo  in  the  railroad  stocks  and  bonds  were. 
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In  the  summer  and  fall  of  1911  the  Trust  Company,  being  then 
sole  administrator  of  the  McDonald  estate,  sold  the  Standard 
Oil  stock  and  the  railroad  stocks  and  bonds.  These  sales  pro- 
duced enough  to  pay  the  amount  due  on  the  note  held  by  the 
Trust  Company  and  to  leave  a  balance  of  $434,250.93.  This 
amount  is  in  the  hands  of  the  Trust  Company. 

"  The  'New  Orleans,  Mobile  &  Chicago  Railroad  Company 
which  issued  the  railroad  stocks  and  bonds  pledged  with  the 
Trust  Company  as  collateral  for  the  $2,700,000  note,  was  the 
result  of  a  reorganization  perfected  about  December,  1909,  of 
the  Mobile,  Jackson  and  Kansas  City  Railroad  Company  and  of 
the  Gulf  and  Chicago  Railway  Company.     According  to  the 
plan  of  reorganization  the  bonds  of  the  new  company  were 
issued  for  bonds,  notes  and  other  indebtedness  of  the  old  com- 
panies, dollar  for  dollar.     The  holders  of  the  stock  of  the  old 
companies  had  to  pay  a  20  per  cent,  assessment  on  their  stock 
and  upon  such  payment  became  entitled  to  receive  new  com- 
mon stock  to  the  amount  of  the  old  stock  held  by  them,  bonds 
to  the  amount  of  the  assessment  and  preferred  stock  to  the 
amount  of  20  per  cent,  of  the  assessment.    At  the  time  of  the 
reorganization,  10,000  shares  of  the  stock  of  the  old  companies 
were  owned  or  claimed  by  General  Brayton  Ives.     The  assess- 
ment on  this  stock  was  $200,000,  and  this  assessment  was  paid 
by  McDonald  and  StaUo  out  of  the  proceeds  of  the  $2,700,000 
note,  and  on  payment  of  this  assessment  there  were  issued  in 
respect  to  the  10,000  shares  of  old  stock  10,000  shares  of  com- 
mon stock  of  the  new  company,  400  shares  of  its  preferred 
stock  and  $200,000  par  value  of  its  bonds.     The  stock  of  the 
new  company  so  issued,  never  came  into  the  possession  of  the 
Trust  Company.    The  bonds  and  preferred  stock  were  retained 
by  Ives  as  his  own  property,  but  on  or  about  February,  1912,  he 
delivered  said  bonds  and  preferred  stock  and  also  $20,000  (the 
amount  of  coupons  collected  by  him  on  the  bonds)  to  the  at- 
torneys of  the  Trust  Company  for  and  on  its  behalf  as  if  de- 
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posited  with  it,  as  additional  security  for  the  loan  made  by  it 
to  McDonald  and  Stallo,  and  the  loan  having  been  paid,  to  be 
held  by  it  for  whomsoever  might  be  entitled  thereto,  and  in 
June,  1913,  he  sent  a  communication  to  the  Trust  Company 
stating  that  he  had  decided  to  relinquish  any  and  all  claims  to 
said  bonds,  preferred  stock  and  moneys.  These  bonds,  shares 
of  preferred  stock  and  moneys  are  now  in  the  hands  of  the 
Trust  Company. 

"  In  March,  1913,  the  defendant  Edward  V.  Harmon,  claim- 
ing to  be  a  judgment  creditor  of  the  Alabama  Securities  Com- 
pany, brought  an  action  against  the  Alabama  Securities  Com- 
pany, Metropolitan  Trust  Company,  individually  and  as  ad- 
ministrator, Edmund  K.  Stallo  and  others,  and  also  other  ac- 
tions against  the  Trust  Company  as  administrator.  The  de- 
fendant^  Charles  E.  Levy,  abo  brought  an  action  against  the 
same  parties.  The  facts  which  formed  the  basis  for  these  ac- 
tions are  as  follows:  In  December,  1908,  that  is  to  say,  about 
a  year  before  the  $2,700,000  note  was  given,  McDonald  and 
Stallo  and  one  William  D.  Stratton  made  and  delivered  to  the 
Trust  Company  a  promissory  note  for  $2,250,000  and  pledged 
as  collateral  therefor  various  stocks,  bonds,  etc.,  of  the  two  old 
companies.  Part  of  this  note  had  been  paid  and  part  of  the 
collateral  therefor  had  been  surrendered  before  the  $2,700,000 
note  was  given  in  December,  1909.  The  balance  due  was  paid 
by  McDonald  and  Stallo  out  of  the  proceeds  of  the  latter  note, 
and  there  was  also  paid  out  of  said  proceeds,  the  assessment 
payable  under  the  plan  of  reorganization  on  the  securities  of 
the  old  roads,  that  had  been  held  up  to  that  time  as  collateral 
for  the  $2,250,000  note.  The  securities  of  the  new  road  issued 
pursuant  to  the  plan  of  reorganization  in  respect  to  these  securi- 
ties of  the  old  roads  were  the  railroad  securities  which  formed 
a  part  of  the  collateral  for  the  $2,700,000  note. 

"  Edward  V.  Harmon  and  Charles  E.  Lew,  in  the  actions 
brought  by  them,  claim  that  all  or  part  of  the  securities  of  the 
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old  roads  pledged  as  security  for  the  $2,250,000  note  were 
owned  by  the  defendant  The  Alabama  Securities  Company,  or 
that  it  had  an  interest  therein,  and  that  the  Metropolitan  Trust 
Company,  individually,  and  also  as  administrator,  Stallo,  and 
others,  are  bound  to  account  for  such  securities  or  for  the 
proceeds  thereof. 

"  McDonald,  prior  to  December,  1909,  had  advanced  very 
large  amounts  of  money  to  the  Alabama  Securities  Company, 
and  that  company  had  either  transferred  to  McDonald  and 
Stallo  whatever  rights  it  had  in  the  securities  of  the  old  com- 
panies pledged  as  collateral  for  the  $2,250,000  note,  or  had 
fully  authorized  the  action  taken  by  Stallo  and  McDonald  in 
reference  to  those  securities.  The  Trust  Company  has  never 
had  any  knowledge  as  to  what,  if  any,  was  the  actual  interest 
of  the  Alabama  Securities  Company  in  the  securities  of  the  old 
companies,  or  what,  if  any,  interest  it  had  in  the  securities  of 
the  new  company  pledged  to  secure  the  $2,700,000  note.  The 
securities  of  the  new  company  were  all  sold  by  the  Trust  Com- 
pany before  either  the  Harmon  or  the  Levy  actions  were  com- 
menced, and  any  interest  which  the  Alabama  Securities  Com- 
pany may  have  had  in  such  securities  is  confined  to  the  balance 
of  the  proceeds  of  the  sale  by  the  Trust  Company  of  the  col- 
lateral for  the  $2,700,000  note.  This  balance  is  the  sum  of 
$434,250.93,  referred  to  above,  and  is  now  held  by  the  Trust 
Company  subject  to  the  determination  of  the  question  of  the 
ownership  thereof  and  the  interests  therein. 

"  Claims  have  been  filed  against  the  estate  of  Alexander  Mc- 
Donald on  various  notes  secured  by  collateral  claimed  by  Stallo 
to  be  partnership  assets  or  claimed  by  him  to  be  his  individual 
property,  but  some  of  which  prima  facie  are  the  property  of  the 
Alabama  Securities  Company.  The  Trust  Company  as  ad- 
ministrator has  had  to  pay  a  number  of  such  claims,  and  has  in 
its  possession  a  large  amount  of  securities  which  were  held  as 
collateral  by  the  claimants,  and  it  does  not  now  and  never  has 
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been  able  to  ascertain  what  the  respective  interests  of  the  Mc- 
Donald estate,  Edmund  K.  Stallo  and  the  Alabama  Securities 
Company  are  therein.  It  has  also  received  and  now  holds  other 
securities  which  are  claimed  by  Stallo  as  his  own  property  or 
to  be  partnership  assets.  A  great  number  of  claims  have  been, 
filed  against  the  estate,  based  on  obligations  for  which  Stallo 
was  eitner  primarily  liable  or  jointly  liable  with  McDonald. 
Some  of  these  claims  are  still  pending,  some,  as  above  stated, 
have  been  paid,  and  the  collateral  therefor  has  been  received 
by  the  Trust  Company.  The  Trust  Company,  as  adminis- 
trator, has  some  interest  in  these  securities,  but  has  never  been 
able  to  ascertain  the  extent  of  such  interest. 

"  The  complaint,  after  setting  forth  the  facts  above  sum- 
marized, proceeds : 

"  37.  ^  Without  an  accounting  to  be  had  herein  with  respect 
to  the  matters  hereinabove  set  forth ;  and  a  determination  with 
respect  to  the  assets  that  have  come  into  the  possession  of  the 
plaintiflF;  and  an  ascertainment  as  to  which  of  said  assets  are 
the  property  of  the  estate  of  Alexander  McDonald,  and  which 
thereof  are  the  property  of  said  estate  jointly  with  others,  and 
the  interest  therein  of  said  estate,  and  what  if  any  interest  the 
defendant  Stallo  or  the  defendant  Alabama  Securities  Company 
has  therein,  or  in  any  thereof;  and  a  marshalling  of  the  indi- 
vidual and  joint  liabilities  of  said  McDonald  and  Stallo  and  of 
their  individual  and  joint  assets;  and  a  determination  of  the 
conflicting  claims  in  respect  to  the  bonds  and  preferred  stock  of 
the  New  Orleans,  Mobile  &  Chicago  Railroad  Company  and 
the  interest  heretofore  collected  on  the  same  now  held  bv  the 
plaintiff's  attorneys  for  and  on  its  behalf  as  alleged  in  the 
foregoing  Paragraph  27  hereof;  and  a  determination  as  to  the 
amount  of  the  assets  of  the  estate  of  Alexander  McDonald ;  the 
plaintiff  is  unable  to  determine  what  portion  of  the  moneys, 
assets  and  other  property  in  its  hands  belongs  to  the  estate 
of  Alexander  McDonald  and  what  portion  belongs  to  others, 
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if  any,  or  to  render  an  account  to  the  Surrogate's  Court  as 
such  adthinistrator  of  its  acts,  transactions,  receipts  and  dis- 
bursements to  the  end  that  it  may  be  settled  and  allowed,  or 
to  have  the  amount  of  the  transfer  tax  upon  said  estate  deter- 
mined and  paid,  or  to  pay  over  and  deliver  to  others  any  portion 
of  said  moneys,  property  and  other  assets  to  which  they  may  be 
entitled.' 

"  38.  *  By  reason  of  the  premises  and  of  the  matters  and 
things  hereinbefore  set  forth,  the  Surrogate's  Court  of  the 
county  of  Xew  York  is  without  the  power  and  jurisdiction  to 
determine  the  matters  involved  in  this  action,  and  to  do  full 
and  complete  justice  between  the  parties  hereto.' 

"The  Trust  Company  demands  judgment  (1)  that  it  be 
ascertained  and  determined  what  the  interests  of  the  estate  of 
Alexander  McDonald  and  of  the  defendant  Edmund  K.  Stallo 
and  of  the  Alabama  Securities  Company  respectively  are  in  the 
net  proceeds  of  the  collateral  for  the  $2,700,000  note,  and  in  the 
stocks,  bonds  and  securities  which  have  come  into  the  Trust 
Company's  possession;  (2)  that  Edmund  K.  Stallo  be  required 
to  account  in  respect  to  all  of  the  transactions  in  which  he  and 
McDonald  participated;  (3)  that  with  respect  to  the  $200,000 
of  bonds  (including  the  interest  thereon),  and  the  preferred 
stock  above  referred  to,  the  interests  therein  of  the  estate  of 
Alexander  McDonald,  and  of  Stallo  and  of  the  Alabama  Securi- 
ties Company,  be  ascertained  and  determined,  and  also  their 
respective  liabilities  on  account  thereof;  (4)  that  it  be  adjudged 
and  determined  that  the  collateral  pledged  with  the  Trust  Com- 
pany to  secure  the  $2,250,000  note  and  the  $2,700,000  note  was 
so  pledged  with  the  consent  of  the  Alabama  Securities  Com- 
pany; (5)  that  it  be  adjudged  and  determined  that  plaintiff 
may  account  herein  for  its  acts,  proceedings,  receipts  and  dis- 
bursements as  administrator  of  the  estate  of  Alexander  Mc- 
Donald to  the  end  that  it  may  be  ascertained  and  determined 
for  what  amount  and  for  what  property  and  assets  plaintiff  is 
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chargeable  as  snch  administiator  and  its  aeconnt  settled  and 
allowed;  (6)  that  it  be  adjudged  and  determined  what  dis- 
position shall  be  made  of  the  property  and  assets  found  in  its 
hands  and  that  plaintiff  be  discharged  from  liability  to  the  par- 
ties or  anv  of  them  on  aoeonnt  of  the  transactions  set  forth; 
(7)  that  each  of  the  defendants  be  enjoined  from  maintaining 
suits  against  the  plaintiff  either  in  its  individual  capacity  or  as 
administrator  concerning  any  of  the  matters  and  things  set 
forth  in  the  complaint." 

While  it  may  be  that  it  would  be  possible  to  find  in  this 
complaint  the  material  for  more  than  one  action,  this  is  by  no 
means  unconmion  in  actions  in  equity,  nor  is  it  a  ground  of 
demurrer.     It  is  only  wh«i  causes  of  action  are  improperly 
united  that  a  complaint  is  obnoxious  to  demurrer.     (Code  Civ. 
Proc.  §  488,  subd.  7.)     Primarily  and  mainlv  this  is  an  action 
for  an  accounting  to  determine,  under  very  complicated  condi- 
tions and  in  the  face  of  very  numerous  conflicting  claims,  with 
just  what  the  plaintiff  is  chargeable  to  the  estate  of  McDonald- 
Incidentally  it  is  sought  to  procure  the  adjustment  of  some  of 
the  conflicting  claims  to  which  we  have  referred,  and  indeed 
such  an  adjustment  is  a  necessary  incident  and  prerequisite 
to   the   determination   of  the   primary   question  sought   to  be 
determined.     Until  all  these  incidental  questions  are  answered 
and  the  claims  of  persons  not  directly  interested  in  the  estate 
to  the  moneys  and  securities  apparently  constituting  a  part  of 
the  estate  are  adjusted  and  determined,  it  will  be  impossible 
for  plaintiff  or  any  one  else  to  know  precisely  of  what  the  estate 
consists.     Similar  complaints  have  frequently  been  upheld.     It 
has  been  considered  that  they  fall  within  subdivision  9  of  sec- 
tion 484  of  the  Code  of  Civil  Procedure,  which  permits  the 
uniting  in  one  complaint  of  two  or  more  causes  of  action  "  upon 
claims   arising   out   of   the   same   transaction,   or   transactions 
connected  with  the  same  subject  of  action,  and  not  included 
within  one  of  the  foregoing  subdivisions  of  this  section."     It 
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is  true  that  this  provision  is  qualified  by  the  further  provision 
in  the  same  section  that  the  causes  of  action  so  united  must  be 
consistent  with  each  other,  and,  except  as  otherwise  prescribed 
by  law,  that  they  affect  all  the  parties  to  the  action.  The  sep- 
arate causes  of  action,  if  there  be  such,  which  the  respondents 
insist  are  to  be  found  in  the  complaint  are  certainly  not  incon- 
sistent, and  it  is  also  certain  that  the  primary  and  predominant 
cause  of  action  stated  by  the  complaint,  as  well  as  the  judg- 
ment sought,  will  affect  all  of  the  defendants  in  one  way  or 
another.  It  is  not  essential  in  equity  that  they  shall  all  be 
affected  alike.  (People  v.  Equitable  Life  Assurance  Society, 
124  App.  Div.  727.)  The  main  object  of  the  action,  as  has  been 
said,  is  to  ascertain  and  have  judicially  determined  just  what 
constitutes  the  assets  of  the  estate  for  which  plaintiff  is  ac- 
countable. Clearly,  the  next  of  kin  are  vitally  interested  in  this 
question  and  are  proper  and  even  necessary  parties.  Equally 
clearly  the  other  defendants  are  also  interested,  for  they  all 
claim  some  right  or  interest  in  the  apparent  assets.  "  The  fact 
that  their  pecuniary  interest  may  not  be  the  same,  or  that  some 
may  not  be  interested  in  the  incidental  relief  obtained  by  others 
does  not  prevent  all  being  interested  in  the  subject  of  the  action 
and  in  obtaining  the  judgment  demanded."  (MuUin  v.  MuUin, 
119  App.  Div.  521 ;  Simar  v.  Canaday,  53  N.  Y.  298 ;  Shepard 
V.  Manhattan  R.  Co.,  117  id.  442.)  "  It  is  proper  in  a  suit 
in  equity  for  an  accounting  to  bring  in  all  the  parties  to  be 
affected  thereby  and  to  set  forth  such  facts  germane  to  the  ac- 
counting as  will  give  to  the  plaintiff  in  such  an  action  adequate 
and  complete  relief;  and  a  complaint  which  includes  such 
parties  and  transactions  is  not  open  to  demurrer  upon  the 
ground  of  improper  joinder  of  parties  or  of  causes  of  action." 
(Donnelly  v.  Lambert,  62  App.  Div.  189.) 

Nor  do  we  find  any  improper  joinder  of  parties  plaintiff  or 
of  causes  of  action  arising  out  of  the  fact  that  the  plaintiff 
sues  both  in  its  individual  capacity  and  as  administrator  of  the 
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McDonald  estate.  Such  a  joinder  has  been  frequently  upheld. 
(Donnelly  v.  Lambert,  supra;  Shuttleworth  v.  Winter,  55  X. 
Y.  624;  Bushe  v.  Wright,  118  App.  Dvi.  320.)  A  sufficient 
reason  for  such  a  joinder  is  that  while  technically  the  title  to 
the  assets  of  the  estate  are  vested  in  plaintiff  as  administrator, 
the  liability  for  such  assets  and  the  responsibility  for  the  acts  of 
the  administrator  will  fall  upon  the  plaintiff  individually,  for 
as  we  said  in  Xewcombe  v.  Lottimer  (35  X.  Y.  St.  Repr.  614; 
affd.,  128  X.  Y.  618)  :  "  It  is  well  settled  that  the  acts  of  execu- 
tors in  respect  to  the  estate  of  which  they  are  the  trustees, 
which  acts  may  be  proper  in  themselves,  may  result  in  an  indi- 
vidual liability  of  such  executors,  and  that  in  the  course  of  the 
administration  of  an  estate  the  acts  done  by  the  executor  are  his 
individual  acts  for  which  he  is  individually  responsible,  al- 
though the  acts  done  may  relate  to  the  business  of  the  estate." 
It  is  of  course  evident,  and,  as  we  understand,  not  disputed, 
that  if  this  action  had  been  begun  by  plaintiff  solely  in  its  repre- 
sentative capacity,  it  would  have  been  a  proper  party  defendant 
in  its  individual  capacity.  Is  it  necessary  to  transplant  the 
plaintiff  individually  from  its  position  as  plaintiff  to  a  position 
with  the  defendants  ?  The  Code  of  Civil  Procedure  does  not 
require  that  the  parties  joined  as  plaintiffs  shall  have  a  com- 
mon or  identical  interest  in  the  cause  of  action.  The  require- 
ment is  that  "  all  persons  having  an  interest  in  the  subject  of 
the  action,  and  in  obtaining  the  judgment  demanded,  may  be 
joined  as  plaintiffs,  except  as  otherwise  expressly  prescribed  in 
this  act."  (§  446.)  It  is  quite  obvious  that  in  an  action  for 
an  accounting  in  which  the  object  is  to  ascertain  and  fix  the 
amount  for  which  the  executor  or  administrator  is  liable,  he 
has  an  interest  in  the  subject  of  the  action  both  individually 
and  in  his  personal  capacity,  and  in  both  capacities  he  is  in- 
terested in  obtaining  the  judgment  demanded.  For  this  reason 
it  is  quite  common  for  an  executor  or  administrator  to  sue  in 
both  capacities.    Such  a  joinder  puts  any  defendant  who  wishes 
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to  assert  a  claim  against  the  administrator  in  either  capacity 
at  no  disadvantage. 

For  these  reasons,  we  are  of  the  opinion  that  the  demurrer 
should  have  been  overruled. 

The  order  appealed  from  will,  therefore,  be  reversed,  with 
ten  dollars  costs  and  disbursements,  and  plaintiff's  motion  to 
overrule  the  demurrer  and  for  judgment  upon  the  pleadings 
granted,  with  ten  dollars  costs,  with  leave  to  defendants  to 
withdraw  their  demurrer  and  answer  over  upon  the  payment  of 
said  costs  within  twenty  days. 

Ingraham,  p.  J.,  and  Clarke,  J.,  concurred;  McLaughlin 
and  Laugulin,  JJ.,  dissented. 

Laughlin,  J.  (dissenting). —  The  respondent  Edmund  K. 
Stallo,  who,  according  to  the  allegations  of  the  complaint,  claims 
an  interest  in  moneys  and  securities  in  the  hands  of  the  Metro- 
politan Trust  Company,  and  was  engaged  in  various  joint  en- 
terprises or  copartnership  undertakings  with  the  decedent  con- 
cerning which  there  has  been  no  accounting  and  with  respect  to 
which  an  accounting  is  demanded  in  this  action,  and  the  re- 
spondents Laura  McDonald  Stallo  and  Helena  McDonald 
Stallo,  who  are  the  sole  next  of  kin  of  Alexander  McDonald, 
deceased,  jointly  demurred  to  the  complaint  on  the  grounds 
that  there  is  a  misjoinder  of  parties  plaintiff  and  that  causes  of 
action  have  been  improperly  united,  and  on  the  further  ground 
that  the  complaint  fails  to  state  facts  suflScient  to  constitute  a 
cause  of  action,  either  in  favor  of  the  trust  company  in  its  in- 
dividual or  in  its  representative  capacity.  There  was  no  de- 
cision at  Special  Term  on  the  demurrer  on  the  grounds  of  in- 
suflBciency  of  the  allegations  of  the  complaint,  and,  therefore, 
the  questions  presented  by  the  grounds  of  demurrer  relating 
thereto  are  not  presented  for  review. 

I  am  unable  to  agree  with  the  views  expressed  in  the  majority 
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opinion  with  respect  to  either  of  the  two  grounds  of  demurrer 
therein  considered.  It  appears  by  the  allegations  of  the  com- 
plaint that  at  the  time  the  plaintiff  was  appointed  administra- 
tor it  owned  and  was  in  possession  of  a  promissory  note  made 
by  the  respondent  Edmund  K.  Stallo  and  by  the  decedent  by 
said  Stallo  as  his  attorney  in  fact,  dated  December  8,  1909, 
payable  on  December  8,  1910,  for  $2,700,000,  and  held  as  secu- 
rity therefor  $2,138,000  first  mortgage  bonds  of  the  New 
Orleans,  Mobile  and  Chicago  Railroad  Company;  $240,900 
preferred  stock  of  said  company;  $1,950,000  common  stock 
of  said  company;  $155.26  bond  scrip  of  said  company; 
$116.10  preferred  stock  scrip  of  said  company;  $68  common 
stock  scrip  of  said  company,  and  $200,000  par  value  of  the  cap- 
ital stock  of  the  Standard  Oil  Company  of  New  Jersey;  and 
that  after  its  appointment  as  administrator  and  while  it  was 
the  holder  and  owner  of  said  note,  commencing  with  the  sum- 
mer of  1911,  it  sold  from  time  to  time  all  of  said  securities, 
and  that  it  applied  the  proceeds  of  such  sales  to  the  payment 
of  said  note,  and  holds  a  surplus  of  $454,250.93  in  its  individual 
capacity.  It  is  also  alleged  that  on  or  about  the  2d  of  Febru- 
ary, 1912,  defendant  Brayton  Ives  delivered  to  the  attorneys 
for  the  trust  company  $200,000  par  value  of  bonds  and  400 
shares  of  preferred  stock  of  the  New  Orleans,  Mobile  and 
Chicago  Railroad  Company  and  $20,000  in  cash,  which  he 
claimed  to  own,  for  and  on  behalf  of  the  trust  company  "  as  if 
deposited  with  it  as  additional  security  "  for  said  note,  and  the 
note  at  that  time  having  been  paid,  "  to  be  held  by  it  for  whom- 
ever might  be  entitled  thereto."  It  is  further  alleged,  in  sub- 
stance, that  in  selling  said  securities  the  trust  company  acted 
within  its  rights  as  pledgee  thereof  and  received  the  best  price 
obtainable  therefor,  and  judgment  to  that  effect  is  demanded. 
The  complaint  does  not  disclose  the  existence  of  any  contro- 
versy between  the  plaintiff  as  such  pledgee  and  as  administrator 
with  respect  to  these  matters,  but  proceeds  upon  the  theoiy 
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that  the  plaintiff  in  its  capacity  as  administrator  approves  of 
all  its  acts  as  such  pledgee.  It  is  also  alleged,  however,  that 
the  defendants  Harmon  and  Levy  claim  an  interest  in  the  right 
of  defendant  securities  company  in  the  securities  so  held  by  the 
plaintiff  as  pledgee;  that  the  plaintiff  as  administrator,  defend- 
ant Edmund  K.  Stallo  and  defendant  securities  company  make 
claims  to  said  surplus  remaining  on  said  sale  of  the  securities 
so  held  by  plaintiff  as  pledgee  after  the  payment  of  said  note ; 
that  plaintiff  as  administrator,  said  Stallo  and  defendant  Ives 
each  claim  the  securities  and  cash  delivered  bv  said  Ives  to  the 
attorneys  for  the  trust  company  as  stated;  that  the  plaintiff  is 
unable  to  determine  the  merits  of  these  conflicting  claims  with- 
out jeopardy  to  its  own  interests;  and  judgment  is  further  de- 
manded determining  the  respective  claims  and  interests  of  said 
claimants,  if  any,  in  and  to  said  funds  and  securities. 

It  may  be  conceded  for  the  purposed  of  deciding  this  appeal 
that  the  trust  company  as  pledgee  sufficiently  shows  a  cause 
of  action  for  the  relief  demanded  to  the  extent  stated.  It  is 
manifest,  however,  that  there  is  here  stated  no  cause  of  action 
in  favor  of  the  trust  company  as  administrator ;  but  on  the  con- 
trary a  cause  of  action  in  favor  of  the  trust  company  as  pledgee 
against  the  administrator  and  others. 

The  complaint  further  shows  certain  joint  ventures  or  co- 
partnership imdertakings  on  the  part  of  the  decedent  and  Ed- 
mund K.  Stallo,  with  respect  to  which  there  has  been  no  ac- 
counting, and  judgment  for  such  an  accounting  is  further 
demanded;  and  it  is  further  alleged  that  certain  bonds,  stocks 
and  other  securities,  which  were  pledged  as  collateral  security 
for  notes  which  the  administrator  has  paid,  have  come  into  the 
hands  of  the  administrator,  and  are  now  held  by  it,  and  that  it 
has  received  and  now  holds  other  stocks  and  securities;  that 
Edmund  K.  Stallo  asserts  a  claim  individually  to  some  of  these 
securities,  and  asserts  that  others  of  them  belong  to  the  co- 
partnership between  him  and  the  decedent;  and  that  some  of 

32 
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them  were  pledged  as  security  for  notes  of  which  the  defendant 
securities  company  and  others  were  either  makers  or  indorsers 
with  the  decedent  and  said  Stallo,  and  the  plaintiff  does  not 
know  what  interest,  if  any,  Stallo,  or  the  copartnership,  have 
in  these  securities,  or  whether  the  defendant  securities  company 
has  any  interest  therein,  but  it  is  not  alleged  that  the  securities 
company  has  asserted  any  claim  thereto.  Judgment  is  likewise 
demanded  determining  the  rights  and  interests  of  said  Stallo 
individually  and  of  the  copartnership  and  of  the  securities  com- 
pany with  respect  to  these  matters. 

It  is  likewise  manifest  that  the  facts  alleged  with  respect  to 
these  matters  do  not  show  a  cause  of  action  in  favor  of  the 
trust  company  or  one  in,  which  it  is  interested  in  its  individual 
capacity  but  rather  two,  one  for  the  copartnership  accounting 
and  another  to  determine  conflicting  claims  to  the  stocks  and 
securities,  both  in  its  favor  as  administrator,  in  which  it  indi- 
vidually has  no  interest.  It,  therefore,  seems  to  me  quite  clear 
that  there  is  both  a  misjoinder  of  parties  plaintiff  (see  Doyle 
V.  Carney,  190  N.  Y.  386 ;  Case  v.  N.  Y.  Mut.  Sav.  &  Loan 
Assn.,  88  App.  Div.  538;  Hart  v.  Goadby,  138  id.  160;  Groh  v. 
Flammer,  89  id.  28;  Lawrence  v.  McKelvey,  80  id.  514; 
Havana  City  R.  Co.  v.  Ceballos,  49  id.  263.  See,  also,  Arken- 
burgh  V.  Wiggins,  13  App.  Div.  96 ;  affd.,  162  N.  Y.  596 ;  Hub- 
bell  V.  Lerch,  58  id.  237),  and  a  misjoinder  of  causes  of  action. 
(See  Case  v.  N.  Y.  Mut.  Sav.  &  Loan  Assn.,  supra;  Hart  v. 
Goadby,  supra;  Johnson  v.  Phoenix  Bridge  Co.,  197  N.  Y.  316 ; 
O'Connor  v.  Virginia  Passenger  &  Power  Co.,  184  id.  46 ; 
Cass  V.  Realty  Securities  Co.,  148  App.  Div.  96;  affd.,  206 
N.  Y.  649.)  If  McDonald  were  living,  plainly  he  could  not 
have  joined  these  causes  of  action,  and,  therefore,  the  cases  of 
Shepard  v.  Manhattan  R.  Co.  (117  N.  Y.  442)  and  MuUin  v. 
Mullin  (119  App.  Div.  r)21)  and  kindred  authorities  do  not 
sustain  the  complaint. 

As   I  view  the  case,   there  is  no  conceivable   theory  upon 
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which  these  causes  of  action  might  properly  be  united  in  a 
single  complaint.  If  it  be  assumed  that  the  action  is  brought 
by  the  plaintiff  as  administrator  primarily  to  determine  the 
rights  and  interests  of  the  estate  of  the  decedent  in  the  funds 
and  securities  in  the  hands  of  the  plaintiff  as  pledgee  and  as 
administrator,  and  for  an  accounting  with  respect  to  the  joint 
ventures,  or  copartnership  enterprises,  the  same  difficulty  is 
encountered,  for  neither  the  trust  company  nor  the  defendants 
who  assert  an  interest  in  the  funds  and  securities  in  its  hands 
individually  and  as  administrator,  have  any  interest  in  the  set- 
tlement of  the  transactions  between  the  decedent  and  Edmund 
K.  Stallo,  as  joint  venturers  or  copartners.  N^or  can  the  action 
be  maintained  on  the  theory  that  it  is  brought  by  the  plaintiff 
as  administrator  for  a  final  accounting  and  distribution  of  the 
assets  in  its  hands  as  such.  The  complaint  contains  no  appro- 
priate allegations  to  warrant  the  Supreme  Court  in  taking  juris- 
diction and  in  ousting  the  Surrogate's  Court  of  jurisdiction,  for 
it  is  not  allied  that  all  the  debts  and  obligations  of  the  estate 
have  been  paid  or  that  there  is  no  one  interested  in  the  estate 
other  than  the  defendants  (see  Hart  v.  Goadby,  supra;  Bushe 
V.  Wright,  118  App.  Div.  368;  affd.,  195  K  T.  510;  S.  C, 
118  App.  Div.  320;  aff'd.,  195  N.  Y.  509),  and  while  the  Su- 
preme Court  has  jurisdiction  concurrently  with  that  of  the 
Surrogate's  Court  to  require  an  accounting  by  executors  or  ad- 
ministrators, its  jurisdiction  is  only  exercised  to  the  extent 
necessary  to  supplement  the  jurisdiction  of  the  Surrogate's 
Court  with  respect  to  matters  concerning  which  the  latter  court 
is  without  jurisdiction.  (Chipman  v.  Montgomery,  63  X.  Y. 
221;  Borrowe  v.  Corbin,  31  App.  Div.  172;  affd.,  165  K  Y. 
634.)  But  it  is  not  even  claimed  that  the  action  is  one  for  a 
final  accounting  of  the  administrator.  There  is  no  precedent, 
and  I  see  no  propriety  in  establishing  one,  for  a  partial  or  inter- 
mediate accounting  in  the  Supreme  Court  betv^een  the  adminis- 
trator and  the  next  of  kin,  and,  therefore,  the  action  cannot  be 
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maintained  for  that  purpose,  and  the  joinder  of  these  separate 
causes  of  action  sustained  on  the  theory  that  they  are  incidental 
to  such  an  accounting.  Although  the  Surrogate's  Court  has 
full  jurisdiction  to  take  or  to  require  an  accounting  by  the  ad- 
ministrator, it  has  not  jurisdiction  of  the  causes  of  action  set 
forth  in  the  complaint  with  respect  to  the  determination  of  con- 
flicting claims  to  said  funds  and  securities  and  to  require  the 
surviving  partner  or  joint  adventurer  to  account  to  the  estate 
of  the  decedent.  It  is,  therefore,  both  proper  and  necessary 
that  those  causes  of  action  be  litigated  in  a  court  of  competent 
jurisdiction.  They  cannot,  however,  be  deemed  merely  inci- 
dental to  this  action  on  the  theory  that  it  is  one  for  either  a  final 
or  a  partial  accounting  by  the  administrator.  The  adminis- 
trator is  not  ready  to  account  with  respect  to  the  decedent's 
interest  in  the  copartnership  or  joint  adventures  or  with  respect 
to  the  funds  and  securities  held  by  plaintiff  as  pledgee,  or  by  it 
as  administrator,  and  it  is  the  duty  of  the  administrator  to 
collect  the  assets  of  the  estate  by  enforcing  its  rights  or  having 
them  determined  without  joining  the  next  of  kin  and  creditors 
and  calling  upon  or  leaving  it  to  them  in  their  respective  indi- 
vidual rights  to  endeavor  indirectly  to  enforce  or  to  protect  the 
rights  of  the  estate.  If  this  action  should  be  sustained  on  the 
theory  that  it  is  one  for  an  accounting  by  the  administrator,  and 
that  all  other  relief  demanded  is  incidental  thereto,  and  that 
it  is  properly  brought  in  the  Supreme  Court  owing  to  want  of 
jurisdiction  in  the  Surrogate's  Court  to  decide  the  incidental 
matters,  there  would  be  no  limit  to  the  number  of  independent 
and  wholly  disconnected  equitable  causes  of  action  that  might 
be  thus  joined  as  incidental  to  an  accounting  by  an  executor  or 
administrator  in  the  Supreme  Court  where  it  becomes  neces- 
sary to  resort  thereto  before  there  can  be  a  final  accounting; 
and  the  action  might  be  brought  at  once  upon  the  issuance  of 
letters  of  administration  and  without  first  enforcing  or  en- 
deavoring to  enforce  the  equitable  causes  of  action  in  favor  of 
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the  estate,  and  by  making  the  creditors  and,  as  has  been  done 
here,  the  next  of  kin  parties,  shift  or  endeavor  to  shift  the  bur- 
den, which  devolves  upon  the  executors  or  administrators,  of 
proving  the  causes  of  action  on  to  the  creditors  and  next  of  kin 
at  the  risk  of  being  concluded  by  an  adverse  decision  in  an 
action  to  which  they  are  parties.  If  executors  and  adminis- 
trators could  thus  avoid  all  the  responsibility  and  risk  of  liabil- 
ity on  the  settlements  of  their  accounts,  such  actions  would  be- 
come conmion  and  a  very  large  part  of  the  work  designed  to  be 
performed  by  the  Surrogates'  Courts  would  devolve  on  the  Su- 
preme  Court  and  the  expenses  and  delays  in  the  administration 
of  estates  would  be  largely  increased.  There  is  no  precedent 
for  such  an  action  and  none  should  be  established. 

McLaughlin,  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs,  with  leave  to  defendants 
respondents  to  withdraw  demurrer  and  to  answer  on  payment 
of  costs. 


Julia  Morkis  Cubtis  Laweence,  Respondent,  v.  Charles  E. 
LiTTLEFiELD,  as  Administrator  with  the  Will  Annexed,  etc., 
of  Mary  G.  Pinkney,  Deceased,  and  Others,  Defendants, 
Impleaded  with  Louis  H.  Morris  and  Others,  Appellants. 

{Supreme  Cowri,  Appellate  Division,  First  Department ^  March  12,  1015.) 
Will — ^Detise  op  Lands  in  Trust,  with  Discbetionabt  Poweb  of  Sale 

IN  EXECUTOBS — ^TBUST  FOB  LiVES,  WITH  RlSMAINDEBS   OVEB — ^WhEN  LuTB 

Benestoiabies  Cannot  Compel  Sale  of  Lands  Which  Do  Not  Pboducb 

Income — Sale  to  Pay  Cabbting  Expenses  of  Lands — ^Pbiob  Dbobee 

that  Rssiduaby  Clause  Wobks  Convebsion — Effect  of  Such  Dbcbeb. 

Where  a  testatrix  conveyed  unimproved  and  unproductive  real  estate 
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to  her  ext»cutors  in  trust,  to  pay  the  income  therefrom  to  certain  boie- 
ficiaries  for  life,  with  remiainders  over,  and  further  gave  to  her  executors 
(not  to  the  executors  as  trustees)  a  discretionary  power  to  sell  for  the 
purpose  of  paying  taxes  and  assesbments  and  to  dispose  of  the  sarplus 
pursuant  to  the  trust,  it  was  the  intention  of  the  testatrix  that  the  power 
of  sale  should  be  executed  by  the  executors  as  such,  and  not  by  the 
executors  ae  trustees,  the  time,  terms  and  circumstances  of  the  execu- 
tion of  the  power  being  wholly  discretionary.  Hence,  the  only  right  of 
the  trustees  was  to  receive  for  the  life  beneficiaries'  account  such  surplus 
as  might  remain  after  the  taxes  and  assessments  have  been  paid,  and 
they  cannot  be  compelled  to  set  apart  moneys  representing  prineipal 
from  which  the  life  beneficiaries  may  draw  an  income,  where  the  lands 
have  suffered  a  continuousi  depreciation  in  value  and  the  cost  of  carrying 
the  same  has  exceeded  the  income  therefrom. 

Such  power  of  sale  is  not  mandatory,  but  is  to  be  exercised  only  by  the 
executors  when  necessary  to  pay  taxes  and  assessments,  and  henee  they 
are  not  required  to  sell  the  lands  in  order  to  obtain  a  surplus  from 
which  the  life  beneficiaries  may  draw  an  income. 

Where  it  was  decreed  in  a  prior  action  that  the  effect  of  the  residuary 
clause,  which  covered  both  real  and  personal  property,  was  to  blend  the 
same  and  to  work  an  equitable  conversion  of  the  real  estate  into  per- 
sonalty, that  judgment  becomes  the  law  of  the  case.  But,  giving  it  the 
fullest  effect,  it  does  not  determine  that  the  power  of  sale  was  manda- 
tory, or  that  the  executors  were  not  vested  with  discretion  both  as  to 
time  and  terms  of  sale. 

Appeal  by  the  defendant,  Louis  H.  Morris,  from  an  order  of 
the  Supreme  Court,  made  at  the  Xew  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  21st  day  of  May,  1914,  overruling  his  demurrer  to  the 
amended  complaint. 

Appeal  by  the  defendants,  Keith  W.  Morris  and  another, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  Xew  York  on  the  16th  day  of  June,  1914,  overruling  their 
demurrer  to  the  amended  complaint. 

The  complaint  set  forth  the  following  facts :  Mary  6.  Pink- 
ney  died  in  December,  1908,  leaving  an  estate  consisting  of 
personalty  valued  at  about  $700,000,  and  real  estate  valued  at 
that  time  at  about  $8,000,000,  nearly  all  of  which  was  unim- 
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proved  and  unproductive,  and  has  since  suffered  a  continuous 
depreciation  in  value.  By  the  8th  clause  of  her  will,  after 
making  certain  bequests  of  inconsiderable  value,  all  of  which 
have  been  paid,  and  certain  devises  of  specific  pieces  of  real 
property,  she  divided  the  residue  of  her  real  and  personal  estate 
into  four  parts,  of  which  she  gave  absolutely  to  each  of  her 
nephews  Thomas  and  Archibald  one  part.  To  her  niece  Grace 
she  gave  one-half  of  one  part  absolutely,  and  the  remaining 
half  to  her  executors  in  trust  to  pay  the  income  thereof  to 
Grace  for  life,  with  remainder  over  to  the  children  of  Grrace. 
One  part  she  gave  to  her  executors  in  trust  to  invest  and  pay 
the  income  to  the  plaintiff  (also  a  niece)  for  life,  with  remainder 
over  to  her  children.  By  the  9th  clause,  in  the  event  of  the 
death  of  either  of  her  nephews  or  nieces  before  the  testatrix, 
leaving  issue,  the  share  of  the  one  so  dying  was  devised  to  such 
issue,  but  in  default  of  any  such  issue,  the  share  of  the  deceased 
nephew  or  niece  was  to  be  divided  equally  among  his  or  her 
surviving  brothers  and  sisters,  "  the  whole  of  such  part  or 
share  as  may  then  fall  to  "  the  plaintiff  and  one-half  of  that 
'•  then  "  falling  to  Grace  to  be  held  by  the  executors  upon  trusts 
as  aforesaid,  and  the  other  half  of  Grace's  share  to  be  taken  and 
enjoyed  by  her  absolutely. 

The  10th  clause  was  as  follows :  "  I  give  unto  my  executors 
*  *  *  power  and  authority  to  sell,  either  at  public  or  pri- 
vate sale,  all  my  real  estate  or  any  part  thereof  upon  such 
terms  as  in  their  judgment  they  shall  deem  proper,  and  to 
execute  proper  conveyances  thereof,  and  that  they  apply  such 
portions  of  the  proceeds  as  in  their  judgment  they  may  deem 
proper  to  the  payment  of  any  taxes  and  assessments  that  may 
be  liens  upon  said  real  estate  or  any  part  thereof,  and  to  pay 
over  the  surplus  that  may  not  be  required  in  their  judgment  for 
the  above  named  purpose  to  the  said  "  nephews  and  nieces  "  in 
the  proportions  [hereinbefore]  mentioned,^'  the  whole  of  such 
part  or  share  as  may  "  then  "  fall  to  the  plaintiff,  "  to  be  held 
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in  trust  by  my  executors  as  hereinbefore  provided ; ' '  one-half 
of  the  dhare  that  may  "  then  "  fall  to  Grace  to  be  similarly  held 
in  trust,  and  the  other  half  to  her  absolutely. 

Prior  to  the  commencement  of  this  action  portions  of  the  real 
estate  were  sold  for  approximately  $2,660,000.  The  gross 
income  from  all  the  real  estate  to  May  1,  1912,  amounted  to 
only  about  $101,000,  whereas  the  "carrying  charges"  alone 
amounted  to  over  $315,000.  The  surviving  executor  at  various 
times  between  January  and  June,  1912,  transferred  to  himself 
as  plaintiff's  trustee  an  aggregate  of  $775,000,  no  part  of  which 
was  derived  from  income  of  the  estate,  and  not  until  January, 
1913,  did  plaintiff  receive  from  the  estate  devised  to  her  any 
income  whatsoever.  In  November,  1912,  after  the  death  of  the 
surviving  executor,  the  defendants  Lincoln  Trust  Company  and 
Fischer  were  substituted  as  trustees  of  the  trust  created  for 
plaintiff  and  her  remaindermen.  Prior  to  the  commencement 
of  this  action  the  executors  brought  an  action  for  the  construc- 
tion of  the  will,  to  which  action  this  plaintiff  was  a  party.  By 
the  judgment  in  that  action  it  was  determined  that,  for  the  pur- 
poses of  the  residuary  clause,  the  effect  of  the  will  was  to  blend 
the  real  and  personal  property  and  to  work  an  equitable  con- 
version of  the  real  estate  into  personalty.  For  relief  in  the 
present  action,  plaintiff  prayed  that  the  trustees  be  decreed  to 
set  apart  from  the  moneys  theretofore  received  by  them,  and 
as  well  from  any  moneys  they  might  thereafter  receive  from  the 
administrator  rwm  iestamento  annexo  representing  proceeds  of 
real  estate  thereafter  sold,  a  sum  or  sums  to  be  ascertained  by 
ciunputation  and  which  shall  be  taken  to  represent  the  prin- 
cipal v>f  the  devise  for  plaintiffs  use,  which  sums,  with  interest 
fnnu  the  date  of  the  death  of  the  testatrix  to  the  time  when  the 
several  hums  were  or  should  be  actually  received,  shall  equal 
the  sums  so  re^vived.  and  that  the  difference  or  surplus  be  paid 
to  plaintiff  a$  and  for  income. 
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Henry  A.  Forster,  for  the  appellant  Louis  H.  Morris. 

Abram  I.  Elkus,  for  the  appellants  Keith  W.  Morris  and 
another. 

Frederick  H.  Sanborn,  for  the  respondent. 

HoTCHKiss,  J. —  What,  if  any,  relief  plaintiff  is  entitled  to 
depends  upon  the  intent  of  the  testatrix,  to  be  gathered  from  the 
will  itself.  It  must  have  been  apparent  to  the  testatrix  that 
the  real  estate  constituting  the  major  portion  of  her  estate  could 
afford  the  plaintiff  no  income  except  from  proceeds  of  sales. 
The  devise  of  the  share  in  which  plaintiff  is  interested  is  direct 
to  trustees,  who  were  in  fact  identical  with  the  individuals 
named  as  executors,  although  this  identity  was  a  coincidence 
of  person  merely  and  not  of  estate.  But  inasmuch  as  an  ex- 
press power  of  sale  was  given  to  the  executors  as  such,  and  not  to 
them  as  trustees,  I  think  it  was  evidently  the  intention  of  the 
testatrix  that  this  power  should  be  executed  by  the  executors  as 
such,  although  the  time,  terms  and  circumstances  of  its  execu- 
tion were  left  wholly  discretionary,  as  there  are  neither  manda- 
tory nor  directory  words  in  the  clause  creating  the  power. 
Viewed  in  this  light,  the  only  right  of  the  trustees  was  to  receive 
for  plaintiff's  account  such  "  surplus  ''  as  might  remain  after 
taxes  and  assessments  had  been  paid.  If  the  power  to  sell  were 
to  be  construed  to  be  an  imperative  power  to  be  executed  at  once 
as  to  all  the  real  estate,  there  would  be  no  force  in  the  words 
which  authorized  the  executors  to  "  apply  such  portions  of  the 
proceeds  as  in  their  judgment  they  may  deem  proper  to  the 
payment  of  any  taxes  and  assessments  that  may  be  liens  upon 
said  real  estate  or  any  part  thereof,  and  to  pay  over  the  surplus 
that  may  not  be  required  in  their  judgment  for  the  above  " 
purposes,  because  the  sale  of  any  real  estate  on  which  liens  for 
taxes  or  assessments  existed  would  necessarily  require  the  pay- 
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ment  of  such  liens  from  the  purchase  money.  It  is  manifest 
also  that  the  discretion  with  which  the  executors  were  vested 
permitted  them  to  sell  from  time  to  time  so  much  only  as  might 
at  the  utmost  be  necessary  to  pay  the  taxes  and  assessments  on 
the  whole,  thus  leaving  no  "  surplus  "  for  distribution.  What 
the  testatrix  evidently  intended  was  that  the  real  estate  devised 
to  the  trustees  should  be  held  by  them  as  such,  and  that  as 
executors  they  should  from  time  to  time  as  to  them  seemed  best, 
sell  portions,  and  after  paying  the  taxes  and  assessments  on  the 
whole  or  on  such  parts  as  they  deemed  proper,  they  should  pay 
over  to  themselves  as  trustees  any  remaining  "  surplus,"  the 
same  to  be  held  under  the  terms  of  the  vnll.  Until  such  sales 
were  made,  taxes  paid,  and-  "  surplus,"  if  any,  paid  over,  there 
necessarily  could  be  no  income  for  plaintiff  to  enjoy.  Nor  can 
I  see  that  any  different  result  would  be  reached  should  we  con- 
strue the  power  of  sale  to  be  mandatory  and  immediate,  for  in 
that  event  as  well,  all  the  trustees  would  have  been  entitled  to 
receive  was  the  "  surplus  "  to  which  I  have  alluded,  and  imtil 
such  "  surplus  "  was  obtained  by  the  execution  of  the  power 
there  could  be  no  income  to  which  plaintiif  would  be  entitled. 
If  it  be  urged  that  the  interpretation  I  put  upon  the  will  leaves 
the  plaintiff  at  the  mercy  of  the  discretion  of  the  executors  and 
sacrifices  her.  for  the  benefit  of  the  remaindermen,  I  think  a 
sufficient  answer  lies  in  the  fact  that  in  the  event  of  any  im- 
proper delay,  the  plaintiff  might  have  appealed  to  the  court  to 
direct  the  executor  to  execute  the  power.  Although  I  do  not 
think  it  necessary  to  resort  to  rules  of  construction  to  ascertain 
the  intent  of  the  testator  in  this  instance,  should  we  revoke  such 
rul^,  they  do  not  in  my  opinion  aid  this  plaintiff.  We  may 
accept  it  as  settled  law  in  this  State  that  where  the  income  or 
interest  of  a  particular  fund  is  bequeathed  to  one  for  life  (Mat- 
ter of  Stanfield,  135  N.  T.  292),  or  where  there  is  a  clear  be- 
quest of  a  life  estate  in  a  residuary  fund  or  some  part  thereof 
(Matter  of  Benson,  96  K  Y.  499,  511),  if  the  will  evidences 
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no  different  intent,  the  legatee  for  life  is  entitled  to  interest  or 
to  the  income  as  afterwards  ascertained,  to  be  computed  from 
the  death  of  the  testator.  Xecessarilv  the  rule  is  not  one  of 
property,  but  one  of  construction,  and  its  reason  lies  in  tJie 
injustice  of  increasing  the  principal  for  the  benefit  of  the  re- 
maindermen, who  would  thus  be  given  just  so  much  more  than 
existed  at  the  time  of  the  testator's  death,  and  this  at  the  ex- 
pense of  the  life  estate.  (Davison  v.  Rake,  44  X.  J.  Eq.  506.) 
The  cases  in  which  this  rule  has  been  successfully  invoked  are 
very  numerous.  In  some  States,  as  in  Massachusetts,  the  mat- 
ter seems  to  be  the  subject  of  a  statute.  (See  Ayer  v.  Aj'er,  128 
Mass.  575.)  But  all  the  cases  I  have  found  are,  I  think,  di&- 
tinguishable  from  the  present,  and  none  of  binding  authority 
involved  unproductive  real  estate.  The  cases  may  be  roughly 
classified  as  involving  productive  real  estate ;  gifts  of  productive 
personalty  or  of  personalty  easily  susceptible  of  being  made 
productive;  of  an  annuity  or  income;  gifts  to  widows  or  in 
lieu  of  dower,  or  to  infants,  children  of  the  testator,  or  such  as 
toward  whom  he  stood  in  loco  parentis;  where  part  of  the  estate 
consisted  of  wasting  property,  such  as  leaseholds,  or  where  mort- 
gages or  other  investments  of  the  trustees  have  been  foreclosed 
or  taken  in  and  a  question  arose  as  to  the  apportionment  of  the 
proceeds  which  included  a  profit  or  something  on  account  of 
income.  That  the  principle  is  not  a  rule  of  thumb  to  be  indis- 
criminately applied,  and  that  even  in  the  case  of  personalty  it 
has  r^ard  for  a  situation  where  no  income  has  in  fact  been 
earned,  or  might  reasonably  be  expected  to  be  earned,  is  clearly 
shown  by  the  authorities  and  also  appears  in  that  portion  of  the 
opinion  of  the  chancellor  in  Williamson  v.  Williamson,  where 
the  distinction  is  pointed  out  between  those  instances  where  a 
life  estate  is  constituted  in  a  clear  residuary  fund  and  where 
"  the  testator  had  directed  one  species  of  property  to  be  con- 
verted into  another,  or  the  residuary  fund  to  bo  invested  in  a 
particular  manner,  and  had  then  given  a  life  estate  in  the  fund 
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as  thus  converted  or  invested."  In  the  former  class,  having 
regard  for  actual  income  conditions  in  esse  or  in  posse,  the  in- 
come awarded  to  the  life  estate  is  computed  from  the  time  of  the 
death  of  the  testator,  whereas,  because  of  the  delay  in  securing 
income  necessarily  incident  to  the  latter  class,  the  computation 
is  not  made  until  "  the  conversion  takes  place  or  the  investment 
is  made,"  for  which  purpose  one  year  from  the  date  of  the 
testator's  death  has  been  adopted  as  a  convenient  period  from 
which  the  computation  of  income  shall  date.  (6  Paige,  304, 
305.)  In  Edwards  v.  Edwards  (183  Mass.  581),  which  is  so 
greatly  relied  on  by  the  respondent,  there  was  a  gift  of  all 
testator's  property  direct  to  trustees  to  pay  the  income,  less  ce^ 
tain  specified  sums,  to  testator^s  wife  for  life.  The  estate  con- 
sisted of  unimproved  real  estate  and  personal  property.  The 
former,  after  a  delay  of  some  years,  was  sold  at  a  large  advance 
(►ver  its  inventoried  value,  and  the  question  before  the  court 
related  solely  to  an  apportionment  of  the  proceeds  between  the 
widow  and  the  remaindermen.  A  mere  statement  of  the  facts 
should  be  sufficient  to  show  the  material  respects  in  which  that 
case  is  different  from  the  present. 

The  precise  situation  we  have  here  is  one  which,  so  far  as  I 
can  find,  has  never  been  presented  in  any  reported  case  in  this 
State.  It  is  one  of  a  gift  of  personalty  and  improductive  real 
estate  combined,  to  trustees,  with  an  absolute  power  in  the 
executors  to  convert,  accompanied  by  a  discretion  as  to  the 
time  when  such  conversion  is  to  take  place,  and  where  there  has 
been  no  profit  and  the  conversion  has  been  justifiably  delayed. 
In  every  case  I  have  been  able  to  find  involving  the  interpreta- 
tion of  a  testamentary  devise  of  this  character,  where  the  court 
has  applied  the  rule  adopted  by  the  court  below,  there  had  been 
an  increase  in  value,  or  the  court  was  dealing  with  a  species  of 
property  which  lent  itself  to  the  presumption  that  the  testator 
hitoiiJed  that  the  life  tenant  should  participate  in  the  enjoy- 
ment of  the  income  which  the  subject  of  the  devise  produced 
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or  was  capable  of  producing.  If  the  rule  invoked  were  applica- 
ble here,  I  take  it  that  the  fact  that  the  express  power  to  con- 
vert is  given  to  the  executors  as  such,  and  not  to  them  as  trustees, 
would  not  necessarily  defeat  its  application,  and  inasmuch  as 
the  complaint  is  silent  concerning  any  income  from  the  per- 
sonal  property  and  asks  for  no  relief  in  that  r^ard,  the  fact  that 
the  estate  is  one  of  mixed  real  and  personal  property  might  also 
be  disregarded,  and  the  case  treated  as  a  trust  to  convert  un- 
productive real  estate  at  the  discretion  of  the  trustees.  In 
Rodman  v.  Fincke  (68  ^N".  Y.  239)  unproductive  real  estate 
was  involved.  Referring  to  the  principle  applicable  to  gifts 
in  trust  to  convert  with  ^  a  life  estate  and  remainder  over, 
Rapat.t.o,  J.,  spoke  of  it  as  one  which  "  has  been  adopted," 
implying,  I  presume,  that  it  was  applicable  to  thfe  character  of 
property  there  involved,  but  as,  on  its  facts,  the  case  was  not  one 
between  life  tenant  and  remaindermen,  the  learned  judge  said 
the  principle  was  not  applicable.  As  authority  for  the  rule  as 
he  stated  it.  Judge  Rapallo  (p.  244)  cited  Yates  v.  Yates  (28 
Beav.  [1860]  637,  639)  and  Livingston  (sic)  v.  Gray  (2  Sim.  & 
Stu.  [1825]  396).  Kilvington  v.  Gray  involved  personal  prop- 
erty in  certain  of  which  the  testator  created  trusts,  and  also 
directed  that  his  personalty  bo  converted  into  land  as  soon  as 
convenient,  and  in  the  meantime  the  uninvested  estate  was 
to  be  invested  in  public  stocks  to  be  held  upon  certain  trusts. 
It  proving  impossible  to  make  the  conversion,  the  court  held 
that  the  life  tenant  was  entitled  to  the  income  after  one  year 
from  the  testator's  death.  I  cannot  regard  Kilvington  v.  Gray 
as  a  case  in  point.  In  Searle  v.  Baker  (L.  R.  [1900]  2  Ch.  Div. 
829,  832)  Kekewicii,  J.,  refused  to  follow  Yates  v.  Yates,  say- 
ing that  it  was  at  variance  with  the  later  cases.  Searle  v.  Baker 
was  followed  by  Warkington,  J.,  in  Wilson  v.  Oliver  (L.  R. 
[1908]  2  Ch.  Div.  74,  80).  In  Searle  v.  Baker  the  residuary 
estate,  consisting  of  both  real  and  personal  property,  was  given 
to  trustees  for  sale  and  conversion,  the  proceeds  to  be  held  in 
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trust  to  pay  the  income  to  the  testator's  wife  for  life,  with  ex- 
press power  to  posrtpone  conversion  so  long  during  the  wife's  life 
as  the  trustees  saw  fit.  The  real  estate  was  productive,  but  no 
conversion  having  been  made,  the  widow  was  held  entitled  to 
the  rents  and  profits.  In  the  course  of  his  opinion,  after  re- 
ferring to  passages  which  he  had  already  quoted  in  a  former 
case  from  Jarman  and  Lewin,  Judge  Kekzwich  said  (p.  834)  : 
"  I  thought  at  first  that  there  was  a  little  ambiguity  in  Lewin's 
statement  (10th  ed.,  p.  1161):  'If  a  testator  direct  his  real 
estate  to  be  sold,  and  the  proceeds  laid  out  and  invested  in  trust 
for  A.  for  life  with  remainders  over,  the  tenant  for  life  is  en- 
titled to  the  rents  only  of  the  estate  from  the  testator's  decease.' 
But  now  that  I  have  threshed  the  matter  out^  I  think  that  there 
is  a  good  deal  of  truth  in  it;  for  in  the  case  of  real  estate,  if  the 
estate  produces  nothing,  the  tenant  for  life  can  get  nothing, 
whereas  in  the  case  of  personalty  he  would  get  something  upon 
the  principle  laid  down  In  re  Eearl  of  Chesterfield's  Trusts  " 
(L.  R.  [1883]  24  Ch.  Div.  643),  a  case  similar  in  general 
principle  to  Williamson  v.  Williamson  (supra). 

There  is  one  feature  of  the  complaint  to  which  I  have  not 
yet  alluded.  I  refer  to  the  judgment  in  the  action  to  construe 
the  will.  (Pierce  v.  Thomas,  not  reported.)  Whatever  doubt 
may  exist  as  to  the  soundness  of  the  decision  involved  in  that 
judgment,  it  must  be  accepted  as  the  law  of  the  case.  Giving 
to  this  judgment  the  fullest  effect  to  which  it  is  entitled,  it  is 
not  alleged  in  the  complaint  herein,  nor  could  it  properly  be 
held,  conceding  the  trust  to  sell  was  mandatory,  that  the  execu- 
tors were  not  vested  with  a  discretion  both  as  to  the  time  and 
the  terms  of  sale.  The  opinion  of  Mr.  Justice  Bischoff  in 
Pierce  v.  Thomas  clearly  shows  such  to  have  been  his  view. 
The  fact  that  this  judgment  determined  that  an  equitable  con- 
version was  worked  by  the  terms  of  the  will  does  not  affect  the 
question  of  the  plaintiff's  right  to  the  relief  she  seeks.  The 
doctrine  of  equitable  conversion  has  properly  been  characterized 
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as  both  artificial  and  arbitrary,  and  granting  to  it  the  fullest 
effect  so  far  as  devolution,  succession  and  other  matters  affecting 
title  are  concerned,  I  cannot  see  how  it  can  be  applied  so  as,  by 
presumption  of  law,  to  produce  income  from  an  estate  where  no 
income  has  in  fact  been  earned,  or  the  right  to  income,  save  as 
it  might  arise  from  an  application  of  the  doctrine.  (See  Hite 
V.  Hite,  20  S.  W.  Rep.  778.) 

The  orders  should  be  reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  the  demurrers  sustained,  with  ten  dollars  costs. 

Inobaham,  p.  J.,  McLaughlin,  Lauohlin  and  Scott,  JJ., 
concurred. 

Orders  reversed,  with  ten  dollars  costs  and  disbursements, 
and  demurrers  sustained,  with  ten  dollars  costs. 


In  the  Matter  of  the  Estate  of  Geoboe  L.  Fox,  Deceased. 

Bessie   L.   Rubens,   Surviving  Executrix   and   Trustee,   etc.. 

Appellant;  Gladys  M.  L.  Ainslie,  Respondent. 

{Supreme  Court,  Appellate  Division,  Second  Department,  March  19,  1915.) 

SuKBOGATE'S    CoUBT — JUBISDlCnON    OP    SUBBOQATE    TO    DeTEBMINE    ISSUES 

Raised  ox  Petition   fob  Accounting — Contention  that  VVaiveb  of 

ACCOUNTINO    AND    ReI^EASE    WaS    OBTAINED    BY    SUBBOOATE — PBACTIOB — 

Sep  ABATE  Tbial  of  Issues  Raised  in  Subbooate's  Coubt — Juby  Tbial 
Not  Constitutional  Right — Injunction  Restbaining  Tbansfeb  of 
Tbust  Estate. 

Where  one  of  the  beneficiaries  of  a  testamentary  trust  who  is  also  a 
remainderman  petitions  the  Surrogate's  Court  for  an  accounting  of 
the  trust  estate,  and  the  trustee  by  answer  alleges  that  after  the  trust 
had  terminated  all  parties?  agreed  to  a  distribution  of  the  estate  pur- 
suant to  the  will  and  that  on  said  distribution  they  waived  the  filing  of 
an  account  and  released  the  executrix  and  trustee  from  liability,  and  the 
petitioner  by  reply  sets  out  that  the  waiver  and  release  were  obtained 
by  fraud  and  false  representations  in  that  she  was  not  truly  advised  as 
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to  the  condition  of  the  estate  or  the  amoiuit  thereof^  etc.,  and  that  she 
had  not  received  her  portion,  the  isfiues  raised  by  said  answer  and  reply 
are  triable  in  the  Surrogate's  Court  pursuant  to  section  2510  of  the  Code 
of  Civil  Procedure. 

Having  such  jurisdiction  it  is  the  duty  of  the  Surrogate's  Court  to  try 
and  determine  said  issues  in  the  first  instance,  for  the  petitioner  i&  en- 
titled to  an  accounting  only  as  to  that  portion  of  the  estate  still  held  in 
trust. 

While  there  is  no  statute  expressly  providing  for  the  ^parate  trial  of 
issues  in  the  Surrogate's  Court,  the  Code  of  Civil  Procedure,  section  973, 
providing  that  the  court  in  its  discretion  may  order  one  or  more  issues 
to  be  separately  tried  prior  to  any  trial  of  the  other  issues  in  the  case, 
is  sufficient  to  authorize  such  practice  in  the  Surrogate's  Court. 

It  is  error  for  the  surrogate  to  order  the  testamentary  trustee  to 
account  without  having  first  taken  evidence  and  decided  the  issues  afore- 
said. 

There  is  no  "  constitutional  right  of  trial  by  jury"  of  the  issues  raised 
in  the  Surrogate's  Court  by  the  answer  and  reply  aforesaid. 

A  failure  of  said  testamentary  trustee  to  appeal  from  an  order  of  the 
surrogate  enjoining  her  from  selling  the  trust  property,  with  certain 
exceptions,  would  not  be  taken  as  a  concession  as  to  the  right  of  the 
petitioner  to  an  order  for  an  accounting.  Hence,  where  that  is  the  only 
objection  to  the  injunction  it  will  be  affirmed. 

Appeal  by  Bessie  L.  Rubens,  as  surviving  executrix  and 
trustee,  from  two  orders  of  the  Surrogate's  Court  of  the  county 
of  Putnam,  entered  in  the  office  of  the  said  Surrogate's  Court 
on  or  about  the  31st  day  of  December,  1914.  The  first  order 
restrained  the  appellant  from  disposing  of  property  belonging 
to  the  estate  of  George  L.  Fox,  deceased,  and  the  other  directed 
her  to  render  and  file  an  account  of  her  proceedings  herein. 

Harry  R.  Kohn,  for  the  appellant. 

George  C.  Beach '(Sylvanus  D.  Ward  with  him  on  the  brief), 
for  the  respondent. 

Burr,  J. —  George  L.  Fox  died  February  17,  1904,  leaving 
him  surviving  a  widow,  a  son  and  a  daughter.  He  left  a  last 
will  and  testament,  thereafter  duly  proved  in  the  Surrogate's 
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Court  of  the  county  of  Putnam.  He  appointed  his  widow 
and  Edward  Wells,  Jr.,  executors.  By  his  will,  all  of  the 
residue  of  his  estate  was  given  to  his  executors,  in  trust,  for 
a  term  naeasured  by  the  life  of  his  son,  George  L.  Fox,  Jr., 
or  his  arrival  at  the  age  of  twenty-one  years.  During  this 
term,  one-half  of  the  income  of  the  trust  estate  decedent  directed 
to  be  paid  to  his  widow;  one-quarter,  or  so  much  thereof  as 
might  be  necessary,  he  directed  to  be  paid  out  for  the  support, 
maintenance  and  education  of  his  son,  and  the  remainder  for 
the  support,  maintenance  and  education  of  his  daughter,  the 
petitioner  herein.  The  will  further  provided  that  when  his  son 
should  reach  the  age  of  twenty-one  years  the  trust  should  ter- 
minate, and  that  his  estate  should  be  divided  into  three  parts, 
one  of  which  should  be  paid  to  his  said  son,  another  to  his  said 
daughter,  and  the  third  invested  for  the  benefit  of  his  wife  dur- 
ing her  life,  with  remainder  over  to  his  said  children  if  they 
were  then  living.  In  1906  the  executors  and  trustees  accounted, 
and  their  accounts  were  settled  by  a  decree  of  the  said  Surro- 
gate's Court,  duly  entered  on  March  twenty-fourth  of  that  year. 
No  account  has  since  been  filed.  In  the  meantime  Edward 
Wells,  Jr.,  one  of  the  said  executors  and  trustees,  died,  and  de- 
cedent's widow  married  again  and  is  now  known  as  Bessie  L. 
Rubens.  In  November,  1914,  Gladys  M.  L.  Ainslie  (formerly 
Gladys  M.  L.  Fox),  the  said  daughter  of  decedent,  filed  a  peti- 
tion upon  which  a  citation  was  issued  directing  the  surviving 
executrix  and  trustee  to  show  cause  why  she  should  not  file  an 
account  of  her  proceedings  from  and  after  the  19th  day  of 
February,  1906,  which  was  the  date  of  the  last  accounting. 
TTpon  the  return  of  the  said  citation  she  appeared  and  answered, 
setting  up,  among  other  things,  that  on  the  I7th  day  of  Septem- 
ber, 1913,  and  subsequent  to  the  date  when  the  said  George  L. 
Fox,  Jr.,  became  of  age  and  the  original  trust  contained  in  said 
will  had  terminated,  all  of  the  persons  interested  in  the  re- 
mainder entered  into  a  mutual  agreement  for  a  distribution 
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thereof  .in  accordance  with  the  terms  of  the  said  will ;  that  at 
that  time  a  full  and  complete  accounting  as  to  said  estate  was 
made,  with  the  exception  of  one  parcel  of  real  estate  which  was 
left  in  joint  ownership  and  which  was  expressly  excepted  there- 
from; that  such  distribution  was  then  made,  and  at  that  time 
the  parties,  including  the  petitioner  in  these  proceedings,  exe- 
cuted and  delivered  a  waiver  of  the  filing  of  any  account,  and 
a  general  release  to  the  surviving  executrix  and  trustee  from  all 
liability  ever  to  render  any  account  respecting  her  administra- 
tion of  the  estate,  except  as  to  the  one-third  thereof  as  to  which 
she  was  to  have  the  income  from  the  date  when  George  L.  Fox, 
Jr.,  attained  his  majority  and  during  her  life.  Although  there 
seems  to  be  no  statutory  provision  authorizing  the  same,  the 
petitioner,  not  without  propriety,  filed  a  reply  to  the  affirma- 
time  matters  set  up  by  way  of  defense  in  said  answer,  and 
alleged  that  the  execution  of  the  said  waiver  and  the  said  gen- 
eral release  was  obtained  by  fraud,  deceit  and  false  representa- 
tions, in  that  she  was  not  trulv  advised  as  to  the  condition  of 
said  estate  or  the  amount  thereof,  or  the  portion  to  which  she 
was  entitled,  and  that  she  had  not  received  the  same.  To  enable 
the  petitioner  to  maintain  these  proceedings,  it  must  a&ma- 
tively  appear  that  she  is  "  a  person  interested  in  the  estate  or 
fund  "  or  a  "  person  beneficially  interested  in  the  execution  of 
any  of  the  trusts  "  contained  in  the  said  will.  (Code  Civ.  Proc. 
§  2727,  subd.  1,  H  a;  Id.  subd.  3,  t  a.)  Without  passing  upon 
the  questions  raised  by  the  answer  to  the  petition  and  the  reply 
thereto,  the  Surrogate's  Court-  made  an  order  requiring  the  sole 
surviving  executrix  and  trustee  to  render  and  fil^  an  account 
of  her  proceedings  as  prayed  for  in  said  petition.  From  this 
order  an  appeal  was  taken.  The  issues  thus  raised  are,  in 
our  opinion,  triable  in  the  Surrogate's  Court.  (Code  Civ.  Proc. 
§  2610 ;  Matter  of  Cary,  77  Misc.  Rep.  606 ;  Matter  of  Delgado, 
79  id.  590.)  By  the  section  above  referred  to,  the  Surrogate's 
Court  is  authorized  "  upon  the  return  of  any  process  to  try  and 
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determine  all  questions,  legal  or  equitable,  arising  between  any 
or  all  of  the  parties  to  any  proceeding,  *  *  *  as  to  any 
and  all  matters  necessary  to  be  determined  in  order  to  make  a 
full,  equitable  and  complete  disposition  of  the  matters  by  such 
order  or  decree  as  justice  requires."  Having  the  jurisdiction, 
we  think  it  was  the  duty  of  the  court,  in  the  first  instance,  to 
try  and  determine  the  question  of  petitioner's  interest  in  the 
said  estate.  If  such  issues  were  decided  in  favor  of  the  execu- 
trix and  trustee,  the  petitioner  is  not  entitled  to  maintain  this 
proceeding  as  to  any  of  said  estate,  except  as  to  that  still  held  in 
trust  for  the  former  widow  of  the  decedent.  While  there  is  no 
express  statute  providing  for  the  separate  trial  of  issues  in  the 
Surrogate's  Court,  it  is  provided,  generally,  with  regard  to 
courts  of  record,  that  "  The  court  in  its  discretion  mav  order 
one  or  more  issues  to  be  separately  tried  prior  to  any  trial  of 
the  other  issues  in  the  case."  (Code  Civ.  Proc.  §  973.)  If 
statutory  authority  is  needed  for  such  separate  trial,  we  think 
this  provision  sufficient.  But  the  order  here  reviewed  apparently 
decides  in  advance  that  the  release  is  ineffective,  without  having 
listened  to  the  evidence  respecting  the  execution  thereof.  It 
would  be  involving  the  executrix  in  unnecessary  expense,  and 
would  serve  no  useful  purpose,  to  require  her  to  file  an  account 
of  her  proceedings,  if  the  petitioner  is  not  entitled  to  maintain 
these  proceedings.  We  have  not  overlooked  the  fact  that,  as  to 
that  portion  of  the  estate  which  after  the  alleged  division  thereof 
was  to  be  held  and  invested  for  the  benefit  of  the  widow  during 
her  life,  the  petitioner  at  present  has  a  contingent  interest. 
Nor  have  we  overlooked  the  statutory  provision  that  the  surro- 
gate, of  his  own  motion,  may  direct  the  testamentary  trustee 
to  make  and  settle  an  intermediate  account  of  her  proceedings. 
(Code  Civ.  Proc.  §  2724.)  The  order  as  entered  goes  very 
much  further  than  to  require  an  account,  intermediate  or  other- 
wise, with  regard  to  the  jwrtion  of  the  estate  above  referred  to. 
We  do  not  now  consider  the  sufficiency  or  validity  of  section 
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2538  of  the  Code  of  Civil  Procedure,  as  it  is  inapplicable  to 
the  present  situation.  There  is  no  "  constitutional  right  of  trial 
by  jury  "  of  the  issues  raised  by  the  answer  and  reply.  At  the 
same  time  with  the  order  directing  the  executrix  and  trustee  to 
account,  the  surrogate  made  another  order,  enjoining  her  from 
selling,  assigning,  transferring,  pledging  or  in  any  way  dis- 
posing of  any  of  the  property,  either  real  or  personal,  belong- 
ing to  the  said  estate,  with  the  exception  of  the  homestead  prop- 
erty, then  in  possession  of  one  William  J.  Brown  under  an  op- 
tion to  purchase  the  same.  The  executrix  and  trustee  has  also 
appealed  from  this  order,  but  states  that  she  has  no  objection 
to  the  same,  provided  that  acquiescence  therein  shall  not  be 
deemed  to  be  a  concession  on  her  part  as  to  the  right  of  the  peti- 
tioner to  the  order  for  an  accounting.  We  do  not  think  that  it 
has  any  such  effect.  Our  decision  will  be  that  the  injunction 
order  of  December  31,  1914,  shall  be  affirmed,  without  costs, 
and  that  the  order  of  the  same  date,  requiring  the-  surviving 
executrix  and  trustee  to  account,  shall  be  reversed,  with  ten 
dollare  costs  and  disbursements,  and  the  proceeding  remitted  to 
the  surrogate  of  Putnam  county  for  the  preliminary  trial  of  the 
issues  raised  by  the  new  matter  set  up  in  the  answer  of  the 
executrix  and  trustee  and  the  reply  thereto,  and  without  preju- 
dice to  an  application  for  an  accounting  as  to  so  much  of  the 
estate  as  is  still  held  for  the  benefit  of  decedent's  widow. 
Jenks,  p.  J.,  Cabb,  Rich  and  Putnam,  JJ.,  concurred. 

Injunction  order  of  the  Surrogate's  Court  of  Putnam  county 
of  December  31,  1914,  affirmed,  without  costs;  order  of  same 
date,  requiring  the  surviving  executor  and  trustee  to  account, 
reversed,  with  ten  dollars  costs  and  disbursements,  and  proceed- 
ing remitted  to  said  court  for  the  preliminary  trial  of  the  issues 
raised  by  the  new  matter  set  up  in  the  answer  of  the  executor 
and  trustee  and  the  reply  'thereto,  without  prejudice  to  an  ap- 
plication for  an  accounting  as  to  so  much  of  the  estate  as  is  still 
held  for  the  benefit  of  decedent's  widow. 
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Gkstbude  a.  Fobman,  Respondent,  v.  William  H.  Young, 
Appellant,  Impleaded  with  Fabmees'  Loan  and  Tbust 
Company  and  Nathan  A.  Seaole,  as  Executors  of  and 
Trustees  under  the  Last  Will  of  Caboline  A.  Beundaof, 
Deceased,  and  Others,  Defendants. 

{Supreme  Court,  Appellate  DivUion,  First  Department,  March  26,  1^15.) 

Tbust — Death  of  Executobs  and  Trustees  Befdbe  Exeoutino  Powee  of 
Sale — ^Vestino  of  Unexecuted  Teust  in  Supreme  Court,  under  Sec- 
tion 111  of  Real  Propertt  Law — ^Vauditt  of  Sale  bt  Trustee 
Appointed  bt  Ck)UBT. 

A  testator  gave,  devised  and  bequeathed  all  the  rest,  residue  and 
remainder  of  his  property  in  trust,  expressly  authorizing  and  empower- 
ing his  "  executrix  and  executors  or  such  of  them  as  may  act  for  the 
time  being  whenever  in  their  discretion  it  shall  be  necessary  or  expedient 
to  seU  any  or  all  of  my  real  estate  either  at  public  or  private  sale  and 
to  execute  and  deliver  good  and  sufficient  deed  or  deeds  for  the  same." 
The  will  also  provided  as  follows :  "  And  I  further  expressly  authorize 
and  empower  my  said  executrix  and  executors  *  *  *  if  in  their  dis- 
cretion they  shall  deemi  it  beneficial  for  those  interested  instead  of  selling 
my  real  estate  for  the  purpose  of  partition,  to  allot  and  divide  to  and 
among  my  said  children  and  their  descendants  any  part  thereof  *  *  * 
it  being  my  will  and  intention  to  leave  the  right  and  manner  of  such 
partition  and  allotment  wholly  to  the  discretion  of  my  said  acting 
executrix  and  executors."  All  the  persons  namied  in  the  will  as  the 
executors  thereof  died  without  having  executed  the  power  of  sale. 

Held,  that  the  trust  being  unexecuted  vested  in  the  Supreme  Court, 
under  section  111  of  the  Heal  Property  Law,  giving  said  court  all  the 
power  and  duties  of  the  original  trustee ; 

That  a  sale  by  a  trustee  appointed  by  the  court  for  the  purpose  of 
executing  the  trust  was  valid. 

Appeal  by  the  defendant,  William  H.  Young,  from  part  of 
an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiff,  entered  in  the  oflBce  of  the  clerk  of  the  county 
of  Xew  York  on  the  15th  day  of  April,  1912,  upon  the  deci8ion 
of  the  court  after  a  trial  at  the  Xew  York  Special  Term. 
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John  J.  Crawford  of  counsel  (Brush  &  Crawford,  attorneys), 
for  the  appellant. 

Harold  Swain  of  counsel  (Hamilton  C.  Rickaby  with  him 
on  the  brief),  David  B.  Simpson,  attorney,  for  the  respondent 

Clakke,  J. —  The  action  was  brought  to  procure  the  con- 
struction of  the  will  of  Annie  P.  Burgess.  An  incidental  ques- 
tion which  was  submitted  to  and  decided  by  the  Special  Term, 
and  is  now  the  only  matter  before  us  upon  this  appeal,  arose  in 
the  manner  following: 

In  paragraph  VII  of  the  complaint  it  is  alleged :  ''  That  in 
and  by  the  Sixth  paragraph  of  said  will,  testatrix  provided 
among  other  things  as  follows :  *  After  the  decease  of  my  hus- 
band Dr.  Daniel  M.  Burgess,  I  give  and  devise  to  my  said  niece 
Gertrude  Forman  the  house  and  lot  known  as  number  168  East 
79th  Street,  Borough  of  Manhattan,  City  of  Xew  York,  to  have 
and  to  hold  the  same  for  and  during  her  natural  life,  and  after 
her  death,  I  give  and  devise  the  same  to  her  two  sons  now  liv- 
ing, share  and  share  alike.'     *     *     * 

"  That  at  the  time  of  the  death  of  said  Annie  P.  Burgess, 
there  was  a  past  due  bond  and  mortgage  of  $18,000,  executed 
by  said  Annie  P.  Burgess  on  said  premises.  That  plaintiff  is 
advised  that  in  and  by  the  terms  of  said  will  it  was  the  inten- 
tion of  said  testatrix  that  plaintiff  and  her  two  sons  should  take 
the  property  free  and  clear  of  said  mortgage.  That  plaintiff 
has  called  upon  the  executors  and  trustees  to  pay  off  said  bond 
and  mortgage  out  of  the  other  assets  of  the  estate,  but  they 
have  refused  to  do  so,  and  the  said  bond  and  mortgage  now 
remain  past  due  obligations  of  record  against  said  premises." 

The  defendant  William  H.  Young,  who  is  a  grandson  of  John 
S.  Young,  set  up  in  his  answer,  by  way  of  a  partial  defense,  a 
claim  to  an  undivided  one-eighth  interest  in  the  premises  by 
virtue  of  a  devise  in  the  will  of  his  grandfather,  which  interest 
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he  alleged  had  not  been  divested  by  the  attempted  sale  of  said 
house  and  lot  to  Mrs.  Burgess  by  the  trustee  appointed  to  exe- 
cute the  unexecuted  trusts  under  his  grandfather's  will. 

Said  claim  affects  forty-six  other  pieces  of  property  sold  by 
said  trustee.  The  learned  Special  Term  decided  against  said 
defendant  and  from  that  portion  of  the  judgment  he  appeals. 

By  his  will  John  S.  Young  after  certain  specific  bequests  and 
devises  provided  as  follows: 

"  Thirteenth.  I  give,  devise  and  bequeath  all  the  rest,  residue 
and  remainder  of  my  property  and  estate,  real  and  personal 
of  every  name,  nature  and  description  unto  my  executrix  and 
executors,  and  the  survivors  and  survivor  of  them  or  such  of 
them  as  shall  act  for  the  time  being.  In  Trust,  as  follows :  To 
pay  my  said  wife  one-half  part  of  the  net  rents  and  income  of 
my  real  estate  as  hereinabove  directed.  To  invest  and  keep 
invested  all  the  said  rest,  residue  and  remainder  of  my  said 
personal  estate,  or  the  proceeds  thereof,  and  to  pay  over  the 
income  thereof  together  with  the  remaining  half  part  of  the 
net  rents  and  income  of  my  real  estate  to  and  among  all  my 
said  children  hereinbefore  named  in  equal  shares  for  and  dur- 
ing their  respective  lives,  excepting  alone  from  this  provision 
the  portion  or  share  of  my  son  John  D.  Young,  which  shall  be 
disposed  of  as  follows :  I  direct  my  executors  to  pay  one  half 
part  of  the  share  of  the  rents  and  income  of  which  the  said  John 
D.  Young,  would  be  entitled  to  Josephine  Young,  wife  of  the 
said  John  D.  Young,  for  and  during  the  life  of  the  said  John  D. 
for  the  support  and  maintenance  of  herself  and  her  daughter, 
Gertrude,  or  in  case  of  the  death  of  said  Josephine  before  her 
said  husband,  then  to  apply  the  same  to  the  education,  support 
and  maintenance  of  the  said  Gertrude  and  to  pay  and  apply  the 
other  half  part  of  said  share  of  rents  and  income  or  so  much 
thereof  as  mav  be  necessarv  to  the  use  and  benefit  of  my  said  son 
John  D.  Young  for  his  comfortable  and  suitable  support  and 
maintenance,  or  if  in  the  exercise  of  the  sound  discretion  my 
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said  executors  should  deem  it  advisable  so  to  do,  to  pay  to  my 
said  son  the  whole  of  said  half  part  of  his  share  of  said  rents 
and  inoome  or  such  part  thereof  as  they  may  de^n  proper.  Up- 
on the  decease  of  either  of  my  said  children,  Anna  P.  Bogert^ 
Caroline  Amelia  Brundage,  or  Wm«  Henry  Yoimg,  leaving  de- 
scendants, her  or  him  surviving,  I  give  and  bequeath  and  de- 
vise unto  such  descendants  the  one  equal  fourth  part  of  the  said 
rest,  residue  and  remainder  of  my  personal  estate  and  the  one 
equal  fourth  part  of  the  one-half  part  of  my  real  estate  above 
referred  to  and  of  which  the  rents  and  income  are  above  directed 
to  be  paid  for  the  benefit  of  the  ancestor  of  such  descendants, 
they  to  take  by  representation  absolutely. 

''  Upon  the  recease  of  my  said  son  John  D.  Young,  I  give, 
devise  and  bequeath  the  one  equal  fourth  part  of  said  personal 
estate  and  the  one  fourth  of  the  one-half  part  of  my  real  estate 
above  referred  to  (being  the  portion  directed  to  be  applied  to  the 
use  of  my  said  son  and  his  wife  and  daughter)  to  such  of  my 
other  children  as  may  be  living  at  that  time  in  equal  shares 
absolutely.  In  case  any  of  my  said  children  shall  die  without 
leaving  lawful  issue  then  I  give,  devise  and  bequeath  the  share 
of  which  such  child  is  to  receive  the  rents  and  income  as  above 

directed  to  my  surviving  children  in  equal  shares  absolutely. 
«     *     « 

"  Fourteenth,  I  hereby  expressly  authorize  and  empower  my 
said  executrix  and  executors  or  such  of  them  as  may  act  for 
the  time  being  whenever  in  their  discretion  it  shall  be  necessary 
or  expedient  to  sell  any  or  all  of  my  real  estate  either  at  public 
or  private  sale  and  to  execute  and  deliver  good  and  sufficient 
deed  or  deeds  for  the  same.  The  proceeds  of  such  sale  to  take 
the  place  and  to  be  disposed  of  in  the  same  manner  as  the  real 
estate  so  sold  would  have  been  under  and  by  this  will. 

"  And  I  further  expressly  authorize  and  empower  my  said 
executrix  and  executors  or  such  of  them  as  shall  act  for  the 
time  being,  if  in  their  discretion  they  shall  deem  it  beneficial 
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for  those  interested  instead  of  selling  my  real  estate,  for  the 
purpose  of  partition,  to  allot  and  divide  to  and  among  my  said 
children  and  their  descendants  any  part  thereof  in  such  manner 
that  my  said  children  and  their  descendants  shall  take  and  re- 
ceive the  portions  and  interest  hereinabove  given  and  devised 
to  them,  at  such  time  and  times  as  they  shall  become  entitled 
to  receive  the  same,  it  being  my  will  and  intention  to  leave  the 
right  and  manner  of  such  partition  and  allotment  wholly  to  the 
discretion  of  my  said  acting  executrix  and  executors." 

The  testator's  son  William  died  in  1899,  leaving  one  descend- 
ant, the  appellant,  who  was  then  an  infant  of  the  age  of  ten 
years.  The  testator's  widow  died  in  1898  and  the  son  John  in 
1892,  intestate,  leaving  him  surviving  as  his  only  heir  at  law 
the  plaintiff  in  this  action,  his  daughter.  All  the  persons 
named  in  the  will  as  the  executors  thereof  died  without  having 
executed  the  power  of  sale.  Thereafter,  William  R.  Wilcox 
on  December  8,  1899,  was  duly  appointed  by  the  Supreme 
Court  to  execute  the  unexecuted  trusts  of  the  will,  and  by 
decree  duly  made  and  entered  was  directed  to  sell  the  real  estate 
of  said  John  S.  Young,  deceased,  including  the  premises  168 
East  Seventy-ninth  street  aforesaid.  Mr.  Wilcox  as  such  trus- 
tee sold  various  parcels  of  real  property.  Among  them  the 
premises  above  mentioned  were  sold  to  Annie  P.  Bogert,  subse- 
quently Annie  P.  Burgess.  It  is  stipulated  that  if  the  power 
of  sale  could  be  exercised  by  a  trustee  appointed  by  the  Supreme 
Court  all  the  proceedings  were  in  all  respects  regular. 

This  sale  took  place  in  1900,  when  the  appellant  was  eleven 
years  of  age,  and  a  portion  of  the  proceeds  was  paid  over  to  his 
mother  as  his  general  guardian.  Two  days  after  the  appellant 
became  twenty-one  years  of  age  his  guardian  paid  over  to  him 
all  the  moneys  in  her  hands  as  such  guardian  which  payment 
included  the  moneys  or  a  part  thereof  received  by  the  guardian 
from  the  substituted  trustee. 

The  appellant  claims  that  when  the  sale  was  made  the  trust 
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as  to  the  undivided  one-eighth  interest  in  question  had  termi- 
nated, and  the  appellant  was  vested  with  the  entire  legal  and 
equitable  title  thereto ;  and  the  power,  being  expressly  made  to 
depend  upon  the  will  of  the  donees,  had  been  extinguished  by 
their  deaths. 

Undoubtedly  at  the  time  of  the  sale  by  the  death  of  certain 
of  the  cestuis  que  trust,  William  H.  Young  had  acquired  a  one- 
eighth  undivided  interest  in  the  trust  estate.  But  that  trust 
estate  still  existed  and  the  trusts  thereunder  had  not  been  fully 
executed.  I  think  it  is  quite  clear  that  if  the  sale  had  been 
made  by  the  executors  as  trustees  there  could  be  no  question 
but  that  it  was  legal. 

In  Oussack  v.  Tweedy  (126  Jf.  Y.  81),  the  will  under  con- 
sideration gave  the  residue  of  testator's  property  to  his 
executors  in  trust  for  the  benefit  of  his  four  children,  creating 
four  separate  and  several  trusts,  each  covering  an  undivided 
one-fourth  of  the  residue.  The  trusts  were  to  pay  the  income 
to  each  child  for  his  or  her  life,  and  at  his  or  her  death  to  con- 
vey such  share  with  any  unapplied  rents  to  such  child's  issue. 
Each  one  of  the  separate  trusts  was  for  a  single  life,  the  ter- 
mination of  which  by  death  ended  the  trust  and  vested  a  fee  in 
possession  in  the  remaindermen.  After  the  creation  of  these 
trusts  the  will  conferred  a  power  of  sale  from  tiqie  to  time 
and  at  any  time  or  times  to  sell  and  dispose  of  the  whole  or 
any  part  or  parts  of  the  estate.  Judge  Finch  said :  "  The 
sole  surviving  executor  is  the  present  defendant,  who  as  such 
tendered  a  deed  duly  executed  under  and  in  pursuance  of  the 
authority  of  the  will.  By  the  death  of  one  of  the  daughters  an 
undivided  fourth  of  the  estate  had  vested  in  her  issue,  and  the 
purchaser  claims  that  the  power  of  sale  as  to  such  one-fourtH, 
ended  with  the  determination  of  the  trust,  while  the  executor 
claims  that  the  power  survived  and  would  continue  until  all 
the  trusts  were  ended.  We  have  held  on  the  one  hand  that 
such  a  power  of  sale,  when  general  and  unlimited  and  unre- 
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stricted,  does  not  become  inconsistent  with  the  devise  of  a 
vested  estate  in  the  same  property  (Crittenden  v.  Fairchild,  41 
X.  Y.  289;  Kinnier  v.  Rogers,  42  id.  531 ;  Skinner  v.  Quin,  43 
id.  99),  and  on  the  other  hand  that  where  the  power  is  in  terms 
restricted  and  limited  in  point  of  time  to  the  continuance  of  the 
respective  trusts,  the  ending  of  the  trust  ends  also  the  power. 
(Bruner  v.  Meigs,  64  X.  Y.  506.)  It  would  be  difficult  to 
frame  a  power  of  sale  more  broad  and  unrestricted  than  the  one 
before  us.  It  covers  not  merely  tiie  residue  embraced  in  the 
trust,  but  the  whole  estate,  and  is  unlimited  as  to  time.  It 
necessarily  falls  under  the  authorities  first  cited,  unless  we  can 
find  in  its  terms  some  definite  indication  that  all  the  purposes 
for  which  the  power  was  given,  necessarily  ended  when  any 
one  of  the  four  trusts  terminated,  and  that  the  remainders  were 
given,  not  subject  to  the  power,  but  entirely  freed  from  it. 
There  seem  to  have  been  two  purposes  which  the  power  was 
intended  to  accomplish :  one  to  enable  changes  to  be  made  in  the 
capital  of  the  estate  with  a  view  to  the  safety  of  investments 
and  an  increase  of  the  earning  power ;  and  the  other  to  facili- 
tate an  ultimate  division  without  the  expense  and  delay  of  a 
partition.  Neither  purpose  was  bounded  by  the  limits  of  a 
single  one  of  the  trusts;  each  might  remain  unaccomplished, 
though  a  single  one  of  the  trusts  had  fallen  in.  *  *  *  We 
are  thus  of  opinion  that  the  power  subsisted  beyond  the  death 
of  Mrs.  Tweedy,  and  that  the  executor's  deed  was  good." 

The  power  in  the  will  under  consideration  is  as  broad  as  that 
contained  in  the  will  interpreted  in  the  Cussack  case.  Indeed 
its  exercise  is  expressly  contemplated  after  vesting  because  it 
provides :  "  And  I  further  expressly  authorize  and  empower 
my  said  executrix,  and  executors,  *  *  *  if  in  their  dis- 
cretion they  shall  deem  it  beneficial  for  those  interested  instead 
of  selling  my  real  estate,  for  the  purpose  of  partition,  to  allot 
and  divide  to  and  among  my  said  children  and  their  descend- 
ants any  part  thereof,     *     *     *     it  being  my  will  and  inten- 
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tion  to  leave  the  right  and  manner  of  such  partition  and  allotr 
ment  wholly  to  the  discretion  of  my  said  acting  executrix  and 
executors."  As  there  could  be  no  partition  of  the  real  estate 
until  vested,  because,  ad  interim,  it  was  a  trust  estate  in  the 
hands  of  the  trustees,  it  is  even  more  obvious  than  it  was  in  the 
Cussack  case  that  it  was  the  intention  of  the  testator  that  the 
power  to  sell  should  survive  vesting  of  title  in  the  remainder- 
men. 

All  of  the  donees  of  the  power,  namely,  the  executrix  and 
executors,  the  trustees  under  the  will,  having  died  without  the 
execution  thereof  the  trusts  provided  for  in  the  will  were  left 
unexecuted. 

At  the  time  of  the  execution  of  the  will  of  John  S.  Young, 
namely,  March,  1879,  and  at  the  time  of  his  death,  June  24, 
1880,  and  at  the  time  of  the  probate  of  the  will,  July  3,  1880, 
section  68  of  title  2  of  chapter  1  of  part  2  of  the  Revised  Stat- 
utes (1  R.  S.  730)  was  in  force  which  provided:  "Upon  the 
death  of  the  surviving  trustee  of  an  express  trust,  the  trust 
estate  shall  not  descend  to  his  heirs,  nor  pass  to  his  personal 
representatives;  but  the  trust,  if  then  unexecuted,  shall  vest  in 
the  Court  of  Chancery,  with  all  the  powers  and  duties  of  the 
original  trustee,  and  shall  be  executed  by  some  person  appointed 
for  that  purpose,  under  the  direction  of  the  court." 

Section  101  of  title  2  of  chapter  1  of  part  2  of  the  Revised 
Statutes  (1  R.  S.  734)  was  as  follows :  "  Where  a  power  in  trust 
is  created  by  will,  and  the  testator  has  omitted  to  designate  by 
whom  the  power  is  to  be  exercised,  its  execution  shall  devolve 
on  the  Court  of  Chancery." 

At  the  time  of  the  appointment  of  Mr.  Wilcox  and  the  sale  of 
the  property  by  him  in  1900,  section  68  (supra)  had  been  car- 
ried into  the  Real  Property  Law  (Gen.  Laws,  chap.  46 ;  Laws 
of  1896,  chap.  547),  where  it  appeared  as  section  91.  ^^  On  the 
death  of  the  last  surviving  or  sole  trustee  of  an  express  trust, 
the  ti'iist  estate  shall  not  descend  to  his  heirs  nor  pass  to  his  next 
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of  kin  or  personal  representatives ;  but  in  the  absence  of  a  con- 
trary direction  on  the  part  of  the  person  creating  the  same^  such 
trust,  if  unexecuted,  shall  vest  in  the  Supreme  Court,  with  all 
the  powers  and  duties  of  the  original  triistee,  and  shall  be  exe- 
cuted by  some  person  appointed  for  that  purpose  under  the  direc- 
tion of  the  court,  who  shall  not  be  appointed  until  the  bene- 
ficiary thereof  shall  have  been  brought  into  court  by  such  notice 
in  such  manner  as  the  court  or  a  justice  thereof  may  direct." 

Section  101  (supra)  at  that  time  had  become  section  141  of 
the  Real  Property  Law  without  change  except  the  phraseology 
and  the  substitution  of  the  words  "  Supreme  Court "  for  the 
Court  of  Chancery. 

Section  91  was  amended  by  chapter  151  of  the  Laws  of  1902 
by  changing  the  phraseology  and  by  adding  provisions  in  regard 
to  security,  accounting  and  compensation. 

Said  section  91,  as  amended,  became  section  111  of  the  Real 
Property  Law  (Consol.  Laws,  chap.  50;  Laws  of  1909,  chap. 
52)  and  was  subsequently  amended  by  chapter  216  of  the  Laws 
of  1911.  Section  141  of  the  former  Real  Property  Law  is  now 
section  161  of  the  Real  Property  Law  (Consol.  Laws,  chap.  50; 
Laws  of  1909,  chap.  52). 

In  Delaney  v.  McCormack  (88  X.  Y.  174),  in  an  action  to 
construe  a  will  and  for  the  appointment  of  a  trustee  to  carry 
out  its  unexecuted  provisions,  held,  that  the  will  created  a  gen- 
eral power  in  trust,  the  execution  whereof  was  imperative  (1 
R.  S.  732,  §§  74,  77;  Id.  734,  §§  94,  96) ;  that  upon  the  death 
of  the  surviving  trustee  his  powers  and  duties  became  vested 
in  the  court  and  might  be  exercised  by  some  person  appointed 
by  it  for  that  purpose.     (1  R.  S.  734,  §  102 ;  Id.  730,  §  68.) 

In  Matter  of  Runk  (200  N.  Y.  447,  462)  Judge  Webnkk, 
writing  for  a  unanimous  court,  said :  "  There  are  several  re- 
ported cases  decided  in  the  Supreme  Court  *  *  *  in  which 
it  was  held  that  upon  the  death  of  a  last  surviving  trustee  of  a 
trust  that  remains  unexecuted,  the  trust,  by  virtue  of  the  ex- 
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press  terms  of  the  statute,  devolves  upon  the  court,  which  is 
thereupon  authorized  to  appoint  a  person  to  execute  the  trust, 
but  that  no  power  exists  to  appoint  a  new  trustee.  (Brater  v. 
Hopper^  77  Hun,  244 ;  Faile  v.  Crawford,  30  App.  Div.  536 ; 
Wildey  v.  Robinson,  85  Hun,  362;  Jewett  v.  Schmidt,  83 
App.  Div.  276;  Matter  of  Gueutal,  97  App.  Div.  530.)  The 
theory  upon  which  these  cases  were  decided  is  clearly  stated 
by  the  late,  Mr.  Justice  Patteeson  in  Matter  of  Gueutal,  as 
follows :  *  There  is  no  authority  in  section  91  of  the  Real  Prop- 
erty Law  *  *  *  for  appointing  a  '^  substituted  trustee  "  by 
that  name.  In  such  a  case  as  this,  the  trusty  if  any,  has  de- 
volved upon  the  court,  and  it  has  power  to  appoint  some  one  as 
its  hand  and  representative  to  execute  the  unexecuted  parts  of 
a  trust,  with  all  the  powers  and  duties  of  the  original  trustee, 
but  under  the  direction  of  the  court.'  (p.  531.)  It  seems  to 
us  that  these  cases  place  too  much  emphasis  upon  mere  nomen- 
clature as  indicating  a  distinction  between  persons  appointed  to 
execute  trusts  which  have  devolved  upon  the  court,  and  per- 
sons appointed  by  last  will  and  testament.  There  is,  of  course, 
a  technical  distinction  but  no  real  difference.  The  duties  of 
such  a  person  appointed  by  the  court  are  the  same  whether  he 
is  called  '  the  right  hand  of  the  court,'  or  is  referred  to  as  a 
^  substituted  trustee ; '  and  that  seems  to  have  been  the  view 
entertained  by  this  court  in  Matter  of  Carpenter  (131  N.  Y. 
86)  where  a  person  appointed  to  succeed  a  sole  surviving  trus- 
tee of  an  unexecuted  trust  was  denominated  *  a  new  trustee.'  " 

In  Lahey  v.  Kortright  (132  N".  Y.  450)  testator  created  cer- 
tain trusts,  appointed  two  persons  executors  and  trustees  and 
provided  in  his  will :  "  I  give  my  executors  full  power  and 
authority  in  regard  to  the  investments  of  my  said  estate,  and 
for  this  purpose  they  are  authorize  to  sell  and  convey  any 
or  all  of  my  real  and  personal  estate,  and  after  the  payment  of 
VAy  debts  as  hereinbefore  provided,  to  invest  the  proceeds  in 
other  real  estate  or  in  personal  securities  as  they,  in  their  dis- 
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cretion,  may  deem  most  for  the  interest  of  the  parties  interested 
in  my  estate."  The  persons  named  in  the  will  renounced. 
Letters  of  administration  with  the  will  annexed  were  issued  to 
the  widow  and  another  person.  By  judgment  in  an  action  for 
partition  and  for  the  appointment  of  a  trustee  in  place  of  those 
who  had  so  renounced,  one  Collins  was  appointed  such  trustee. 
Several  years  afterwards  said  trustee  was  permitted  to  sur- 
render the  trust  and  was  released  and  discharged  therefrom 
and  subsequently  Lawrence  M.  Kortright  was  appointed 
trustee  of  the  share  of  his  brother  Gouvemeur  Kortright,  .and 
the  latter  was  appointed  trustee  of  the  respective  sihares  of  the 
widow  and  Lawrence  M.  The  court  said :  "  The  will  from 
which  the  power  of  the  trustees  is  derived,  created  an  express 
trust  within  the  meaning  of  the  statute,  as  it  provided  for  the 
receipt  by  them  of  the  rents  and  profits  or  income  of  lands  and 
the  payment  of  the  same  over  to  the  beneficiaries  during  their 
lives.  (1  R.  S.  728,  §  55.)*  And  for  that  purpose  the  trustees 
took  title  to  the  lands  embraced  within  the  trust.  (Id.  729, 
§  60 ;  Brewster  v.  Striker,  2  X.  Y.  19 ;  Leggett  v.  Perkins,  Id. 
297.) 

a  #  *  *  *  j^  jg^  however,  insisted  on  the  part  of  the 
plaintiff  that  neither  the  trustee  Collins  nor  his  successors  in 
that  relation  took  any  power  of  sale  under  the  will.  The  de- 
termination of  this  question  depends  upon  the  construction  and 
application  of  the  provisions  of  the  eleventh  clause.  It  is  forci- 
bly argued  by  the  learned  counsel  for  the  plaintiff  that  the 
power  of  sale  given  by  such  clause  is  not  attached  to  the  trust 
before  mentioned,  and  has  no  relation  to  its  execution,  but  that 
it  was  intended  as  a  power  to  the  executors  as  such  to  be  exe- 
cuted only  prior  to  the  division  of  the  estate  into  the  shares 
provided  for,  and,  as  such,  was  one  of  personal  confidence,  and 
could  be  exercised  by  none  other  than  the  persons  designated  as 
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executors  by  the  testator,  and  that  when  they  failed  to  assume 
such  relation  the  power  became  inoperative.  It  would  be  less 
difficult  to  adopt  the  view  that  this  was  a  naked  power  if  it  were 
not  for  the  trust  created  by  the  preceding  provision  of  the 
will.  But  the  power  of  sale  given  by  this  provision  does  not 
embrace  within  its  terms  as  expressed,  any  purpose  necessarily 
executorial ;  and  for  the  discharge  of  their  duties  as  executors 
no  reason  appears  for  the  exercise  by  them  of  the  power  of  sale 
for  the  purposes  of  investment  of  the  proceeds.  It  is  true  that 
the  expression  in  the  eleventh  clause  in  reference  to  the  pay- 
ment of  debts  of  the  testator,  has  relation  to  the  duties  of  the 
executors,  and  the  power  of  sale  is  in  terms  broad  enough  to 
cover  his  en-tire  estate.  But  it  did  not  purport  to  have  been 
created  for  use  in  making  the  division  provided  for  of  the  estate. 
Xo  power  was  given  the  executors  as  such  to  withhold  distri- 
bution of  the  personal  property  (if  any  should  remain  after 
payment  of  the  debts),  or  to  delay  the  division  of  the  real  estate, 
or  to  withhold  from  the  beneficiaries  the  shares  which  they 
were  entitled  to  take  and  appropriate  to  their  own  use.  It, 
therefore,  does  not  appear  to  have  been  intended  that  the  power 
of  sale  should  not  survive  the  division  of  the  estate.  The  pur^ 
pose,  as  given  for  its  execution,  had  relation  to  the  investment 
of  the  proceeds  in  other  real  estate  or  personal  securities. 
While  a  mere  power  of  sale  is  discretionary  and  does  not  sur- 
vive the  donee  of  the  power,  it  is  otherwise  when  the  power  is 
coupled  with  a  trust.  Then  it  is  taken  by  the  trustees,  and 
through  the  court  of  equity  may  be  transmitted  to  their  suc- 
cessors in  the  trust.  In  the  present  case  the  power  of  sale  inde- 
pendent of  and  disconnected  with  the  trust  to  receive  and  apply 
the  rents  and  profits,  would  not  have  survived  the  renunciation 
of  the  persons  named  as  executors.  But  by  reference  to  the 
provisions  of  the  will,  as  well  that  creating  the  power  of  sale 
as  other  portions,  to  ascertain  its  applicability  contemplated  by 
the  testator,  it  seems  that  this  power  in  its  practical  and  essen- 
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tial  purpose  was  intended  to  be  applicable  to  the  subject  of  the 
trust,  which  was  to  continue  during  the  lives  respectively  of 
the  beneficiaries.  And  being  thus  annexed  to  such  trust  in  aid 
of  its  execution  it  would  be  taken  by  the  trustees.  In  that 
view  of  its  relation  it  is  unnecessary  to  further  pursue  inquiry 
into  the  character  of  the  power.  (L^gett  v.  Hunter,  19  N.  Y. 
445.) 

"The  cases  cited  upon  the  contention  that  this  power  was 
discretionary  and  could  not  be  taken  by  the  substantial  trus- 
tees, do  not  seem  to  us  to  have  any  necessary  application  to  the 
present  case." 

The  court  then  considered  Coleman  v.  Beach  (97  N".  Y.  545)  ; 
Matter  of  Bierbaum  (40  Hun,  504)  ;  Sweeney  v.  Warren  (127 
2^".  Y.  426),  and  Mott  v.  Ackerman  (92  id.  539),  distinguishing 
them  upon  the  ground  that  there  was  no  trust  with  which  the 
power  was  connected  and  that  the  power  was  purely  personal 
and  discretionary. 

"  It  is  further  urged  that  although  the  power  of  sale  may  have 
been  by  the  will  vested  in  the  trustees  there  appointed,  if  they 
had  assumed  the  trust,  it  was  not  conferred  upon  the  defendant 
trustees  because:  (1)  Their  appointment  was  made  by  the  court 
in  the  exercise  of  its  general  equity  powers  in  that  respect  and 
not  pursuant  to  the  statute  upon  the  subject,  and  (2)  that  the 
power  of  sale  was  not  included  in  that  conferred  upon  them  by 
the  orders  of  appointment. 

"  By  the  judgment  of  the  court  Collins  was  appointed  trus- 
tee under  the  will,  and  as  such  trustee  invested  with  power 
and  authority  to  execute  the  trusts  created  by  it.  And  upon 
his  petition  to  be  relieved  from  the  trust  he  was,  by  order  of 
the  court,  permitted  to  surrender  his  trust  and  was  dis- 
charged from  liability,  etc.  This  was  a  resignation  within 
the  meaning  of  the  statute  pursuant  to  which  the  defendants 
were  appointed  as  new  trustees  (1  R  S.  731,  §  71),*  and  by 

•  1  R.  S.  730,  §  71.— [Rep. 
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the  terms  of  the  orders  appointing  them,  they  respectively 
were  appointed  trustees  under  the  will  to  hold  the  shares  set 
apart  by  the  commissioners  for  the  benefit  of  the  beneficiaries, 
and  to  hold  the  same  in  trust  for  them.  The  court  did  not 
by  these  orders  assume  to  limit  in  terms  the  power  of  the 
new  trustees  or  definitely  define  the  maimer  they  should  exe- 
cute the  trust  And  by  reference  to  the  entire  record  of  the 
proceedings,  in  that  behalf  it  seems  that  the  purpose  was  to  sub- 
stitute them  as  successors  to  Collins  in  the  trust  created  by  the 
will,  from  which,  through  the  action  of  the  court  in  placing 
them  in  that  relation,  they  derived  their  powers.  (Farrer  v. 
McCue,  89  N.  Y.  144;  Royce  v.  Adams,  123  id.  402;  Nugent 
V.  Cloon,  117  Mass.  219.)" 

In  Smith  v.  Floyd  (124  App.  Div.  277),  the  majority  of  this 
court  held  that  when  testamentary  trustees  are  empowered  "  to 
apply  such  portion  of  the  capital  of  the  trust  funds  as  they  may 
deem  advisable  to  the  use  "  of  beneficiaries  named,  the  discre- 
tionary power  does  not  pass  to  a  substituted  trustee  appointed  by 
the  court,  for  the  discretion  was  wholly  personal  to  the  trustees 
first  named,  and  the  exercise  thereof  is  not  necessary  to  the 
execution  and  furtherance  of  the  trust.  The  cases  on  the  sub- 
ject are  collateral  in  the  two  opinions  written.  The  majority 
opinion  said :  "  The  question  to  be  determined  in  each  case  is  as 
to  the  test  which  the  donor  of  the  power  intended  should  be 
determinative  as  to  its  exercise.  If  she  made  that  test  solely 
the  personal  discretion  of  the  trustees  it  is  clear  that  the  power 
cannot  be  delegated  or  pass  to  another,  for  that  would  be  to 
substitute  the  discretion  of  another  for  that  discretion  which 
the  donor  relied  upon.  If,  however,  the  test  upon  which  the 
exercise  of  the  power  is  made  to  depend  is  some  fact  which  can 
be  as  well  ascertained  by  the  court  or  by  a  subsVituted  trustee, 
as  by  the*  trustee  originally  named,  it  may  well  be  held  that 
the  power  may  be  devolved,  for  thus  can  the  intention  and 
desire  of  the  donor  be  fulfilled.     *     *    *     There  are  imdoubt- 
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edly  cases  in  which  a  substituted  trustee  has  been  permitted  to 
exercise  power  of  sale  and  other  powers  incident  to  the  execu- 
tion of  the  trust,  which  have  involved  the  element  of  personal 
discretion.  (Haendle  v.  Stewart,  84  App.  Div.  274;  Lahey  v. 
Kortright,  132  N.  Y.  450 ;  Matter  of  Wilkin,  183  id.  104.)  In 
all  of  these  cases,  however,  it  was  necessary  that  the  power 
should  be  exercised  in  order  that  the  trust  might  be  executed, 
and  the  devolution  of  the  power  has  been  upheld  in  further- 
ance of  the  trust."  In  the  dissenting  opinion  of  Mr.  Justice 
Ingraham,  upon  which  the  case  was  reversed  (193  X.  Y.  683), 
it  was  said :  "  There  is  coupled  with  this  power  a  power  of  sale 
of  the  real  property  of  the  testatrix,  *  *  *  language  which 
would  seem  to  indicate  a  dependence  upon  the  personal  discre- 
tion of  the  trustees  much  more  than  the  language  in  relation 
to  the  advancement  of  a  portion  of  the  property  for  the  support 
of  her  daughter.  Yet  there  could  be  no  doubt,  I  think,  that  a 
substituted  trustee  could  exercise  this  power.  The  power  given 
was  to  be  exercised  in  both  cases  during  the  whole  existence  of 
the  trust,  which  was  not  limited  upon  the  lives  of  the  trustees, 
and  the  necessities  of  the  daughter  would  increase  as  she  be- 
came older.  In  determining  whether  or  not  a  testatrix  intended 
that  a  discretion  with  which  her  trustees  were  vested  was  one 
that  must  be  exercised  by  the  trustee  named,  and  was  not  in- 
tended to  be  exercised  by  a  substituted  trustee,  attention,  I  think, 
should  be  given  to  the  nature  and  extent  of  the  power  and  the 
period  during  which  it  was  contemplated  that  it  would  be 
necessary  to  exercise  the  power.  It  seems  to  me  quite  evident 
that  the  creator  of  the  trust  could  not  have  intended  to  limit 
the  exercise  of  the  power  to  the  continuance  in  office  of  the 
trustees  originally  appointed,  as  such  a  construction  would 
defeat  the  express  intention  of  the  creator  of  the  trust." 

In  Burtis  v.  Trowbridge  (142  App.  Div.  449),  where  a  testa- 
trix gave  all  her  property  to  her  executor  eo  nomine  in  trust  to 
pay  debts  and  legacies,  with  direction  to  hold  the  residue  and 
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pay  the  income  to  her  husband  for  life  with  remainders  over, 
and  there  were  no  debts,  and  the  personal  property  greatly  ex- 
ceeded the  l^acies,  it  was  held  that  a  power  given  to  the  executor 
eo  nomine  to  "  sell  *  *  *  and  do  all  acts  to  carry  out  and 
execute  the  provisions  and  trusts "  is  not  discretionary,  and 
passes  to  a  substituted  trustee  who  can  convey  a  good  title. 
Mr.  Justice  Milleb  said :  "  The  question  involved  is  whether 
the  power  of  sale  was  discretionary,  or  whether  it  was  coupled 
with  the  trust  and  survived  the  payment  of  debts  and  l^acies. 
The  mere  fact  that  it  was  given  to  the  executor  eo  nomine  is  of 
no  consequence  because  nowhere  in  the  will  is  the  word  '  trus- 
tee '  used.  The  property  was  given  to  the  executor  in  trust  for 
three  purposes,  two  of  which  were  in  their  nature  executorial. 
But  it  is  manifest  that  the  testatrix  did  not  anticipate  the  exer- 
cise of  the  power  of  sale  either  to  pay  debts  or  legacies,  as  she 
had  no  debts,  and  left  personal  property  many  times  in  excess 
of  the  two  small  legacies.  The  trust  for  the  third  purpose  was  to 
continue  for  an  indefinite  time,  i.  e,,  during  the  life  of  the 
husband,  and  the  testatrix  may  well  have  anticipated  that,  in 
the  execution  of  it,  it  might  become  convenient  or  necessary  to 
sell  the  real  estate.  At  any  rate,  by  a  process  of  elimination  it 
becomes  evident  that  that  was  the  only  purpose  for  which  the 
power  could  have  been  given.  It  necessarily  follows  that  the 
power  passed  to  the  substituted  trustee,  and  that  his  grant 
effectually  conveyed  the  title.  (Lahey  v.  Kortright,  132  N.  Y. 
460.)" 

In  the  case  at  bar  the  trust  being  unexecuted  vested  in  the 
Supreme  Court  with  all  the  powers  and  duties  of  the  original 
tmstee ;  and  so  it  lay  within  the  power  of  the  court  to  appoint 
a  trustee  to  execute  the  unexecuted  trusts  created  by  the  tes- 
tator. To  that  substituted  trustee  was  intrusted  the  power  of 
sale  which  had  been  conferred  upon  the  executors  by  the  will 
of  the  testator  in  aid  of  and  for  the  purpose  of  carrying  out  the 
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testamentary  disposition  of  his  property  in  the  form  of  a  trust 
estate. 

As  it  is  stipulated  that  if  the  power  of  sale  could  be  exer- 
cised by  a  trustee  appointel  by  the  Supreme  Court  the  pro- 
ceedings were  in  all  respects  regular,  this  court  having  reached 
the  conclusion  that  such  power  could  be  so  exercised,  it  follows 
that  the  judgment  appealed  from  should  be  aflSrmed,  with  costs 
and  disbursements  to  the  respendent. 

Inoraham,  p.  J.,  McLaughlin,  Laughlin  and  Scott,  J  J., 
concurred. 

Judgment  affirmed,  with  costs. 


Elizabeth  Rastetter  et  al..  Infants,  by  Louise  Mais- 
Wagener,  Their  Guardian  ad  Litem,  Respondents,  v.  John 
C.  HoENNiNGER,  as  ExccutoT  of  and  Trustee  under  the  Will 
of  Frank  Rastetter,  Deceased,  et  al..  Appellants. 

{Court  of  Appeals,  February  5,  1015.) 

Will — Joint  Will  by  Husband  and  Wipe* — ^Pbovisions  op  Such  Wiix 
♦See  note  Mills  Surr.,  Vol.  II,  p.  81. 

Construed  and  Hexd  to  Operate  as  an  Agreement  Binding  Upon  Sur- 
vivor AS  to  Disposition  op  Property  Owned  by  Either  Party  at  Death 
of  Either  op  Them. 

1.  A  person  may  enter  into  a  valid  agreement  to  make  a  particular 
testamentary  disposition  of  hift  property.  As  a  will  an  instrument  is 
revocable  at  pleasure,  but  as  a  contract,  if  supported  by  an  adequate 
consideration,  it  is  enforceable  in  equity. 

2.  A  joint  will  made  by  busband  and  wife  contained,  among  otberft, 
the  following  provisions :  "  This  and  this  only  to  be  our  last  mutual  and 
joint  Will  and  Testament.  ♦  •  ♦  We  give  unto  the  survivor  of  either 
of  us,  the  income  of  our  real  and  personal  property  *  *  *  .  After 
the  death  of  the  survivor  of  either  of  us,  all  our  property  both  real  and 
personal,  shall  be  divided  in  the  manner  following:  "      H^d,  that  al- 
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though  no  one  of  the  foregoing  considerations  standing  alone  might  be 
sufficient  to  establish  a  contract,  the  cumulative  effect  of  all  when 
viewed  together  is  so  persuasive  as,  unexplained,  to  prove  that  the  joint 
will  was  made  pursuant  to  an  agreement,  so  that  after  the  agreement 
had  been  executed  by  one  dying  without  making  a  different  testamentary 
disposition  of  his  property,  and  after  the  acceptance  by  the  other  of  the 
benefits  of  the  agreement,  it  became  obligatory  upon  the  latter  and  en- 
forceable in  equity  upon  his  death.  Each,  during  his  life,  remained  the 
absolute  owner  of  his  own  with  all  the  rights  of  an  owner,  and  upon  the 
death  of  the  wife  the  husband  became  trustee  of  her  personal  estate  for 
the  remaindermen. 

3.  To  the  extent  that  certain  real  estate,  which  was  devised  by  the 
husband,  who  survived  the  wife,  was  purchased  by  bim  with  money 
belonging  to  the  estate  of  the  wife,  or  in  case  it  be  ohown  that  it  was 
given  by  him  to  one  of  the  defendants  in  contemplation  of  the  donor's 
death  or  to  avoid  in  good  faith  the  performance  of  the  agreement  made 
between  him  and  his  wife,  equity  may  impress  a  trust  upon  it  in  favor 
of  the  beneficiaries  under  the  joint  will. 

Rastetter  v.  Hoenninger,  157  App.  Div.  553,  reversed. 

(Argued  November  30,  1914;  decided  February  5,  1915.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  August 
28,  1913,  modifying  and  affirming  as  modified  a  judgment  in 
favor  of  plaintiffs  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

On  September  4th,  1902,  Franz  and  Elizabetha  Rastetter, 
being  then  husband  and  wife,  jointly  executed  the  following 
instrument : 

"/n  the  name  of  Ood,  Amen:  We,  Franz  Rastetter  and 
Elizabetha  Rastetter,  his  wife,  of  the  Borough  of  Manhattan, 
City  of  New  York,  being  of  sound  mind  and  memory  and  mind- 
ful of  the  uncertainty  of  human  life,  do  now  make,  publish  and 
declare  this  and  this  only  to  be  our  last  mutual  and  joint  Will 
and  Testament  in  manner  following,  viz. : 

"  First.  We  order  and  direct  our  executor  or  executrix,  as 
the  case  may  be,  to  pay  all  our  just  debts  and  funeral  expenses 
out  of  our  personal  estate. 
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"  Second.  We  give  unto  the  survivor  of  either  of  us,  the  in- 
come of  our  real  and  personal  property,  during  his  or  her  natural 
life  for  his  or  her  own  use  and  benefit. 

"  Third.  After  the  death  of  the  survivor  of  either  of  us,  all 
our  property  both  real  and  personal,  shall  be  divided  in  the 
manner  following: 

"  One-half  thereof  is  to  be  paid  to  our  daughter,  Barbara 
Schmidt,  if  living  at  the  time  of  the  distribution  of  the  estate, 
and  if  not  living  at  the  time  of  the  distribution  of  the  estate, 
her  share  shall  be  equally  divided  between  her  children  then 
living,  and  the  remaining  one-half  thereof  to  our  son,  John 
Kastetter,  if  living  at  the  time  of  the  distribution  of  the  estate, 
and  if  not  living,  same  shall  be  equally  divided  between  his 
children  then  living. 

^*  We  hereby  nominate,  constitute  and  appoint  the  survivor 
of  either  us,  executor  or  executrix,  as  the  case  may  be,  of  this 
our  mutual  and  joint  Will  and  Testament. 

"  Giving  the  said  executor  or  executrix,  as  the  case  may  be, 
full  power  to  sell  any  real  estate,  either  owned  jointly  or  sep- 
arately, at  public  auction  or  private  sale,  which  he  or  she  may 
think  most  advantageous  to  the  estate,  with  the  power  to  re- 
invest said  money  in  (sic)  hj  purchasing  real  estate  or  investr 
ing  same  on  mortgage  on  New  York  City  real  estate,  with  the 
power  to  mortgage  or  lease  any  real  estate  owned  by  us  either 
jointly  or  severally. 

"  Hereby  revoking  all  other  and  former  wills  by  us  at  any 
time  heretofore  made,  we  again  declare  this,  and  this  only,  to 
be  our  last  mutual  and  joint  Will  and  Testament 

"  In  Witness  Whereof,  we  have  hereunto  set  our  hands  and 
seals  this  4th  day  of  September,  1902." 

Elizabetha  Rastetter  died  January  4th,  1906,  leaving  her  hus- 
band and  their  two  children,  surviving.  Said  instrument  was 
probated  as  her  will,  and  her  husband  was  appointed  executor 
thereof. 
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Franz  Rastetter  died  August  27th,  1908.  His  son  John 
Rastetter  predeceased  him,  leaving  a  widow  and  several  minor 
children,  who  are  the  plaintiffs  herein.  On  August  1st,  1907, 
Franz  Rastetter  executed  an  individual  will,  which  was  duly 
probated,  by  which  he  gave  one-half  of  his  estate  absolutely  to 
his  daughter  Barbara  Schmidt.  The  other  half  he  gave  to  his 
executors  in  trust  to  hold  for  the  benefit  of  the  children  of  his 
son  John  until  the  youngest  should  become  thirty  years  of  age, 
when  it  was  to  be  divided  among  them  equally.  After  the  death 
of  Elizabetha  and  prior  to  September  17th,  1906,  Franz  entered 
into  a  contract  to  purchase  a  parcel  of  real  estate  for  the  sum 
of  $11,100,  subject  to  a  mortgage  of  $6,500,  and  on  that  date 
took  title  in  the  name  of  his  daughter  Barbara  Schmidt,  which 
she  still  retains.  The  trial  court  found :  "  That  Franz  Rastetter 
purchased  the  aforesaid  real  estate  with  money  that  came  from 
the  estate  of  Elizabetha  Rastatter,  deceased,  and  money  sub- 
ject to  the  contract  contained  in  the  '  joint  and  mutual '  will 
hereinbefore  set  forth,  which  was  admitted  to  probate  as  the  last 
will  and  testament  of  Elizabetha  Rastetter,  deceased,  and  made 
gift  thereof  to  the  defendant  Barbara  Schmidt." 

The  action  was  brought  by  the  children  of  the  deceased  son 
John  to  enforce  the  provisions  of  the  joint  instrument  executed 
by  Franz  and  Elizabetha  Rastetter  and  incidentally  to  establish 
the  plaintiffs'  beneficial  ownership  of  one-half  of  the  said  real 
property  purchased  in  the  name  of  the  defendant  Schmidt,  and 
to  compel  her  to  account  for  the  rents  and  profits  thereof. 

The  action  has  been  twice  tried.  At  the  first  trial  the  com- 
plaint was  dismissed.  The  judgment  entered  thereon  was  re- 
versed by  the  Appellate  Division  by  a  divided  court.  Upon  the 
seoond  trial  judgment  was  rendered  in  favor  of  the  plaintiffs, 
which  was  affirmed  by  the  Appellate  Division,  also  by  a  divided 
court,  with  a  modification  as  to  the  form  of  the. judgment  not 
necessary  to  be  here  set  forth. 
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Andrew  C.  Troy  for  appellants.  An  agreement  is  necessary 
in  order  to  make  a  mutual  and  joint  will  binding  upon  the  sur- 
vivor. Unless  there  is  such  an  agreement  a  mutual  and  joint 
will  is  as  revocable  as  any  other  will,  and  even  if  there  is  an 
agreement  the  will  is  nevertheless  revocable,  although  in  equity 
the  agreement  may  be  enforced.  (Ex  parte  Day,  1  Bradf .  476 ; 
Matter  of  Keeps,  2  N.  Y.  Supp.  750 ;  Matter  of  Gloucester,  11 
K  Y.  Supp.  899;  Kline  v.  Farrell,  71  App.  Div.  219;  Edson 
V.  Parsons,  85  Hun,  263;  155  IST.  Y.  555;  Wallace  v.  Wallace, 
71  Misc.  Rep.  305.)  A  joint  and  mutual  will  of  itself  does  not 
show  a  contract  to  make  mutual  wills,  and  never  to  revoke  the 
same  which  may  be  enforced  in  equity.  The  mere  making  of  a 
joint  and  mutual  will  is  insufficient  to  indicate  a  binding  con- 
tract, irrevocable  after  the  death  of  either  party.  (Younger  v. 
Duffie,  95  N.  Y.  539;  Hubbard  v.  Hubbard,  12  Barb.  153; 
Wilkes  V.  Burns,  60  Md.  64;  Smith  v.  Bell,  6  Pet.  [U.  S.]  68; 
Williams  v.  Tolbert,  66  Ga.  127;  Cunningham  v.  Davis,  62 
Misc.  Rep.  366 ;  Matter  of  Diez,  60  X.  Y.  88 ;  Matter  of  Stra- 
cey,  1  Deane  Eccl.  6 ;  Matter  of  Raine,  1  Sw.  &  T.  144 ;  Hob- 
son  V.  Blackburn,  1  Add.  274.)  The  plaintiffs  are  not  entitled 
to  a  judgment  of  specific  performance,  for  the  reason  that  they 
have  failed  to  prove,  by  clear  and  satisfactory  evidence,  that  a 
contract  existed  between  Franz  Rastetter  and  Elizabetha 
Rastetter,  or  to  prove  definitely  and  explicitly  the  terms  of  the 
contract.  (Edson  v.  Parsons,  85  Hun,  263 ;  Herrick  v.  Snyder, 
26  Misc.  Rep.  462;  Gall  v.  Gall,  29  Abb.  [N.  C]  22;  138  N. 
Y.  675;  Mahaney  v.  Carr,  175  N.  Y.  454;  Conlon  v.  Mission, 
34  App.  Div.  507 ;  Ripson  v.  Hart,  64  App.  Div.  593 ;  Hanly 
V.  Hanly,  105  App.  Div.  335 ;  Shakespeare  v.  Markham,  72  N". 
Y.  400.)  Even  assuming  that  this  joint  and  mutual  will  raises 
the  presumption  of  an  agreement,  which  is  binding  upon  Franz 
Rastetter,  what  the  parties  intended  was  that  the  individual 
pi*operty  of  each  should  go  to  the  survivor  for  life,  and  the  prop- 
erty which  the  survivor  had  at  his  death  should  go  in  the  man- 
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ner  provided  for  in  the  alleged  joint  and  mutual  wiU,  dated 
September  4,  1902.  (Johannes  v.  Martian,  22  App.  Div.  561; 
Mahaney  v.  Carr,  175  N.  Y.  454;  Eoehl  v.  Haumesser,  114 
Ind.  311;  Austin  v.  Davis,  128  Ind.  472;  Van  Duyne  v.  Free- 
land,  12  X.  J.  Eq.  142;  Gall  v.  Gall,  29  Abb.  [N,  C]  19; 
138  K  Y.  675;  Eepsom  v.  Hart,  64  App.  Div.  593.)  Franz 
Rastetter  did  not  waive  any  rights  of  survivorship  by  making 
the  joint  and  mutual  will.  (Torrey  v.  Torrey,  14  N.  Y.  430; 
Kelly  v.  Beers,  194  N.  Y.  49 ;  Wyche  v.  Clapp,  43  Tex.  543 ; 
Schouler  on  Personal  Property,  §  159;  Bertles  v.  Nunan,  92 
X.  Y.  152 ;  Hills  v.  Fisher,  144  N.  Y.  306 ;  Johannes  v.  Mar- 
tian, 22  App.  Div.  561;  Eoehl  v.  Haumesser,  114  Ind.  311; 
Mahaney  v.  Carr,  175  N.  Y.  454 ;  Austin  v.  Davis,  128  Ind. 
472 ;  Van  Duyne  v.  Freeland,  12  K  J.  Eq.  142.) 

August  P.  Wagener  for  respondeilts.  The  agreement  can  be 
found  by  the  court  from  the  surrounding  circumstances  and 
from  the  instrument  itself.  (Edson  v.  Parsons,  155  N.  Y.  555 ; 
Herrick  v.  Snyder,  27  Misc.  Rep.  462 ;  Ex  parte  Day,  1  Bradf. 
476.)  The  instrument  sought  to  be  enforced  in  this  action  is 
an  executed  contract  although  designated  a  "  nlutual  and  joint 
will."  (Ex  parte  Day,  1  Bradf.  476;  Edson  v.  Parsons,  155 
IN".  Y.  555.)  The  contract  contained  in  the  mutual  and  joint 
will  covered  all  the  property  that  either  testator  had  or  was 
possessed  of  at  the  time  of  the  death  of  Elizabetha  Eastetter  on 
January  4,  1905,  and  such  other  property  as  the  survivor  there- 
after purchased  with  portions  of  that  estate.  (Hamer  v.  Sid- 
way,  124  N.  Y.  538 ;  Anson's  Prin.  of  Cont  63 ;  Pars,  on  Cont. 
444.) 

MiLLEB,  J. —  Whatever  doubt  may  once  have  existed  on  the 
point,  it  is  now  settled  that  an  instrument  jointly  executed  in 
due  form  as  a  will  by  two  persons  may  be  proved  as  the  wiU  of 
either.    (Matter  of  Diez,  60  If.  Y.  88.)    In  that  case  a  husband 
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and  wife  jointly  executed  an  instrument  reciprocally  devising 
their  property  to  the  survivor,  and  it  was  held  that  the  instru- 
ment operated  as  the  separate  will  of  the  one  first  dying.  Upon 
that  event  the  whole  purpose  of  the  instrument  was  accom- 
plished. There  is  equal  reason  for  holding  that,  in  case  of  a 
conjoint  will  of  two  persons  by  which  the  survivor  is  given  a  life 
estate  only  with  remainder  over  to  a  third  person,  the  instru- 
ment may  successively  be  proved  upon  the  death  of  each  as  his 
individual  will. 

It  is  also  too  well  settled  to  require  the  citation  of  authority 
that  a  person  may  make  a  valid  agreement  to  make  a  particular 
testamentary  disposition  of  his  property,  but  see  the  opinion 
of  Gray,  J.,  in  Edson  v.  Parsons  (155  JST.  Y.  555,  p.  567),  the 
case  mainly  relied  upon  by  the  appellants.  As  a  vnll  an  instru- 
ment is  revokable  at  pleasure,  but  as  a  contract,  if  supported  by 
an  adequate  consideration,  it  is  enforceable  in  equity. 

There  are  no  facts  disclosed  in  this  case  aliunde  the  will  itself 
to  establish  a  contract,  and  the  important  question,  therefore,  is 
whether  the  instrument  itself  imports  a  contract,  as  a  majority 
of  the  Appellate  Division  have  held.  We  are  not  prepared  to 
say  that  the  mere  fact  of  a  conjoint,  reciprocal  testamentary 
disposition  by  two  persons  establishes  a  contract  not  to  revoke, 
although  that  seems  to  have  been  Lord  Camden's  ruling  in 
Dufour  V.  Pereira  (1  Dickens,  419;  2  Hargrave's  Juridical 
Arguments,  277,  304),  a  case  often  cited.  Such  wills  are  rare 
and,  it  may  be,  more  nearly  import  a  contract  than  separate 
mutual  wills  such  as  were  involved  in  the  leading  case  of  Lord 
Walpole  V.  Lord  Orford  (3  Ves.  Jr.  402),  and  in  Edson  v. 
Parsons  (supra).  In  the  case  at  bar  the  testators  took  the  pains 
at  the  beginning  and  again  at  the  end  of  the  will  to  declare 
"  this  and  this  only  to  be  our  last  mutual  and  joint  will  and 
testament."  The  repetition  of  that  phrase  in  haec  verba  and 
especially  of  the  words  "  and  this  only  "  strongly  tend  to  indi- 
cate an  understanding  that  neither  was  to  make  a  different 
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testamentary  disposition  of  his  property  in  the  future,  for  othei> 
wise  those  significant  words  twice  carefully  used  were  meaiiing^ 
less.      The  language  of  the  disposing  clause  imports  the  joint 
disposition  of  the  collective  property  of  both,  not  the  inde- 
pendent disposition  by  each  of  his  own.     It  is  "  we,''  not  "  I, 
Franz,  and  I,  Elizabetha,"  give  the  income  of  "  our,"  not  of 
"  my,"  real  and  personal  property.      They  did  not  in  express 
words  give,  devise  and  bequeath  the  remainder  upon  the  death 
of  the  survivor,  but  they  said  "  after  the  death  of  the  survivor 
of  either  of  us,  all  our  property  both  real  and  personal  shall  he 
divided  in   the   manner   following;  "    a   phrase  which   again 
strongly  suggests,  if  it  does  not  alone  import,  a  contract.     The 
testators,  husband  and  wife,  provided  first  for  the  survivor  and 
ultimately  for  their  children,  in  whose  welfare  they  were  both 
mutually  concerned.      Although  no  one  of  the  foregoing  con- 
siderations standing  alone  might  be  sufficient  to  establish  a  con- 
tract, the  cumulative  effect  of  all  when  viewed  together  is  so 
persuasive  as  unexplained  to  prove  that  the  joint  will  was  made 
pursuant  to  an  agreement.      Whilst  importing  a  contract  the 
instrument  is  testamentary  in  character  and  as  to  the  property 
of  each  speaks  from  his  death.     Each  was  at  liberty  during  his 
lifetime  to  use  his  own  as  he  saw  fit,  short  of  making  a  different 
testamentary  disposition  or  a  gift  to  defeat  the  purpose  of  the 
agreement,  which  was  that  upon  his  death  each  was  to  leave  the 
property  of  which  he  was  then  possessed  in  the  manner  agreed 
upon.      Very  likely  either  during  their  joint  lives  might  upon 
notice  to  the  other  have  revoked ;  but,  after  the  agreement  had 
been  executed  by  one  dying  without  making  a  different  testa- 
mentary disposition  of  his  property  and  after  the  acceptance  by 
the  other  of  the  benefits  of  the  agreement,  it  became  obligatory 
upon  the  latter  and  enforceable  in  equity  upon  his  death. 

Nothing  to  the  contrary  was  decided  in  Edson  v.  Parsons 
{supra)  which  involved  separate  mutual  wills.  In  that  case 
the  trial  court  found  from  the  wills  themselves  and  the  extrinsic 
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circumstances  that  there  was  no  contract,  and  this  court  held 
that  there  was  evidence  to  justify  that  finding,  which  was  far 
from  holding  that  even  in  that  case  there  was  no  evidence  to 
sustain  a  contrary  finding. 

We  have  examined  the  cases  in  other  jurisdictions  cited  by 
the  appellants.  Whilst  expressions  may  be  found  in  some 
which  seem  to  support  their  contention,  in  none  were  the  facts 
the  same,  or  the  precise  point  involved,  as  in  this  case.  On  the 
other  hand,  there  are  decisions  in  other  states,  supported  by 
cogent  reasoning,  which  go  as  far  as,  or  farther  than,  we  are 
required  to  go  in  this  case  to  sustain  the  ruling  of  the  court 
below.  (Frazier  v.  Patterson,  243  111.  80;  Baker  v.  Syfritt, 
147  la.  49;  Bower  v.  Daniel,  198  Mo.  289.) 

However,  the  findings  are  not  sufiicient  to  support  the  judg- 
ment with  respect  to  the  real  property  deeded  to  the  defendant 
Schmidt  and  the  evidence  does  not  enable  us  to  supply  the  neces- 
sary finding.  Xeither  the  findings  nor  the  evidence  disclose 
with  certainty  the  source  of  the  money  with  which  said  prop- 
erty was  purchased,  but  the  theory  of  the  judgment  in  this 
respect  is  that  upon  the  execution  of  the  joint  will  each  of  the 
testators  became  a  trustee  of  his  own  property  and,  whilst  en- 
titled to  the  income,  was  disabled  from  disposing  of  the  corpus. 
As  I  have  already  said,  we  construe  the  agreement  differently. 
What  the  parties  disabled  themselves  from  doing  was  the  mak- 
ing of  a  different  testamentary  disposition  after  accepting  the 
benefits  of  the  agreement.  Each,  during  his  life,  remained 
the  absolute  owner  of  his  own  with  all  the  rights  of  an  owner. 
Certainly  nothing  short  of  plain  and  express  words  to  that  effect 
should  suffice  in  such  a  case  to  limit  the  use,  or  to  impress  a 
trust  upon,  the  property  of  each  during  his  own  life.  Of 
course,  the  agreement  had  to  be  carried  out  honestly  and  in  good 
faith.  The  survivor  could  not  after  accepting  the  benefits  of 
the  agreement  make  a  gift  in  the  nature,  or  in  lieu,  of  a  testa- 
mentary disposition  or  to  defeat  the  purpose  of  the  agreement. 
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Upon  the  death  of  the  wife,  the  husband  undoubtedly  became 
trustee  of  her  personal  estate  for  the  remaindermen.  And  if 
the  identical  money  received  from  her  can  be  traced  to  the  pur- 
chase of  the  said  real  estate  (see  Matter  of  Hicks,  170  N".  T. 
195),  equity  will  impress  a  trust  upon  it.  In  such  case  it  will 
not  be  an  answer  to  say  that  upon  his  death  the  husband  left  a 
larger  personal  estate  than  he  received  from  his  wife.  A 
trustee  may  not  convert  trust  funds  to  his  own  or  another's  use 
on  the  chance  that  upon  his  death  his  personal  estate  after  tte 
payment  of  his  debts  may  be  sufficient  to  reimburse  the  trust 
estate,  but  so  long  as  the  identical  money  can  be  traced  it  will 
retain  its  character  as  trust  property,  no  matter  what  form  it 
may  take. 

The  deed  to  the  defendant  Schmidt  was  made  two  years  be- 
fore the  death  of  the  testator.  She  immediately  entered  into 
and  has  remained  in  possession,  and  no  attempt  was  made  to 
show  that  the  gift  to  her  was  made  in  contemplation  of  death  or 
to  defeat  the  purpose  of  the  testamentary  agreement  between 
her  father  and  mother.  To  the  extent  that  said  real  estate  was 
purchased  with  money  belonging  to  the  estate  of  Elizabetha 
Rastetter,  or  in  case  it  be  shown  that  it  was  given,  to  the  de- 
fendant Schmidt  in  contemplation  of  the  donor^s  death  or  to 
avoid  in  good  faith  the  performance  of  the  agreement  made 
between  him  and  Elizabetha,  equity  may  impress  a  trust  upon 
it.  But  as  the  case  was  not  tried  on  that  theory  there  must  be  a 
new  trial. 

The  judgments  should  be  reversed  and  new  trial  granted, 
with  costs  to  abide  the  final  award  of  costs. 

WiLLARD  BaRTLETT,   Ch.   J.,   HiSCOCK,   C0LI.IN,    CuDDEBACH 

and  Cabdozo,  JJ.,  concur;  Werner,  J.,  taking  no  part. 
Judgment  reversed,  etc. 
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Ida  a.   Chew,  Appellant,  v.   Hebbeet   C.   Sheldon  et  ah, 

Respondents. 

{Court  of  Appeals,  March  16,  1915.) 

PaBTITION — ^WlLL — TKSTAMENTABT   PBOVISION   FOB    HOME   AND   SUPPOBT   OF 

A  Daughteb  in  House  and  Fabm  of  Testatob — ^When  Such  Pbovision 
Opebates  as  a  Restriction  ob  Lien  on  Sale  of  Fabm  in  Pabtition. 

1.  At  coimnon  law,  as  well  as  by  statute,  partition  among  tenants  in 
common  of  real  property  is  a  matter  of  right,  where  they  do  not  deeire 
to  hold  and  use  the  property  in  common.  But  it  is  equally  well  settled 
that  equity  will  not  award  partition  at  the  suit  of  one  in  violation*  of 
his  own  agreement  or  in  violation  of  a  condition  or  restriction  imposed 
upon  the  estate  by  one  through  whom  he  claims. 

2.  Testator  by  his  will  gave  all  of  his  property  to  hisr  wife  and  then 
provided  that  a  daughter  should  have  *'  a  home  and  support  in  the  house 
on  the  farm  that  I  fthall  own  at  my  decease,  or,  if  after  my  decease,  my 
wife  shall  deem  it  necessary  to  remove  to  some  other  place,  my  daughter 
ehall  be  provided  with  a  home  and  support  by  my  wife."  Testator's 
wife  died  before  her  husband,  and  after  his  death  this  action  was  brought 
by  a  daughter,  not  mentioned  in  the  will,  for  the  partition  and  sale  of 
the  farm.  It  is  alleged  in  the  complaint  and  the  trial  court  has  found 
as  a  fact  that  actual  partition  cannot  be  made  without  great  prejudice  to 
the  owners.  It  also  appears  that  if  the  farm  were  sold  and  the  entire 
proceeds  devoted  to  the  purpose  of  providing  a  home  and  support  for  the 
daughter  they  would  be  inadequate,  and  that,  therefore,  testator's  scheme 
for  her  support  and  maintenance  would  be  defeated,  whereas  the  farm 
itself  now  provides  a  home,  and  with  the  personal  efforts  of  the  daughter 
may  be  made  to  provide  sufficient  for  her  support,  Beldf  that  plaintiff 
and  the  other  children  of  testator,  as  tenants  in  common,  are  entitled  to 
a  partition  or  sale  of  the  farm,  but  that  such  sale  should  be  made  subject 
to  the  personal  lien  and  claim  of  the  daughter  for  whom  the  testa- 
mentary provision  was  made  for  her  maintenance  and  a  home  on  the 
farm  with  the  right  to  the  possession  thereof  for  that  purpose. 

Chew  V.  Sheldon,  153  App.  Div.  931,  reversed. 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  De- 
cember 30,  1912,  affirming  a  judgment  in  favor  of  defendants 
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entered  upon  a  dismissal  of  the  complaint  upon  the  merits  by 
the  court  on  trial  at  Special  Term  in  an  action  of  partition. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion- 
Edmund  B.  Jenks  and  Eugene  Clinton  for  appellant.  At 
the  time  of  the  commencement  of  this  action  the  title  of  the 
parties  hereto  to  the  lands  in  question  was  not  subject  to  any 
estate  therein  created  by  their  fathers  will;  and  Carrie  A. 
Sheldon  is  not  the  owner  of  any  "  particular  estate  "  therein 
iTnder  the  will  of  said  testator.  (Thurber  v.  Chambers,  66 
X.  Y.  42 ;  Lyon  v.  Lyon,  65  X.  Y.  339 ;  Loder  v.  Hatfield,  71 
X.  Y.  92;  Jackson  v.  Atwater,  19  Hun,  627;  Borst  v.  Crom- 
mie,  19  Hun,  209;  Bennett  v.  Akin,  38  Hun,  251;  Sopher  v. 
Halsey,  85  Hun,  464;  Tucker  v.  Tucker,  122  App.  Div.  358.) 
A  gift  to  Carrie  A.  Sheldon  of  an  estate  in  the  lands  in  ques- 
tion would  be  repugnant  to  the  absolute  gift  thereof  to  the 
widow.  (Van  Vechten  v.  Keator,  63  X.  Y.  52 ;  Henderson  v. 
Merritt,  10  App.  Div.  397;  Xoble  v.  Thayer,  19  App.  Div. 
446 ;  Adams  v.  Massey,  184  X.  Y.  62 ;  Farney  v.  Weirich,  62 
Misc.  Rep.  245;  Clay  v.  Wood,  153  X.  Y.  134;  Johnston  v. 
Hughes,  187  X.  Y.  446 ;  Van  Xostrand  v.  Moore,  52  X.  Y.  12 ; 
Van  Kleeck  v.  Dutch  Ch.,  20  Wend.  457 ;  Catt  v.  Oatt,  118 
App.  Div.  742.)  The  defendant  Carrie  A.  Sheldon  has  no 
right  in  or  lien  upon  the  lands  of  which  her  father  died  seized, 
except  such  as  she  has  acquired  as  one  of  her  father's  heirs  at 
law,  and  holds  in  common  with  the  plaintiff  and  the  defendant 
Herbert  C.  Sheldon.  (Bennett  v.  Akin,  38  Hun,  251 ;  Borst 
V.  Crommie,  19  Hun,  209;  Soper  v.  Halsey,  85  Hun,  464; 
Loder  v.  Hatfield,  71  X.  Y.  92 ;  Harvey  v.  Olmstead,  1  X.  Y. 
483;  Spraker  v.  Van  Alstyne,  18  Wend.  200;  Jackson  v.  Mar^ 
tin,  18  Johns.  31;  Jackson  v.  Bull,  10  Johns.  148;  Stone  v. 
Huxford,  8  Blackf.  [Ind.]  452 ;  Thurber  v.  Chambers,  66  X. 
Y.  42 ;  Dill  v.  Wisener,  23  Hun,  123.) 
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Jared  T.  Newman  for  Herbert  C.  Sheldon,  respondent.  The 
defendant  Carrie  A.  Sheldon  not  only  is  seized  of  an  undivided 
one-third  of  the  farm,  but  also  has  a  superior  right  to  "  have  a 
home  and  support  in  the  house  on  the  farm,"  as  provided  by  the 
second  paragraph  of  the  will.  (Johnson  v.  Cornwall,  26  Hun, 
499;  91  N.  Y.  660;  Kelsey  v.  Western,  2  N.  Y.  500;  Thomas 
on  Estates  by  Will,  1080.)  The  devise  of  a  "home  and  sup- 
port "  under  the  circumstances  of  this  case  in  such  a  "  par- 
ticular estate  "  that  a  court  of  equity  will  deny  a  sale  in  par- 
tition without  the  consent  of  the  life  occupant.  (Ford  v. 
Knapp,  102  N.  Y.  140 ;  Hewlett  v.  Wood,  62  N.  Y.  75 ;  Matter 
of  Denfield,  165  Mass.  265 ;  Wnsthoff  v.  Dracort,  3  Watts,  240 ; 
King  V.  Cole,  6  R.  I.  584;  G.  P.  Assn.  v.  Walker,  52  Md.  452 ; 
Barnes  v.  Kelly,  41  Atl.  Rep.  772;  Danvers  v.  Dorrity,  14 
Abb.  Pr.  208;  O'Shaughnessy  v!  O'Shaughnesey,  97  N.  Y. 
Supp.  1126;  Brown  v.  Lutheran  Church,  23  Penn.  St.  495.) 

Milo  C.  Paige  for  Carrie  A.  Sheldon,  respondent.  Under 
the  provisions  of  the  will  of  Anson  S.  Sheldon,  deceased,  the 
real  estate  in  question  is  subject  to  Carrie  A.  Sheldon's  rights 
to  a  home  and  support.  (Thurber  v.  Chambers,  66  N,  Y.  42; 
McGoldrick  v.  Bodkin,  140  App.  Div.  196;  Nellis  v.  Nellis,  99 
N.  Y.  505,  516.)  The  paramount  intention  of  the  testator  was 
to  provide  a  home  and  support  for  his  daughter,  Carrie  A. 
Sheldon.  (Weeks  v.  Comwell,  104  N.  Y.  347;  Matter  of 
James,  146  N.  Y.  76 ;  Leggett  v.  Firth,  132  N.  Y.  7 ;  Central 
Trust  Co.  V.  Egleston,  185  N.  Y.  23;  Goodwin  v.  Coddington, 
154  N.  Y.  283;  Van  Nostrand  v.  Moore,  52  N.  Y.  12;  Van 
Vechten  v.  Keator,  63  N.  Y.  52.)  The  plaintiff  cannot  main- 
tain partition  of  the  real  estate  in  question.  (Code  Civ.  Pro., 
§§  1533,  1537;  Holder  v.  Holder,  40  App.  Div.  255;  EUerson 
V.  Westcott,  148  N.  Y.  149.) 

CuDDEBACK,  J. —  Ansou  S.  Sheldou  died  in  the  year  1907, 
leaving  a  last  will  and  testament  made  in  1903,  whereby  he  de- 
35 
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vised  all  his  property,  both  real  and  personal,  to  his  wife 
Juliaette,  and  made  the  following  provision  for  his  daughter 
Carrie  A.  Sheldon: 

*'  Second,  My  daughter  Carrie  shall  have  a  home  and  sup- 
port in  the  house  on  the  farm  that  I  shall  own  at  my  decease,  or, 
if  after  my  decease,  my  wife  shall  deem  it  necessary  to  remove 
to  some  other  place,  my  daughter  shall  be  provided  with  a  home 
and  support  by  my  wife  Juliaette." 

At  the  time  of  making  the  will,  the  testator  was  the  owner  of 
a  farm  containing  about  103  acres,  and  worth  about  $1,800. 
His  estate  at  the  time  of  his  death  consisted  of  the  farm  and 
of  personal  property  of  the  value  of  about  $550.  His  heirs  at 
law  were  the  plaintiff,  Ida  A.  Chew,  the  defendant  Herbert  C. 
Sheldon,  neither  of  whom  is  mentioned  in  the  will,  and  the  de- 
fendant Carrie  A.  Sheldon  in  whose  favor  provision  for  a  home 
and  support  was  made. 

The  defendant  Carrie  A.  Sheldon  was  about  fifty  years  old 
when  her  father  died.     She  had  never  married  but  had  always 
resided  at  home  with  her  parents.      The  testator's  other  chil- 
dren, the  plaintiff  and  the  defendant  Herbert  C.  Sheldon,  left 
home  when  comparatively  young.      The  testator's  wife  died 
before  her  husband  and  thereafter  and  until  the  demise  of  the 
testator  the  daughter  Carrie  resided  alone  with  him  on  the  farm 
referred  to  in  the  will.     After  her  father's  death*  she  continued 
to  occupy  the  farm  as  her  home  and  had  her  support  therefrom 
with  the  acquiescence  of  all  the  other  parties  to  the  action  until 
April,  1909.      She  had  no  property  except  about  three  or  four 
hundred  dollars,  which  she  had  saved,  and  that,  together  with 
the  provision  in  the  will,  were  her  only  means  of  support. 

The  plaintiff  brings  this  action  for  a  sale  of  the  farm  and  a 
division  of  the  proceeds  of  the  sale  among  the  parties  to  the 
action,  and  for  an  accounting.  It  is  alleged  in  the  complaint, 
and  the  court  has  found  as  a  fact,  that  the  farm  is  so  situated 
that  actual  partition  thereof  cannot  be  made  without  great 
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prejudice  to*  the  owners.  The  action  is  resisted  by  the  de- 
fendant Carrie  A.  Sheldon  on  the  ground  that  a  sale  a^s  de- 
manded in  the  complaint  would  be  in  violation  of  the  provisions 
of  the  will  giving  her  a  home  on  the  farm  and  maintenance 
therefrom,  and  the  defendant  Herbert  C.  Sheldon  joins  in  that 
defense. 

It  is  a  well-settled  rule  that  at  common  law,  as  well  as  by 
statute,  partition  among  tenants  in  common  of  real  property  is 
a  matter  of  right,  where  they  do  not  desire  to  hold  and  use  the 
property  in  common.  (Smith  v.  Smith,  10  Paige,  470;  Van 
Arsdale  v.  Drake,  2  Barb.  599 ;  Willard  v.  Willard,  145  U.  S. 
116.)  But  is  an  equally  well-settled  rule  that  "  equity  will  not 
award  partition  at  the  suit  of  one  in  violation  of  his  own  agree- 
ment, or  in  violation  of  a  condition  or  restriction  imposed  upon 
the  estate  by  one  through  whom  he  claims."  (Dee  v.  Dee,  212 
111.  338,  354 ;  Kepley  v.  Overton,  74  Ind.  448 ;  Serena  v.  Moore, 
69  N.  J.  Eq.  687;  Latshaw's  Appeal,  122  Penn.  St.  142; 
Swaine  v.  Denby,  L.  E.  [14  Ch.  Div.]  326;  Holden  v.  Rush, 
119  App.  Div.  716;  Tucker  v.  Tucker,  122  App.  Div.  308; 
Buschmann  v.  McDermott,  154  App.  Div.  515 ;  and  cases  cited 
in  30  Cyc.  185.) 

It  is  apparent  from  a  reading  of  the  will  that  the  especial 
objects  of  the  testator's  bounty  were  his  wife  and  the  daughter 
who  had  remained  at  home.  He  makes  no  mention  of  his  other 
children  who  went  away  early  in  life.  He  gave  all  his  prop- 
erty, real  and  personal,  to  his  wife,  but  charged  the  real  estate 
with  the  burden  of  providing  a  home  and  means  of  support  for 
the  daughter.  The  home  was  to  be  in  the  house  on  the  farm, 
and  the  support  was  to  come  from  the  farm.  The  only  way  in 
which  the  daughter  could  be  deprived  of  this  home  and  means 
of  support  was  by  the  act  of  the  mother,  who  might  remove  from 
the  farm,  in  which  case  she  was  required  to  provide  a  home 
and  support  for  her  daughter  in  some  other  way.  The  death 
of  the  mother  took  away  the  only  person  who  could  defeat  the 
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daughter's  claims  upon  the  land.  The  daughter  took  no  estate 
in  the  land  by  a  per^nal  interest  or  bequest  which  constituted  a 
lien  or  charge  thereon.  (Thurber  v.  Chambers,  66  X.  Y.  4r2  ; 
Borst  V.  Crommie,  19  Hun,  209;  Kelsey  v.  Western,  2  :Jf.  T. 
500,  508;  Kingman  v.  Kingman,  121  Mass.  249.) 

The  amount  and  value  of  the  testator's  estate  were  proved, 
as  has  been  mentioned,  and  it  is  manifest  that  if  the  farm  were 
sold  and  the  entire  proceeds  devoted  to  the  purpose  of  providing 
a  home  and  support  for  the  daughter,  they  would  be  entirely 
inadequate ;  whereas,  the  farm  itself  now  provides  a  home,  and 
with  the  personal  exertions  of  the  daughter  it  can  be  made  to 
provide  sufficient  for  her  support. 

A  sale  of  the  farm  which  carries  with  it  and  cuts  off  the 
claim  of  the  testator's  daughter  Carrie  to  support  and  main- 
tenance, will  entirely  defeat  the  scheme  and  intention  of  the 
testator,  and  the  plaintiff's  demand  for  relief  to  that  extent 
should  be  denied. 

The  plaintiff  argues  further  that  the  property  may  be  sold 
free  from  the  claim  of  the  defendant  Carrie  A.  Sheldon,  upon 
the  ground  that  the  directions  in  the  will  for  her  support  and 
maintenance  are  vxrid  as  being  repugnant  to  the  prior  devise  of 
the  farm  in  fee  to  the  testator's  wife.  And  also  that  the  bequest 
in  favor  of  the  daughter  lapsed  with  the  lapse  of  the  devise  to 
the  wife.  That  argument  again  runs  counter  to  the  manifest 
intention  of  the  testator.  As  has  been  already  said,  the  testator 
was  desirous  not  only  of  properly  caring  for  his  wife,  but  of 
providing  a  home  and  means  of  support  for  his  daughter  as 
well,  and  his  will  should  receive  the  most  favorable  construction 
to  accomplish  the  purpose  intended.  There  is  nothing  repug- 
nant between  the  provisions  of  the  will  giving  the  testator's 
property  to  his  wife,  and  charging  the  property  in  her  hands 
with  the  maintenance  of  the  daughter.  Full  effect  can  be  given 
to  every  part  of  the  instrument,  and  that  the  law  requires  in 
every  case.      (Matter  of  Title  G.  &  T.  Oo.,  196  N.  Y.  339; 
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Scott  V.  Stebbins,  91  X.  Y.  605,  615 ;  Sherrer  v.  Bartlett,  45 
App.  Div.  135.)  The  bequest  to  the  daughter  of  a  lien  on  the 
farm  was  not  so  dependent  on  the  devise  to  the  wife  as  to  lapse 
with  the  lapse  of  the  devise.  It  was  independent,  and  was 
binding  on  the  farm  in  whosesoever  hands  the  land  might  come. 
(Thurber  v.  Chambers,  66  N.  Y.  42,  48 ;  Birdsall  v.  Hewlett, 
1  Paige,  32.) 

The  complaint  of  the  plaintiff,  however,  should  not  have  been 
dismissed  altogether,  but  judgment  should  have  been  given  for 
a  sale  of  the  farm  subject  to  the  personal  lien  and  claim  of  the 
defendant  Oarrie  A.  Sheldon  for  her  maintenance  and  a  home 
thereon  with  the  right  to  possession  of  the  farm  for  the  purposes 
of  her  lien  and  claim.  The  plaintiff  and  her  sister,  the  de- 
fendant Carrie,  and  her  brother  Herbert  C.  Sheldon,  were  the 
owners  as  tenants  in  common  of  the  farm,  and  their  interests  as 
such  tenants  in  common  were  subject  to  partition  or  to  a  sale 
and  division  of  the  proceeds  if  actual  partition  could  not  be 
made.      (Borst  v.  Crommie,  supra;  Code  Civ.  Pro.,  §  1539.) 

I  recommend  that  the  judgment  appealed  from  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  final  award  of 
costs. 

WiLLARD  Bartlett,  Ch.  J.  (dissenting). —  In  Kingman  v. 
Kingman  (121  Mass.  249)  the  testator  gave  to  his  daughter 
"  the  use  and  improvement  of  so  much  of  my  house  as  she  may 
need  during  her  life,  and  also  a  privilege  at  the  fire,  which  I 
have  made  for  my  wife,  while  they  live  together."  The  Su- 
preme Judicial  Court  of  Massachusetts  held  that  the  daughter 
took  an  interest  in  the  nature  of  an  easement  or  servitude  under 
this  provision  of  her  father's  will.  I  think  that  Carrie  Sheldon 
took  a  similar  easement  or  servitude  under  the  will  in  the 
present  case.  As  our  brother  Cttddeback  has  correctly  said, 
equity  will  not  award  partition  in  violation  of  a  condition  or 
restriction  imposed  upon  the  estate  by  one  through  whom  a  party 
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claims.  I  think  such  a  condition  is  imposed  by  the  second 
paragraph  of  the  will.  Carrie  was  to  have  a  home  and  part 
in  the  house  on  the  farm  that  her  father  owned  at  his  decease. 
The  facts  proved  upon  the  trial  show  that  she  can  obtain  ade- 
quate support  by  remaining  on  the  farm  and  living  in  the  house; 
but  that  if  the  property  is  sold  the  income  from  the  proceeds 
will  not  suffice  to  support  her.  Under  these  circumstances  in 
order  to  carry  out  the  intention  of  the  testator  and  give  the 
daughter  the  support  which  he  clearly  contemplated,  it  is  essen- 
tial that  the  farm  should  remain  in  her  possession  and  that  she 
should  live  there.  Such  possession  on  her  part  and  residence 
there  are  inconsistent  with  the  idea  of  any  partition  and  sale  of 
the  premises  during  her  lifetime  unless  such  sale  is  made  with 
her  consent.  If  she  has  the  right,  as  I  think  she  has,  to  remain 
there  and  receive  all  the  rents  and  profits  to  her  own  use  as 
long  as  she  lives,  it  is  unreasonable  to  suppose  that  any  bidder 
at  a  partition  sale  would  give  anything  for  the  property  except 
what  it  might  be  worth  after  the  termination  of  the  easement  or 
servitude  in  her  favor.  This  value  would  be  so  difficult  to 
ascertain  that  it  seems  to  me  preferable  to  hold  that  the  nature 
of  the  charge  upon  the  estate  precludes  a  partition  during  her 
lifetime  without  the  daughter's  consent:  If  this  view  is  cor^ 
rect  the  judgment  should  be  affirmed  instead  of  being  reversed. 

HiscocK,  Collin,  Hogan,  Cabdozo  and  Seabuky,  JJ.,  con- 
cur with  CuDDEBACK,  J. ;  WiLLAKD  Babtlett,  Ch.  J.,  rcads 
dissenting  memorandum. 

Judgment  reversed,  etc. 
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In  the  Matter  of  the  Application  of  John  R.  Roberts,  Re- 
spondent, for  an  Order  Directing  the  Sale  of  Real  Property 
of  Abby  a.  Pahsons,  Deceased,  for  the  Payment  of  Her 
Debts.     Ray  B.  Parsons,  as  Administrator,  Appellant. 

(Court  of  Appeals,  March  23,  1915.) 

Decedent's  Estate — ^Proceeding  to  Sell  Real  Estate  of  a  Decedent  to 
Pay  His  Debts — Jurisdiction  of  -Surrogate  to  Deticrmine,  in  such 
Proceedings,  the  Validity  op  Ci^aim  Rejected  by  the  Adminis- 
trator— Equitable  Defenses  to  Proceeding  to  Sell  Real  Estate  — 
When  Real  Estate  of  a  Deceased  Partner  Liable  for  Debts  of  His 
Firm. 

1.  The  rejection  by  an  administrator  of  a  claim  against  an  estate 
does  not  deprive  the  surrogate  of  jurisdiction  to  determine  its  validity 
in  a  proceeding  by  the  claimant  to  sell  the  intestate's  real  e&tate  for 
payment  of  debts.      (Matter  of  Haxtun,  102  N.  Y.  167,  followed.) 

2.  In  a  proceeding  to  sell  the  real  estate  of  a  decedent  to  pay  his 
debts,  the  existence  of  an  equitable  defense  on  behalf  of  his  heirs  at  law 
may  not  be  disregarded  on  the  ground  that  the  Surrogate's  Court  has 
no  jurisdiction  in  equity.  To  bar  the  proceeding,  however,  the  equitable 
defense  must  be  one  which  is  available  against  the  claimant.  The  right 
on  the  part  of  the  administrator  to  bring  a  suit  in  equity  attacking  the 
title  of  a  third  party  to  alleged  assets  of  the  decedent  does  not  constitute 
such  a  defense. 

3.  Joint  liabilities  should  be  paid  from  joint  property,  if  possible,  and 
not  until  that  remedy  is  exhausted,  or  resort  thereto  shown  to  be  useless, 
can  payment  from  the  individual  property  be  exacted,  but  where  the 
proof  and  findings  negative  the  existence  of  any  firm  assets,  the  real 
estate  of  the  deceased  partner  may  be  sold  for  the  payment  of  the  firm 
debts. 

Matter  of  Roberts,  162  App.  Div.  922,  affirmed. 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  fourth  judicial  department,  entered  March 
4,  1914,  which  affirmed  a  decree  of  the  Herkimer  County  Surro- 
gate's Court  directing  the  sale  of  real  property  of  Abby  A.  Par- 
sons, deceased,  for  the  purpose  of  paying  her  debts  and  funeral 
expenses. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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William  J.  Grardinier  for  appellant.  Under  the  provisions 
of  the  Code  of  Civil  Procedure  then  in  force  this  petitioner, 
John  R.  Roberts,  being  the  holder  of  a  disputed  and  rejected 
claim,  could  not  compel  a  sale  of  decedent's  real  estate  until 
claimant's  standing  as  a  creditor  had  been  established  in  some 
other  action  or  proceeding.  (Matter  of  Pirie,  133  App.  Div. 
433 ;  Merchant  v.  Merchant,  53  Hun,  638 ;  Matter  of  Rider, 
68  Misc.  Rep.  270.)  The  trial  of  a  rejected  claim  by  the  surro- 
gate is  not  necessary  or  incidental  to  a  proceeding  to  sell  de- 
cedent's real  estate  for  the  payment  of  debts.  (Matter  of  Mo- 
Donald,  211  X.  Y.  272;  Matter  of  Martin,  211  X.  Y.  328; 
McNulty  V.  Hurd,  72  X.  Y.  518;  Code  Civ.  Pro.,  §  1822; 
Clark  V.  Scovill,  191  N.  Y.  8;  Bankers'  Surety  C^.  v.  Myers, 
146  App.  Div.  867.)  Should  this  court  hold  that  the  surro- 
gate did  have  the  jurisdictional  power  to  pass  upon  petitioner's 
claim,  then  it  would  seem  that  it  must  likewise  decide  that  such 
jurisdiction  extended  to  all  sides  of  the  controversy,  so  as  to 
enable  it  to  do  exact  justice.  (Matter  of  Haxtun,  102  N.  Y. 
160;  Matter  of  Archer,  77  Misc.  Rep.  288;  Matter  of  Wagner, 
119  N.  Y.  28 ;  Matter  of  JPeck,  206  X.  Y.  55.)  If  it  be  deter- 
mined that  there  is  copartnership  personal  property  on  band, 
applicable  to  the  payment  of  said  indebtedness,  then  this  pro- 
ceeding must  necessarily  fail  of  itself,  because  one  of  the  re- 
quirements for  a  decree  herein  is  proof  of  the  insufficiency  of 
personalty.  (Code  Civ.  Pro.,  §  2759;  Kings^Iand  v.  Murray, 
133  X.  Y.  170;  Piatt  v.  Piatt,  105  X.  Y.  497;  Olyphant  v. 
Phyfe,  48  App.  Div.  1.) 

Romeyn  Wormuth  and  D.  H.  O'Brien  for  respondent.  The 
Surrogate's  Court  has  jurisdiction  to  determine  the  validity  of 
a  claim  of  a  creditor  in  a  proceeding  instituted  by  the  creditor 
to  dispose  of  the  real  estate  of  a  decedent,  whether  such  claim 
has  been  rejected  by  the  estate  or  not.  (Matter  of  Haxtun,  102 
X.  Y.  157;  Matter  of  Pirie,  133  App.  Div.  433,  198  X.  Y.  209; 
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Matter  of  Eychner,  65  Misc.  Rep.  87;  Matter  of  Rider,  68 
Misc.  Rep.  271 ;  Turner  v.  Amsdell,  3  Dem.  19 ;  Heaton  on  Sur- 
rogates' Courts  [3d  ed.],  1247,  §  250.)  The  estate  of  a  person 
jointly  liable  upon  contract  wi^th  others  is  not  discharged  by  his 
death,  and  an  action  may  be  brought  against  his  personal  repre- 
sentatives by  alleging  and  proving  that  the  debt  cannot  be  col- 
lected from  the  surviving  joint  debtor.  (Code  Civ.  Pro.,  §  758 ; 
Potts  V.  Dounce,  173  N.  Y.  335 ;  Barnes  v.  Brown,  130  N.  Y. 
372;  Norment  v.  Wittman,  157  App.  Div.  708;  Seligman  v. 
Friedlander,  199  N.  Y.  372;  Leggat  v.  Leggat,  79  App.  Div. 
141,  176  X.  Y.  590.)  John  E.  Roberts,  as  sole  surviving 
partner  of  the  firm  of  Parsons  &  Roberts,  was  the  legal  owner 
of  the  assets  of  said  firm,  subject  to  an  accounting  with  the  per- 
sonal representa-tives  of  Abby  A.  Parsons,  deceased,  and  had  a 
right  to  prefer  creditors  and  to  sell  and  transfer  the  property 
of  said  firm.  (Costello  v.  Costello,  209  N.  Y.  252;  Nehrboss 
V.  Bliss,  88  N.  Y.  600;  Reinhardt  v.  Reinhardt,  134  App.  Div. 
440 ;  Williams  v.  Whedon,  109  N.  Y.  333 ;  Dillenbeck  v.  Digert, 
97  X.  Y.  303;  Bank  of  Monongahela  v.  Western,  159  N.  Y. 
211.)  The  Surrogate's  Court  has  only  such  jurisdiction  and 
powers  as  have  been  specially  conferred  by  statute.  (Matter 
of  Martin,  21  IN".  Y.  328.) 

WiLLARD  Bartlett,  Ch.  J. —  From  1899  to  1904  one  Rilev 
Parsons,  the  husband  of  Abby  A.  Parsons,  and  John  E.  Roberts 
were  copartners  at  Old  Forge  in  Herkimer  county  where  they 
carried  on  the  business  of  boat  building  under  the  firm  name  of 
Parsons  &  Roberts.  In  February,  1903,  the  father  of  John  E. 
Roberts  loaned  the  firm  $1,200,  hanng  previously  advanced 
$300  to  the  copartnership,  making  a  total  loan  of  $1,500,  all  of 
which  was  actually  used  in  the  building  and  equipment  of  the 
firm's  boat  shop  and  in  payment  for  machinery  used  in  the  busi- 
ness. The  firm  thereupon  executed  to  the  lender  on  February 
18,   1903,  a  promissory  note  for  $1,500,  payable  six  months 
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after  date.  In  September,  1904,  Riley  Parsons,  one  of  the 
partners,  died  and  his  widow,  Abby  A.  Parsons,  took  his  place 
as  a  partner  in  the  firm,  succeeding  to  the  share  and  interest  of 
her  husband  therein.  On  February  18,  1906,  the  following 
note  was  substituted  in  place  of  the  original : 

"  $1,500  Old  Foege,  New  York,  Feb.  18,  1906. 

"  Three  months  after  date  we  promise  to  pay  to  the  order  of 
John  R.  Roberts,  Fifteen  Hundred  and  no/100  Dollars,  at 

y  for  value  received  with  interest 

"  [Signed]     J.  EATON  ROBERTS. 
"  ABBY  A.  PARSONS." 

This  note  is  the  basis  of  the  claim  in  controversy.  The 
payee,  John  R.  Roberts,  is  the  father  of  J.  Eaton  Roberts,  one 
of  the  makers. 

Abby  A.  Parsons  died  intestate  on  May  30th,  1908,  leaving 
personal  property  not  exceeding  one  hundred  dollars  in  value 
and  two  parcels  of  real  estate,  situated  in  the  town  of  Webb,  in 
Herkimer  county.  Her  partner,  J.  Eaton  Roberts,  the  other 
maker  of  the  note,  is  also  dead ;  and  John  R.  Roberts,  his  father 
and  the  payee  of  the  note,  instituted  tiis  proceeding  before  the 
surrogate  of  Herkimer  county  upon  a  petition  setting  out  the 
execution  and  delivery  of  the  note  and  the  death  of  the  makers, 
and  alleging  that  the  personal  estate  of  Abby  A.  Parsons  was 
inadequate  to  pay  the  indebtedness  represented  by  the  note. 
He,  therefore,  prayed  for  a  decree  directing  the  sale  of  so  much 
of  the  decedent's  real  property  as  might  be  necessary  for  the 
payment  of  her  debts  and  funeral  expenses,  according  to  the 
practice  then  provided  for  in  title  5  of  chapter  18  of  the  Ck)de 
of  Civil  Procedure  (sections  2749  and  2801a,  inclusive).  The 
procedure  in  Surrogates'  Courts  has  been  extensively  changed  by 
the  revision  of  that  portion  of  the  Code  relating  thereto  in  1914 ; 
but  there  is  no  amendment  affecting  the  present  proceeding, 
which  must  be  determined  according  to  the  provisions  of  the 
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statute  as  they  existed  prior  to  the  first  day  of  S^^mber^  1914, 
when  the  revision  of  that  year  took  effect. 

Ray  B.  Parsons,  a  son  and  heir  at  law  of  the  decedent,  and 
also  administrator  of  her  estate,  appeared  in  behalf  of  himself 
and  three  other  children  and  heirs  at  law,  and  interpofied  a 
defense,  the  substance  of  which  was  that  inasmuch  as  the  note 
was  given  wholly  in  the  partnership  business,  and  the  proceeds 
thereof  wholly  used  therein,  and  inasmuch  as  there  were  suffi- 
cient assets  of  the  copartnership  to  satisfy  the  petitioner's  claim 
upon  the  note,  he  should  exhaust  his  remedies  against  the  firm 
property  before  being  permitted  to  resort  to  the  real  estate  of 
the  decedent  for  the  payment  of  his  debt.  It  appeared  that  the 
claim  upon  the  note  had  been  duly  and  seasonably  rejected  by 
the  administrator,  who  insisted  that  his  rejection  deprived  the 
surrogate  of  jurisdiction  to  entertain  this  proceeding  until  the 
claimant's  standing  as  a  creditor  had  been  elsewhere  established. 

In  the  memorandum  filed  by  the  suiTogate  this  last  objection 
is  first  considered.  The  surrogate  says  it  would  seem  the  rule 
should  be  thait  a  claim  on  contract  like  this  ought  to  be  estab- 
lished by  a  trial  but  that  the  authorities  appeared  to  sustain  the 
proposition  that  it  could  be  established  in  the  first  instance  be- 
fore the  surrogate  in  a  statutory  proceeding  to  sell  the  real  estate 
of  the  decedent.  He,  therefore,  reluctantly  followed  the  prece- 
dents to  this  effect.  As  to  the  equities  which  might  exist  be- 
tween the  decedent's  estate  and  the  estate  of  her  partner,  he  said 
he  was  unable  to  find  evidence  upon  which  those  equities  could 
be  enforced  against  the  claimant.  He,  therefore,  allowed  the 
claim  and  made  the  decree  of  sale  which  has  been  affirmed  by 
the  Appellate  Division. 

The  Appellate  Division  wrote  no  opinion,  but  undertook  to 
state  the  proposition  of  law  upon  which  it  acted  in  the  body  of 
the  order  of  affirmance,  from  which  I  quote: 

"  Held :  That  assuming  appellants  to  have  an  equitable  right 
to  require  the  joint  property  of  the  makers  of  the  claimant's 
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note  to  be  first  applied  toward  the  payment  of  the  joint  debt  of 
the  makers  of  the  note  before  resort  is  had  to  the  individual 
property  of  the  joint  makere,  still  such  relief  can  only  be  had 
in  a  court  having  equitable  jurisdiction.  This  the  surrogate 
did  not  have.  Appellant's  remedy,  if  any,  is  by  an  equitable 
action." 

The  learned  surrogate  was  clearly  right  in  holding  that  he 
had  jurisdiction  notwithstanding  the  fact  that  the  claim  had 
been  absolutely  rejected  by  the  administrator.       (Matter   of 
Haxtun,  102  N.  Y.  157.)      On  the  other  hand,  it  is  clear  that 
the  defense  was  one  which  the  heirs  were  entitled  to  set  up- 
The  Code  of  Civil  Procedure  provided  (former  section  2755) 
that  an  heir  or  devisee  might  interpose  any  defense,  to  the* whole 
or  any  part  of  a  debt  due  or  unpaid  represented  as  existing 
against  the  decedent.      This  permitted  the  interposition  of  an 
equitable  as  well  as  a  legal  defense.      The  findings  made  by 
the  surrogate  at  the  request  of  the  appellant  show  the  note  in 
question  was  a  partnership  note  given  to  secure  the  repayment 
of  money  loaned  to  the  partnership  and  used  in  the  partnership 
business.      The  appellant,  therefore,   invoked  the  application 
of  the  rule  that  payment  cannot  be  compelled  out  of  the  indi- 
vidual estate  of  one  partner  until  it  is  made  to  appear  that  the 
debt  cannot  be  collected  out*  of  the  joint  property  or  that  the 
estate  of  the  other  partner  is  insolvent.      "  The  fundamental 
principle  upon  which  the  partnership  relation  is  founded  is  that 
of  a  joint  adventure,  with  joint  ownership  of  assets  and  only 
joint  liability  for  debts,  unless  the  property  held  jointly  is 
insufficient  to  pay  the  firm  debts,  or  it  appears  that  there  can  be 
no   effective   remedy  without  resort  to  individual   property." 
(Seli«:man  v.  Friedlander,  199  N.  Y.  373,  376,  and  cases  there 
cited.)      After  thus  statins:  the  rule.  Judge  Vaxn  added  that 
for  time  out  of  mind  it  had  been  the  theory  of  the  law  that  the 
joint  liabilities  should  be  paid  fix>m  the  joint  property,  if  possi- 
l)lo,  and  not  imtil  that  reniedv  was  exhausted,  or  resort  thereto 
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shown  to  be  useless,  oould  payment  from  the  individual  property 
be  exacted. 

Accordingly,  if  the  administratrix  had  proved  that  there  re- 
mained property  of  the  firm  of  Parsons  &  Roberts  applicable  to 
the  payment  of  the  copartnership  debts,  including  this  note  in 
controversy,  it  would  have  been  the  duty  of  the  surrogate  to  dis- 
miss the  present  proceeding,  or  stay  the  same  until  the  deter- 
mination of  an  action  to  compel  payment  of  the  note  out  of 
such  firm  assets.  (See  Matter  of  Randall,  152  N.  Y.  508,  520.) 
The  proof,  however,  negatived  the  existence  of  any  firm  assets 
and  so  do  the  findings  of  the  surrogate.  As  has  already  been 
pointed  out,  Abby  A.  Parsons  died  before  John  E.  Roberts. 
After  her  death  John  E.  Roberts,  the  surviving  partner,  con- 
tinued in  the  occupation  and  management  of  the  boat-shop  busi- 
ness and  property  down  to  the  time  of  his  death,  which  occurred 
on  June  25th,  1910.  There  was  no  formal  partnership  ac- 
counting or  settlement  of  the  affairs  of  the  firm,  but  after  the 
death  of  Mrs.  Parsons  writings  were  executed  by  her  heirs  at 
law  and  next  of  kin  and  delivered  to  John  E.  Roberts,  the  sur- 
viving partner,  purporting  to  convey  to  him  their  right  and 
interest  in  and  to  the  partnership  property,  whereby  he  on  the 
other  hand  assumed  and  agreed  to  pay  the  debts  and  obligations 
of  the  firm,  including  the  $1,500  indebtedness  represented  by 
the  note  to  his  father.  Subsequently,  however,  and  by  deeds, 
executed  in  1909  and  1910,  and  a  bill  of  sale  dated  in  1910, 
John  E.  Roberts,  the  surviving  partner,  assumed  to  convey  the 
boat  shop  and  its  contents  to  one  Frank  J.  C.  Steber,  who  was 
the  cashier  of  a  national  bank.  John  E.  Roberts  died  insol- 
vent and  wholly  unable  to  pay  his  debts.  Although  the  surro- 
gate found  that  no  money  consideration  passed  from  Mr.  Steber 
at  the  time  of  the  execution  and  delivery  of  the  deeds  and  bill 
of  sale,  he  refused  to  find  that  Mr.'  Steber  was  not  a  bona  fide 
purchaser  or  holder  of  said  partnership  real  and  personal  prop- 
erty for  value,  and  the  testimony  indicates  that  the  true  con- 
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sideration  for  the  transfer  was  lumber  previously  purcliased  by 
Mr.  Steber  and  furnished  from  time  to  time  to  John  E.  Roberts 
for  UM?  in  the  boat-buiMing  business. 

Mr.  Stelier  is  in  nowise  a  party  to  the  present  proceeding. 
He  has  acquired  the  legal  title  to  the  partnership  assets.  Xo 
firm  property  remains  applicable  to  the  payment  of  the  peti- 
tioner's claim  and  the  estate  of  the  other  partner  is  insolvent 
The  possibility  that  the  transfer  to  3Ir.  Steber  may  hereafter  be 
invalidated  by  means  of  a  suit  in  equity  instituted  for  that  pur- 
[Kise  is  not  a  sufficient  reason  for  denying  relief  to  the  petitioner. 
If  this  proceeding  results  in  a  liquidation  of  the  note  the  parties 
whose  lands  are  sold  will  be  entitled  to  recover  the  amount 
thereof  out  of  any  property  which  may  hereafter  be  adjudicated 
to  be  assets  of  the  partnership,  and  will  thus  be  protected  against 
loss. 

It  is  because  of  the  erroneous  inference  which  might  be  drawn 
from  the  phraseology  of  the  order  of  the  Appellate  Division  that 
this  opinion  has  been  written.  It  applies,  if  it  does  not  assert, 
that  in  a  proceeding  to  sell  the  real  estate  of  a  decedent  to  pay 
the  debts  the  existence  of  an  equitable  defense  may  be  wholly 
disregarded  because  the  Surrogate's  Court  has  no  jurisdiction  in 
equity.  Such  is  not  the  law.  To  bar  the  proceeding,  however, 
the  equitable  defense  must  be  one  which  is  available  against  the 
claimant.  Here  there  would  have  been  such  a  defense  if  the 
existence  of  available  firm  assets  had  been  proved;  but  on  the 
contrary  the  evidence  was  that  the  legal  title  to  these  had  passed 
to  a  third  party.  The  right  on  the  part  of  the  administrator  to 
bring  a  suit  in  equity  attacking  the  title  of  tliat  third  party  does 
not  constitute  a  defense  against  this  claimant,  who  is  not  shown 
to  have  had  anything  to  do  with  the  transfer.  Hence  the  order 
below  was  right,  although  the  reasons  assigned  for  making  it 
may  be  misleading. 

The  courts  cannot  insist  too  strongly  upon  accurate  practice 
in  cases  of  this  character.      "  The  title  to  real  estate  upon  the 
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death  of  the  owner  vests  immediately  in  his  heirs  and  devisees, 
and  at  common  law  they  took  it  free  from  his  general  debts.  It 
can  be  taken  for  the  payment  of  debts  now  only  by  virtue  of 
statutes,  and  the  statutory  provisions  must  be  strictly  pursued 
in  order  to  justify  its  sale."  (Kingsland  v.  Murray,  133  N.  Y. 
170,  174.) 

The  order  appealed  from  should  be  affirmed,  with  costs. 

HiscocK,  Chase,  Oollin,  Miller,  Cardozo  and  Seabury, 
JJ.,  concur. 

Order  affirmed. 


In  the  Matter  of  the  Application  for  the  Construction  of  the 
Will  of  William  W.  Phipps,  Deceased.  Frank  W.  Phipps, 
Appellant;  Clara  E.  Phipps,  Respondent. 

{Court  of  Appeals,  March  23,  1915.) 

Will — Co.nstbuction  of  Devise — Evidence — ^VVhen  Pabol  Evidence  Will 
Be  Received  to  Explain  What  Lands  Are  Included  in  the  Devise. 

1.  Generally  speaking  a  will  'bears  its  own  testimony,  but  where  the 
description  of  the  property  sought  to  be  devised  is  so  uncertain  as  to 
leave  in  doubt  what  was  the  subject  of  disposition,  parol  evidence  is  to 
be  received  and  co(n«idered.  Such  evidence  is  received,  not  to  contradict 
the  provisions  of  the  will,  but,  when  it  is  doubtful  what  lands  are 
included  in  a  devise,  to  explain  to  what  particular  pieces  of  land  the 
language  of  the  will  referred. 

2.  The  Second  clause  of  testator's  will  provided  that  in  case  his  wife 
survived  him  she  should  have  the  "life  use  of  my  Homestead  Farm  con- 
taining about  thirty  acres  of  land,  together  with  the  Mosher  land, 
so-called,  forming  a  part  of  said  Homestead  Farm."  On  examination 
of  the  will  and  of  the  evidence  given  on  the  trial,  held,  that  the  Surro- 
gate's Court  correctly  held  that  the  term  "  Homestead  Farm ''  as  used 
in  the  will  refers  to  the  dwelling  house  where  the  testator  and  his  family 
lived,  with  its  appurtenances  and  outbuildings  and  the  land  used  in  con- 
nection thererwith,  and  does  not  include  other  lands  of  the  testator. 

Matter  of  Phipps,  166  App.  Div.  — ,  reversed. 
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Appeal  from  an  order  of  the  Appellant  Division  of  the  Su- 
preme Court  in  the  fourth  judicial  department,  entered  Janu- 
ary 29,  1915,  which  modified  and  affirmed  as  modified  a  decree 
of  the  Orleans  County  Surrogate's  Court  construing  the  will  of 
William  W.  Phipps,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Isaac  S.  Signer  for  appellant.  The  words  "  Homestead 
Farm  "  as  contained  in  the  will  were  properly  construed  by  the 
surrogate.  (Rogers  v.  Wheeler,  22  Wend.  148;  Matter  of 
Wheeler,  32  App.  Div.  187;  Matter  of  Hastings,  6  Dem.  320.) 

Sanford  T.  Church  for  respondent.  The  evidence  intro- 
duced by  petitioner  fails  to  establish  an  intent  on  the  part  of 
testator  to  give  to  his  wife  any  smaller  quantity  of  land  than 
the  whole  of  the  farm  used  together  and  occupied  by  him  as  a 
home  at  tbe  time  of  the  execution  of  the  will  in  question.  (Mat- 
ter of  Love,  149  App.  Div.  347,  206  N.  Y.  671;  Underbill  v. 
Vandervort,  56  N.  Y.  242 ;  Jackson  v.  Beringer,  15  Johns.  470 ; 
Kendall  v.  Miller,  47  How.  Pr.  446 ;  Kennedy  v.  Kennedy,  105 
111.  350.)  The  intent  of  the  testator  as  gathered  from  the  whole 
instrument  must  control.  (Eedfield's  Surr.  Pr.  225 ;  Wager  v. 
Wager,  96  N.  Y.  164.) 

Seabury,  J. —  This  proceeding  was  commenced  in  the  Surro- 
gate's Court  in  Orleans  county  on  the  petition  of  the  only  son 
of  the  testator,  who  is  the  appellant  herein,  for  a  construction 
of  the  last  will  and  testament  of  his  father,  William  W.  Phipps, 
deceased.  The  appellant  is  the  residuary  l^atee  and  devisee 
imder  the  will.  The  respondent  is  the  widow  of  the  testator 
and  the  stepmother  of  the  petitioner.  The  controversy  in- 
volves the  construction  of  the  second  clause  of  the  will  which 
reads  as  follows : 

"  In  case  my  wife  Clara  E.  Phipps  shall  survive  me,  then  in 
such  event,  I  give,  devise  and  bequeath  to  my  said  wife,  Clara  E. 
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Phipps,  the  life  use  of  my  Homestead  Farm  containing  al>out 
thirty  acres  of  land,  together  with  the  Mosher  land,  so-called, 
forming  a  part  of  said  Homestead  Farm,  she  to  have  the  use, 
occupation,  possession,  enjoyment  and  control,  and  the  rents, 
issue  and  profits  thereof  for  and  during  her  natural  life,  and  at 
her  death  the  same  shall  pass  to  and  become  the  property  of 
residuary  legatee  and  devisee  hereinafter  named  to  whom  sub- 
ject to  the  life  estate  hereby  given  to  my  said  wife  Clara  E. 
Phipps,  I  hareby  give,  devise  and  bequeath  the  same." 

At  the  time  the  testator  made  his  will  and  at  his  death,  he 
owned  four  pieces  of  real  estate  in  the  town  of  Albion  contigu- 
ous to  one  another.  He  owned  no  other  land  near  these  parcels. 
The  four  parcels  which  he  owned  consisted  of  the  home  farm 
which  contained  25.68  acres,  the  so-called  Mosher  land,  which 
contained  4.23  acres,  the  tenant  place,  which  contained  7.81 
acres,  and  a  lane  two  rods  wide,  which  was  situated  between  the 
home  farm  and  the  Mosher  land  on  the  west  and  the  tenant  place 
on  the  east  The  question  in  dispute  is  whether  the  words  used 
in  the  second  clause  of  the  will,  "  my  Homestead  Farm  contain- 
ing about  thirty  acres  of  land,  together  with  the  Mosher  land, 
so-called,  forming  a  part  of  said  Homestead  Farm,"  include 
the  tenant  place  containing  7.81  acres.  If  these  words  do  in- 
clude the  tenant  place  then  the  tenant  place  passes  to  the  testa- 
tor's widow  under  the  second  clause  of  the  vnll.  If  they  do  not 
include  the  tenant  place  then  the  tenant  place  is  not  within  the 
second  clause  of  the  will  and  falls  into  the  residuary  estate  of 
the  testator  and  passes  to  his  son,  the  appellant  herein.  The 
surrogate  held  that  this  clause  of  the  will  did  not  include  the 
tenant  place.  The  Appellate  Division  modified  the  decree  of 
the  surrogate  so  as  to  provide  that  this  clause  of  the  will  did 
include  the  tenant  place.  The  order  of  the  Appellate  Division 
being  silent  as  to  the  grounds  of  its  decision  modifying  the  de- 
cree of  the  surrogate,  the  presumption  is  that  it  was  made  solely 
as  a  matter  of  law.  In  view,  therefore,  of  the  form  of  the  order 
36 
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appealed  from,  the  queetion  before  us  is  whether  there  was  any 
evidence  to  sustain  the  finding  of  the  surrogate.  If  we  look 
only  to  the  will  itself,  we  find  nothing  that  indicates  that  the 
testator  intended  to  include  the  tenant  place  in  the  devise  of 
"  my  Homestead  Farm  containing  about  thirty  acres  of  land, 
together  with  the  Mosher  land,  so  called,  forming  a  part  of  said 
Homestead  Farm."  The  term  "  Homestead  Farm  "  as  used 
in  the  will  refers  to  the  dwelling  house  where  the  testator  and 
his  family  lived,  with  its  appurtenances  and  outbuildings  and 
the  land  used  in  connection  therewith,  and  not  to  the  tenant 
farm.  (Smith  v.  Dennis,  163  111.  631 ;  McKeou^'s  Estate  v. 
McKeough,  69  Vt.  34.)  Generally  speaking  the  testament  bears 
its  own  testimony,  but  where  the  description  of  the  property 
sought  to  be  devised  is  so  uncertain  as  to  leave  in  doubt  what 
was  the  subject  of  disposition,  parol  evidence  is  to  be  received 
and  considered.  Such  evidence  is  received  not  to  contradict  the 
provisions  of  the  will,  but  to  explain  to  what  particular  pieces 
of  land  the  language  of  the  will  referred.  The  circumstances 
proved  in  this  case  support  the  conclusion  that  the  testator  did 
not  intend  to  devise  the  tenant  place  to  his  wife  imder  the  second 
clause  of  his  will.  The  will  makes  it  clear  that  the  Mosher  land 
formed  a  part  of  the  homestead  farm,  and  that  the  testator  esti- 
mated the  homestead  farm  as  ^'  containing  about  thirty  acres  of 
land."  The  home  farm  itself  contained  25.68  acres  while  the 
Mosher  land  contained  4.23  acres  and  together  29.91  acres  or 
nearly  thirty  acres  of  land.  If  the  tenant  land  is  included  the 
acreage  devised  would  be  38.69  acres  instead  of  thirty  acres. 

It  appears  that  the  testator  for  many  years  kept  books  of 
account  in  which  he  carefully  inventoried  at  the  end  of  each 
year  all  his  property.  He  inventoried  the  home  farm  and  the 
Mosher  land  together  and  included  them  as  a  single  farm  con- 
taining thirty  acres.  Thus  in  1903,  1904  and  1905  he  inven- 
tx)ried  these  two  parcels  of  land  by  the  use  of  the  following 
words :  "  Thirty  acres  Home."    In  1906  he  purchased  the  land 
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which  is  referred  to  as  the  tenant  place,  and  after  that  for  eight 
years  he  continued  to  inventory  the  home  farm  and  Mosher  land 
as  one  parcel,  designating  it  as  "  Thirty  acres  Home,"  and  the 
tenant  place  during  all  this  period  was  not  included  within  the 
home  farm  but  was  separately  inventoried  and  valued  as  "  Ten- 
ant house  and  7%  acres,^'  or  "  Tenant  house  7.80  acres  "  or 
"  Tenant  7.8  acres."  The  fact  that  the  testator  specifically 
mentioned  in  the  second  clause  of  his  will  the  Mosher  land  in 
addition  to  the  home  farm  and  referred  to  both  parcels  as  "  form- 
ing a  part  of  said  Homestead  Farm  "  indicates,  in  the  absence 
of  any  circumstance  to  the  contrary,  that  if  he  had  intended  to 
include  the  tenant  place  as  a  part  of  the  "  said  Homestead 
Farm  "  he  would  also  have  referred  specifically  to  that  parcel  of 
land.  If  he  intended  by  the  words  "  forming  part  of  my  said 
Homestead  Farm  "  to  include  all  lands  owned  in  the  vicinity, 
it  was  unnecessary  for  him  to  have  said  '^  and  together  with  the 
Mosher  land,  so-called."  If  he  did  not  intend  to  include  all 
lands  in  the  vicinity  of  the  home  farm  there  is  no  basis  for  the 
claim  that  he  intended  to  include  the  tenant  place.  In  view  o£ 
the  fact  that  the  home  farm  and  the  Mosher  land  together  con- 
tained nearly  thirty  acres,  that  these  two  parcels  adjoined  one 
another  and  were  always  used  together  as  a  part  of  the  same 
farm  and  were  inventoried  by  the  testator  as  one  farm,  it  might 
have  been  inferred  that  the  testator  intended  to  include  the 
Mosher  land  even  if  he  had  made  no  special  reference  to  it  in  his 
will.  The  testator  did  not  leave  this  matter  bpen  to  doubt  and 
conjecture,  but  in  terms  included  the  Mosher  land  as  a  part  of 
the  home  farm.  The  special  care  which  he  took  to  clearly  ex- 
press his  meaning  in  this  respect  indicates  that  if  he  had  in- 
tended to  include  the  tenant  place  he  would  have  used  language 
appropriate  to  express  that  intention. 

The  respondent  argues  that  the  whole  property  including  the 
tenant  place  was  one  farm  and  that  to  ascertain  what  was  in- 
tended to  be  included  in  the  "  thirty  acres  "  referred  to  in  the 
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second  clause  of  the  will,  we  should  exclude  the  Mosher  land  and 
estimate  the  acreage  in  the  tenant  place  and  the  home  farm  which 
together  contained  thirtv-three  acres  and  that  such  property 
would  fall  within  the  words  "  about  thirty  acres  of  land.''  The 
rice  of  this  argument  lies  in  the  fact  that  the  language  em- 
ployed by  the  testator  makes  it  clear  that  he  r^arded  the  Mosher 
land  as  '^  forming  a  part  of  said  Homestead  Farm  "  and  that  he 
estimated  the  "  Homestead  Farm  "  as  "  containing  about  thirty 
acres  of  land."  Thus  the  language  he  used  excludes  all  refer- 
ence to  the  tenant  place.  The  interpretation  placed  upon  this 
clause  of  the  will  by  the  surrogate  was  correct  and  the  order  of 
the  Appellate  Division  modifying  the  decree  of  the  surrogate 
should  be  reversed  and  the  decree  of  the  surrogate  affirmed,  with 
costs  to  the  appellant  in  the  Appellate  Division  and  in  this  court. 

WixijIlBd   Babtlett,    Ch.    J.,    Hiscock,    Chase,    Colun, 
Mii>LEB  and  Cabdozo,  JJ.,  concur. 

Order  reversed,  etc. 


In  the  Matter  of  the  Application  of  William  J.  Reed, 
Respondent,  for  the  Sale  of  Real  Estate  of  Henby  M. 
Bailey,  Deceased,  for  Payment  of  His  Debts.  Fbaxces  H. 
Stoddabi),  as  Administratrix,  et  al.,  Appellants. 

{Court  of  Appeals,  March  23,  1915.) 

Decedent's  Estate — ^Proceeding  to  Mobtgaoe  Real  Estate  of  De- 
cedent— To  Give  Court  JuaiSDiCTnoN  op  Such  Proceeding  Notice  to 
All  Creditors  and  Parties  Described  in  the  Statute  (Code  Civ.  Pro., 
§§  2523,  2754)  Must  Be  Given  as  Prescribed  by  Law. 

It  id  the  function  of  the  adn^inistrators  in  a  proceeding  to  mortgage 
the  real  estate  of  their  testator  to  safeguard  the  rights  of  creditors. 
Notice  to  all  parties  described  in  the  statute  in  such  a  proceeding  is  a 
jurisdictional  requirement  and  may  not  be  dispensed  with.  The  remedy 
is  statutory,  and  the  statute  must  be  strictly  followed.  (Code  Civ.  Pro. 
[1911],  §§  2523,  2754.) 

Matter  of  Reed,  159  App.  Div.  931,  reversed. 
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Appeal  from  an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  third  judicial  department,  entered  Decem- 
ber 23,  1913,  which  affirmed  a  decree  of  the  Warren  County 
Surrogate's  Court  directing  the  administrators  of  Henry  M. 
Bailey,  deceased,  to  mortgage  his  real  estate  in  order  to  pay  an 
alleged  debt. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  II.  Stoddard  for  appellants.  The  petition  is  radically 
and  fatally  defective  in  that  it  is  signed,  not  by  the  petitioner, 
but  by  Beecher  S.  Clother,  as  attorney,  and  is  verified  by 
Beecher  S.  Clother,  and  not  by  petitioner.  (Schneider  v.  Leiz- 
man,  57  Hun,  561 ;  Ellwood  v.  Northrup,  106  X.  Y.  172 ;  At- 
kins v.  Kinnan,  20  Wend.  241;  Bethell  v.  Torrey,  65  X.  Y. 
294;  Stilwell  v.  Swarthout,  81  X.  Y.  109.)  The  surrogate  did 
not  obtain  jurisdiction  over  the  persons  necessary  to  make  his 
decree  effective.  (Jenkins  v.  Young,  35  Hun,  569;  Kammerer 
V.  Ziegler,  1  Dem.  177;  Matter  of  Georgi,  44  App.  Div.  180; 
Stilwell  V.  Swarthout,  81  X.  Y.  109.)  The  surrogate  did  not 
obtain  jurisdiction  because  the  citation  was  not  served  by  pub- 
lication. (Yates  V.  Lansing,  9  Johns.  395 ;  Smith  v.  Foote,  12 
Wend.  9;  Denning  v.  Corwin,  11  Wend.  648.) 

Beecher  S.  Clother  for  respondent.  The  surrogate  had  juris- 
diction, and  obtained  jurisdiction  of  the  subject-matter  and  the 
parties.  (James  v.  Adams,  22  How.  Pr.  409;  Harrison  v, 
Clark,  20  Hun,  404;  87  X.  Y.  572;  Matter  of  Finn,  8  Civ. 
Pro.  Rep.  206;  Matter  of  Delaplaine,  12  Civ.  Pro.  Rep.  35; 
Code  Civ.  Pro.  §  2481,  subd.  2 ;  Van  Deusen  v.  Sweet,  51  X.  Y. 
378;  Matter  of  German  Bank,  39  Hun,  181 ;  Merchant  v.  Mer- 
chant, 25  X.  Y.  S.  R.  268 ;  Coley  v.  Tallman,  107  App.  Div. 
445;  Maher  v.  Eckert,  115  App.  Div.  580;  Block  v.  Block,  131 
App.  Div.  850.)  The  attorney  for  the  petitioner  had  authority 
to  sign  and  verify  the  petition.  (Morehouse  v.  Hutchins,  2 
Dem.  429.) 
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Cakdozo,  J. —  This  is  a  proceeding  bx  a  creditor  for  the  sale 
or  mortgage  of  the  real  property  of  a  decedent.     It  ^wslb  began 
in  1911,  and  is,  therefore,  governed  by  the  statutes  in  force  be- 
fore the  recent  revision  of  practice  in  the  Surrogates'   Courts. 
(L.  1914,  ch.  443,  sections  2701,  2705,  2771.)     The  creditors' 
claim  is  for  $100  and  interest.     The  form  of  his  petition  is 
criticised,  but  we  think  its  averments  are  sufficient.     We  think 
also  that  the  verification  of  the  petition  by  the  attorney  is  sanc- 
tioned by  the  statute.     (Code  Civ.  Pro.  section  2534,  now  sec- 
tion 2525.)     But  the  omission  to  serve  the  citation  upon  the 
creditors  makes  it  impossible  for  us  to  sustain  the  order  xmtil 
that  requirement  has  been  satisfied.     The  statute  (previous  to 
the  recent  revision)  provided :   "  Unless  the  executor  or  adminis- 
trator has  caused  to  be  published,  as  prescribed  by  law,  a  notice 
requiring  creditors  to  present  their  claims,  and  the  time  for  the 
presentation  thereof,  pursuant  to  the  notice,  has  elapsed,  the 
citation  must  be  directed,  generally  to  all  other  creditors  of  the 
decedent,  as  well  as  the  creditors  named."     (Code  Civ.  Pro. 
section  2754.)     A  citation  thus  addressed  to  unknown  creditors 
as  a  class  must  be  served  by  publication.     (Code  Oiv.  Pro.  sec- 
tion 2523.)    The  petition  does  not  allege  that  a  notice  to  present 
claims  has  been  published,  and  the  evidence  is  that  it  has  not 
been  published.     The  statute,  therefore,  required  that  the  cita- 
tion be  addressed  to  the  creditors  generally.    The  petitioner  ob- 
tained such  a  citation,  but  did  not  serve  it.    He  served  the  heirs 
and  the  administrators  only.     We  think  there  can  be  no  mort- 
gage of  the  estate  until  the  omission  has  been  made  good. 

It  is  true  the  petition  alleges  that  there  are  no  creditors  other 
than  the  petitioner.  It  is  also  true  that  the  heirs  and  one  of 
the  administrators  have  answered,  and  have  not  traversed  this 
averment.  But  until  notice  to  present  claims  has  been  pub- 
lished, the  creditors  must  remain  uncertain.  They  are  not  to 
be  cut  off  because  the  heirs  and  the  administrators  have  not 
heard  of  them.     The  very  purpose  of  the  statute  was  to  give 
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assurance  that  all  creditors,  unknown  as  well  as  known,  should 
have  notice  of  the  proceeding. 

It  is  argued  that  the  heirs  are  not  aggrieved  by  the  omission 
to  publish  the  citation  against  creditors,  and  cannot  take  ad- 
vantage of  the  omission,  to  gain  a  reversal  of  the  order.  Even 
if  that  argument  were  sound,  it  would  not  apply  to  the  adminis- 
trators, one  of  whom  has  joined  in  this  appeal.  It  is  the  func- 
tion of  the  administrators  in  such  a  proceeding  to  safeguard 
the  rights  of  creditors.  (Jenkins  v.  Young,  35  Hun,  569,  572.) 
They  cannot  do  this  unless  all  creditors,  unknown  as  well  as 
known,  are  brought  before  the  court  Notice  to  all  parties  de- 
scribed in  the  statute  is  a  jurisdictional  requirement.  It  may 
not  bo  dispensed  with  because  in  a  particular  instance  it  may 
seem  profitless.  We  cannot  know  in  this  case  whether  it  will  be 
profitless  or  not  We  do  know  that  if  other  creditors  shaU  un- 
expectedly appear,  they  will  have  an  equal  right  with  the 
petitioner  to  share  in  the  proceeds  of  a  sale  or  mortgage  of  the 
estate.  The  remedy  is  statutory,  and  the  statute  must  be  strictly 
followed.  (Matter  of  Eoberts,  opinion  of  Willard  Babtuett, 
Ch.  J.,  214  N.  Y.  369.) 

The  order  should  be  reversed,  and  the  matter  remitted  to  the 
Surrogate's  Court,  to  the  enA  that  service  of  the  citation  may 
be  made  upon  the  creditors.  The  proceedings  prior  to  the  date 
of  the  surrogate's  decision  may  stand,  however,  in  full  force 
and  effect  as  against  all  parties  heretofore  served  with  the  cita- 
tion ;  and  the  costs  in  the  Appellate  Division  and  in  this  court 
will  abide  the  final  award  of  costs  to  be  made  by  the  surrogate. 

WiLLAKD  Baktlett,  Oh.  J.,  HiscocK,  Chase,  Collin, 
Miller  and  Seabury,  JJ.,  concur. 

Order  reversed,  etc. 
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In  the  Matter  of  the  Accounting  of  Joseph  J.  Heakxs  et  al., 
as  Executors  of  Stewabt  Barb,  Deceased,  Respondents. 
Beatrix  H.  Babr  et  al.,  Appellants ;  ^Mabel  V.  Barr  et  aL^ 

Respondents. 

{Court  of  Appeals,  April  13,  1915.) 

Pabtxerkhip — Decedent's  Estate — Coxstbuctiox  of  Agbeement  as  to 
OwNEBsnip  OF  Mekbebsiiip  in  Stock  Exchange  Pubchased  with  Pabt- 
NEB8HIP  Assets  in  Name  of  Decedent — Jubisdictton  of  Subbooate  to 
Chaboe  Kxecutobs  with  Loss  Caused  by  Delay  in  Sals  of  Mehbeb- 
SHIP  in  Stock  Exchange. 

The  testator  and  one  of  the  defendants,  who  is  also  one  of  his  execu- 
tors, M-ere  copartners  in  the  stock  brokerage  business.  The  firm  owned 
a  membership  in  the  Stock  Exchange^  which  was  purchased  with  partner- 
ship assets  but  which  stood  in  the  name  of  the  testator.  The  partnership 
agreenicnt  provided  that  in  case  of  the  death  of  the  testator  this  mem- 
bership should  be  sold  at  once  by  his  legal  representatives  and  the  pro- 
ceeds paid  in  full  to  the  survivor  as  liquidating  partner,  who  should 
wind  up  the  business  of  the  partnership  and  pay  to  the  estate  of  the 
decedent  the  share  of  the  profits  and  of  capital  to  which  it  might  be 
entitled;  testator's  will  also  directed  this  to  be  done.  The  surviving 
partner  and  another,  as  executors,  never  disposed  of  the  exchange  mem- 
beri^hip,  but  on  their  accounting  embodied  therein  a  statement  of  the 
partnership  business  showing  that  there  had  been  a  liquidation  of  the 
partnership  assets  other  than  the  Stock  Exchange  menibership  and  that 
decedent's  interest  therein,  -w-as  charged  to  them  at  its  appraised  value. 
Held,  that  the  legal  title  to  the  membership  in  the  Exchange  was  in 
testator  and  after  his  death  in  his  legal  representatives,  and  the  equi- 
table title  thereto  in  the  partnership  and  after  testator's  death  in  his 
partner  as  survivor,  and  that  under  the  account  filed  by  them  the  surro- 
gate had  jurisdiction  to  charge  the  executors  with  any  loss  to  the  estate 
arising  from  failure  to  perform  their  duty  and  that  they  were  both 
properly  charged  with  the  value  of  the  membership  ad  of  the  time  when 
it  should  have  been  sold. 

Matter  of  Heams,  1S3  App.  Div.  S97,  reversed. 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  second  judicial  department,  entered  May 
21,  1914,  which  reversed  a  decree  of  the  Kings  County  Surro- 
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gate's  Court  settling  the  accounts  of  the  executors  of  Stewart 
Barr,  deceased,  in  so  far  as  such  decree  purports  to  deal  with 
the  membership  of  said  decedent  in  the  New  York  Stock  Ex- 
change. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Alexander  S.  Bacon  for  appellants.  The  executors,  and  not 
the  liquidating  partner,  are  responsible  for  the  Stock  Exchange 
membership  not  being  sold.  (Binger  Co.  v.  Plumberg,  134  N. 
Y.  Supp.  115;  Hirsch  v.  Amin,  28  Misc.  Rep.  228;  Lewis  v. 
Hojer,  16  X.  Y.  Supp.  534;  Walbridge  v.  Brooklyn  Trust  Co., 
143  App.  Div.  602;  Fairchild  v.  Fairchild,  64  N.  Y.  471; 
Darrow  v.  Calkins,  154  ]S^.  Y.  503 ;  Gilmore  v.  Ham,  142  N .  Y. 
1;  Clausen  v.  Puvogel,  114  App.  Div.  445.) 

I.  M.  Dittenhoefer  for  respondents.  The  surrogate  erred  in 
charging  the  accounting  executors  with  the  value  of  the  member- 
ship in  the  Xew  York  Stock  Exchange,  for  the  reason  that 
neither  the  membership  nor  the  proceeds  realized  therefrom 
vested  in  the  executors,  and  they  were  not  liable  to  account  there- 
for. (Estate  of  Hoppock,  1  Monthly  L.  B.  32;  Thomson' v. 
Thomson,  1  Bradf.  24;  Camp  v.  Eraser,  4  Dem.  212;  Betts  v. 
June,  51  N.  Y.  274;  Sweet  v.  Taylor,  36  Hun,  256;  Williams 
V.  Wheldon,  109  X.  Y.  333;  Wilson  v.  Intemat.  Bank,  125 
App.  Div.  568;  Secor  v.  Tradesmen's  Xat.  Bank,  92  App.  Div. 
294;  Preston  v.  Fitch,  137  N.  Y.  41.) 

Chase,  J. —  This  appeal  is  in  a  proceeding  commenced  in  the 
Surrogate's  Court  for  an  accounting  by  the  executors  of  the 
decedent.  The  testator  whose  estate  is  the  subject  of  the  ac- 
counting was  at  the  time  of  his  death  one  of  the  partners  com- 
posing the  firm  of  Barr  &  Hearns,  engaged  in  the  stock  brocker- 
age  business. 
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The  testator,  Stewart  Barr,  and  Joseph  J.  Heams  entered 
into  a  partnership  agreement  on  the  12th  day  of  January,  1905, 
which  was  re-written  and  re-stated  on  the  13th  day  of  February, 
1906,  and  was  in  force  when  Barr  died.  The  agreement  as  re- 
stated provides  that  the  membership  in  the  Xew  York  Stock 
Exchange  standing  in  the  name  of  Stewart  Barr  was  purchased 
out  of  partnership  assets  at  a  cost  of  $79,010,  and  is  part  of  the 
common  capital  of  the  partnership.  The  agreement  also,  among 
other  things,  provides :  *'  If  the  said  Stewart  Barr  of  the  first 
part  shall  die  before  the  expiration  of  said  copartnership  term 
the  said  membership  in  the  Xew  York  Stock  Exchange  shall  at 
once  be  sold  by  his  legal  representatives  and  the  proceeds  shall 
at  once  be  paid  in  full  to  the  party  of  the  second  part  as  liquidat- 
ing partner,  and  the  party  of  the  second  part  shall  thereupon  aa 
rapidly  as  in  his  discretion  he  may  deem  it  advisable  wind  up 
the  business  of  said  copartnership  and  pay  to  the  representa- 
tives of  the  party  of  the  first  part  the  share  of  profits  and  of 
capital  to  which  the  estate  of  the  party  of  the  first  part  is  en- 
titled as  shown  by  the  copartnership  books,  and  the  legal  rep- 
resentatives of  the  party  of  the  first  part  for  the  purpose  only 
of  verifying  the  accuracy  of  said  liquidation  shall  have  free 
access  to  the  said  copartnership  books.  *  *  *  ^^  The  testa- 
tor's interest  in  the  partnership  was  four-ninths  thereof  and 
Joseph  J.  Hearns'  interest  therein  was  five-ninths  thereof,  but 
each  agreed  to  share  equally  with  the  other  in  any  profit  or  loss 
arising  from  the  purchase  and  sale  of  the  Stock  Exchange 
membership. 

The  said  Stewart  Barr  after  entering  into  said  partnership 
agreement  made  his  will  and  he  therein  provided : 

*'  The  membership  in  the  New  York  Stock  Exchange  stand- 
ing in  my  name  was  purchased  with  funds  taken  from  the  capi- 
tal of  the  firm  of  Barr  and  Heams,  which  firm  is  composed  of 
Joseph  J.  Heams  and  myself,  the  cost  of  said  membership  was 
$79,010,  as  will  appear  on  the  copartnership  books  of  said  firm 
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and  the  dues  and  assessments  relating  to  said  membership  have 
been  and  are  being  paid  by  the  said  firm.  Under  the  partner- 
ship agreements  into  which  I  have  entered  with  the  said  Joseph 
J.  Heams  I  have  agreed  to  share  equally  with  said  Hearns  in 
any  profit  or  loss  accruing  or  incurred  from  the  sale  of  said 
membership,  and  that  in  the  event  of  my  death  prior  to  the  ex- 
piration of  the  term  of  said  copartnership  there  shall  be  paid  to 
said  Hearns  from  my  estate  one-half  of  any  gratuity  paid  to 
my  widow  or  next  of  kin  by  the  said  stock  exchange.  I  do  hereby 
direct  my  executors  to  sell  the  said  membership  in  said  stock 
exchange  as  soon  after  my  death  as  possible,  and  if  my  partner- 
ship agreement  with  said  Heams  or  any  renewal  thereof  is  then 
in  force  to  at  once  pay  the  entire  proceeds  of  such  sale  to  my 
said  partner  to  the  end  that  while  liquidating  the  said  copart- 
nership business  he  may  have  custody  of  the  entire  capital  of 
said  firm  and  accrued  profits,  and  thereafter  account  to  my 
executors  for  my  share  therein  according  to  the  terms  of  the 
copartnership  agreement  then  in  force     *     *     *." 

By  his  will  Barr  made  his  partner  Heams  and  Charles 
Martin  Camp,  his  attorney,  and  also  the  attorney  of  the  part- 
nership, executors  of  his  will. 

The  l^al  title  to  the  membership  in  the  Stock  Exchange  was 
in  Barr  and  after  his  death  in  his  legal  representatives  and  the 
equitable  title  thereto  in  the  partnership  and  after  such  death 
in  Heams  as  the  surviving  member  thereof.  Under  the  part- 
nership agreement  and  pursuant  to  the  terms  of  the  will  it  was 
the  duty  of  the  executors  as  Barr's  legal  representatives  to  sell 
the  membership  in  the  Stock  Exchange  without  delay  and  to 
pay  and  dispose  of  the  proceeds  thereof  as  provided  by  the  terms 
of  said  partnership  agreement  and  said  will.  The  duty  devolv- 
ing upon  the  executors  was  not  a  mere  nominal  one,  but  a  well- 
defined,  positive  and  active  duty.  They  are  responsible,  not 
alone  to  the  surviving  and  liquidating  partner,  but  under  the 
circumstances  disclosed  upon  this  appeal,  to  those  interested  in 
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the  estate  of  Stewart  Barr  for  the  faithful  discharge  of  their 
duties  under  the  will  in  connection  with  the  Stock  Exchange 
membership. 

Stewart  Barr  died  December  20,  1909,  and  his  will  was  ad- 
mitted to  probate  and  letters  testamentary  were  issued  to  Heams, 
his  surviving  partner,  and  Camp,  his  attorney,  as  executors,  on 
the  11th  day  of  January,  1910.  Hearns  decided  to  continue 
in  the  business  that  had  theretofore  been  conducted  by  the  part- 
nership of  Barr  &  Ileams,  and  for  that  purpose  it  was  neces- 
sary, or  at  least  desirable,  for  him  to  obtain  a  membership  in 
the  Stock  Exchange.  He  consulted  the  secretary  of  the  ex- 
change in  regard  to  the  purchase  of  a  membership  and  of  trans- 
ferring to  himself  individually  the  membership  that  had  there- 
tofore been  held  for  the  partnership  in  the  individual  name  of 
the  deceased  partner,  Barr.  He  was  told  by  the  secretary  of  the 
exchange  that  the  rules  of  the  exchange  would  not  permit  the 
transfer  of  a  membership  from  an  executor  as  such  to  himself 
individually,  and  that  he  would  have  Jo  purchase  a  membership 
of  a  stranger ;  whereupon  and  on  December  24r,  1909,  he  agreed 
to  purchase  a  membership  of  a  stranger,  and  two  days  after  the 
probate  of  said  will  the  seat  so  purchased  was  transferred  to 
Heams  and  he  paid  therefor  $93,000. 

On  the  same  day  he  and  Camp,  as  executors,  gave  to  the  secre- 
tary of  the  exchange  a  ^vritten  order  to  sell  a  membership  at 
$95,000.  The  price  fixed  by  them  for  the  membership  was 
$1,000  more  than  any  membership  had  ever  sold  during  the 
history  of  the  exchange  and  $2,000  more  than  the  sum  at  which 
he,  Heams,  purchased  the  membership  for  himself  that  was 
transferred  to  him  that  day. 

The  membership  in  Barr's  name  has  not  been  sold.  There 
was  never  a  sale  of  a  membership  after  January  11,  1910,  for 
an  amount  exceeding  $93,000  and  sales  for  that  amount  did  not 
continue  except  for  a  few  days  and  the  price  thereafter  con- 
tinued to  decline  with  but  slight  variations.     A  sale  was  made 
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for  $82,000  within  less  than  sixty  days  after  the  probate  of 
testator's  will,  and  for  $69,000  in  March,  1912,  and  the  market 
value  for  such  membership  at  the  time  of  the  trial  herein  was 
much  less  than  any  of  the  amounts  stated.  The  surrogate 
found: 

"  3.  Said  executors  took  no  adequate  steps  to  dispose  of  said 
stock  exchange  membership  within  sixty  days  after  January  11, 
1910  (the  date  on  which  letters  testamentary  were  issued  to 
them),  and  said  Stock  Exchange  membership  has  not  yet  been 
sold. 

'^  4.  That  the  value  of  said  Stock  Exchange  membership  at 
all  times  within  the  said  period  of  sixty  days  after  January  11, 
1910,  and  the  sum  for  which  it  should  and  could  have  been  sold 
during  that  period  was  $80,000." 

The  decree  charged  said  executors  with  $80,000,  the  value 
fixed  by  the  surrogate  for  said  membership  as  of  the  time  when 
it  should  have  been  sold  by  the  executors.  The  Appellate  Divi- 
sion reversed  the  decree  of  the  Surrogate's  Court  holding  that 
the  equitable  title  to  the  membership  in  the  Stock  Exchange  was 
in  the  surviving  or  liquidating  partner  and  that  he  alone  was 
responsible  for  any  failure  to  dispose  of  the  membership  in 
accordance  with  the  partnership  agreement,  and  that  the  Surro- 
gate's Court  had  no  jurisdiction  to  determine  the  question  of  the 
responsibility  of  such  surviving  partner  by  reason  of  the  alleged 
negligence  in  the  disposition  of  said  seat. 

The  order  of  the  Appellate  Division  did  not  reverse  any  of 
the  findings  made  by  the  Surrogate's  Court,  nor  does  it  con- 
tain any  new  findings  of  fact.  The  findings,  therefore,  remain 
in  full  effect,  and  must  be  considered  in  connection  with  the 
pleadings  in  that  court.  (Jacobson  v.  Brooklyn  Lumber  Co., 
184  X.  y.  152.) 

The  written  petition  of  the  executors  for  an  accounting  herein 
was  accompanied  by  their  account  as  provided  by  section  2728 
of  the  Code  of  Civil  Procedure  as  it  existed  at  the  time  of  filing 
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such  petition  and  account.  Soich  petition  and  account  accom- 
panying the  same  together  with  the  objections  constituting  the 
answer  to  the  petition  and  account  are  the  pleadings  in  this  pro- 
ceeding. (Matter  of  Sloane,  135  App.  Div.  703;  Matter  of 
Woodward,  69  App.  Div.  286 ;  Matter  of  Heuser,  87  Hun,  2a2.) 

It  is  stated  among  other  things  in  the  account  of  the  executors 
that  the  membership  in  the  Stock  Exchange  was  not  sold  be- 
cause of  "  the  desire  of  the  surviving  partner  that  the  seat  be 
not  sold  at  the  prices  that  have  (had)  prevailed  since  the  tes- 
tator's death."  The  account  which  is  the  joint  account  of 
Hearns  and  of  Camp  as  executors  also  contains  a  statement  by 
them  as  such  of  the  items  of  receipts  by  Hearns  as  such  surviv- 
ing and  liquidating  partner  and  of  his  disbursements  as  such 
together  with  a  statement  of  the  adjustment  of  the  personal 
accounts  of  the  partners  with  the  partnership. 

It  also  appears  by  such  account  that  the  partnership  property 
was  appraised  in  separate  items  and  that  the  interest  of  the 
estate  in  the  membership  in  the  Stock  Exchange  as  a  separate 
item  of  partnership  property  was  charged  to  the  executors  in  the 
account  as  appraised.  The  remaining  or  undisposed  of  assets 
of  the  partnership  and  each  item  thereof  are  stated  in  a  schedule 
at  the  conclusion  of  the  account  as  follows : 

"  The  balance  of  capital  with  which  we  charge  ourselves  as 
shown  by  summary  statement  is  at  appraised  values  as  fol- 
lows:    *     *     * 
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*^  New  York  Stock  Exchange  Membership  carried 
on  the  books  of  the  firm  at  cost,  $79,010  — 
4/9ths $35,115  56 

In  apparent  profits  (which  partnership  agree- 
ment provided  should  be  shared  equally) : 
Appraised  value  — 

December  20,  1909 $93,000 

Carried  at  cost 79,010 

$13,990  1/2  =  6,995  00 
"  4/9ths     American     Smelters     Common     Ap- 
praised value  $10,000 4,888  89 

"  4/9ths  Claim  against  S.  J.  Baxter,  $807.04 . .  358  68 


$46,958  13" 


In  corroboration  of  the  account,  which  assumes  that  there  has 
been  a  complete  liquidation  of  the  partnership  at  least  so  far  as 
creditors  and  so  far  as  an  adjustment  between  the  partners  is 
concerned,  it  appears  from  the  testimony  of  Heams  given  on 
the  trial  that  at  the  time  he  first  talked  with  the  secretary  of  the 
Stock  Exchange  about  transferring  to  himself  the  membership 
of  Barr,  and  also  at  the  time  when  the  offer  was  made  in  writing 
by  the  executors  to  sell  the  membership  for  $95,000,  that  all  of 
the  indebtedness  of  the  partnership  of  Barr  &  Heams  had  been 
paid,  and  that  all  of  the  business  of  the  partnership  had  been 
actually  liquidated,  excepting,  of  course,  the  membership  in  the 
Stock  Exchange,  the  legal  title  to  which  was  in  the  executors. 

If  the  executor,  Hearns,  had  been  the  sale  executor  of  the 
testator's  estate,  as  well  as  the  surviving  partner,  he  could  have 
accounted  as  such  surviving  partner  in  connection  with  his  ac- 
count as  executor.  (Matter  of  Laney,  50  Hun,  15;  affd.,  119 
N.  Y.  607;  Hannahs  v.  Hannahs,  OS  X.  Y.  610.)     It  has  been 
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held  to  be  the  duty  of  a  surviving  partner  who  is  also  an  exe- 
cutor,  to  account  in  the  Sunx^ate's  Court.  (Matter  of  Dum- 
mett,  38  Misc.  Rep.  477;  Matter  of  Mertens,  39  Alisc.  Rep. 
512.)  The  duty  of  selling  the  membership  in  the  Stock  Ex- 
change rested  upon  Camp  as  executor  to  the  same  extent  that  it 
rested  upon  Heams  as  executor.  It  is  clear  from  the  account 
that  the  executors,  and  each  of  them,  not  only  accepted  such 
duty,  but  that  they  intended  by  the  account  to  submit  to  the 
Surrogate's  Court  the  account  of  Heams  as  survising  partner 
mingled  with  and  as  a  part  of  their  account  as  such  executors. 

The  surviving  partner  as  such  could  not  sell  the  membership 
in  the  Stock  Exchange.  He  is  only  answerable  under  the  agree- 
ment and  under  the  will  for  the  proceeds  of  the  membership 
after  the  same  is  sold.  If  an  effort  is  hereafter  made  as  is  sug- 
gested by  the  Appellate  Division  to  hold  the  surviving  partner 
as  such  for  the  loss  arising  by  reason  of  the  delay  in  selling  the 
membership  he  will  doubtless  insist  that  as  surviving  partner 
he  never  had  the  proceeds  of  the  sale  of  such  membership. 
The  executors  as  such  were  trustees  for  the  benefit  of  the  part- 
nership and  the  persons  entitled  to  the  partnership  assets  upon 
liquidation.  The  surviving  and  liquidating  partner  has  per- 
formed his  duties  as  such  as  appears  by  the  account  and  has 
turned  over  to  himself  and  his  associate  as  executors  every  item 
of  property  received  and  in  his  hands  as  such  surviving  partner. 
The  Surrogate's  Court  did  not  under  the  statute  as  it  existed 
at  the  time  of  the  commencement  of  this  proceeding  have  juris- 
diction to  settle  the  accounts  of  a  surviving  partner  as  such,  but 
it  had  jurisdiction  over  the  executors  as  such  and  jurisdiction 
to  charge  them  for  the  benefit  of  the  estate  with  any  damage 
arising  from  failure  to  perform  their  duty.  If  an  issue  is  pre- 
sented as  to  whether  the  executors  have  failed  to  carry  out  and 
perform  the  duty  intrusted  to  them  by  the  will  and  that  by  such 
failure  to  perform  their  duty  a  loss  has  resulted  to  the  estate  the 
Surrogate's  Court  can  determine  such  issue.     In  this  case  the 
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duty  of  the  executors  to  account  for  the  testator's  interest  in  the 
partnership  assets  in  the  Surrogate's  Court  is  emphasized  and 
made  certain  by  the  form  of  the  account  and  the  submission  of 
the  items  in  liquidating  the  partnership  as  a  part  thereof  to  the- 
Surrogate's  Court.  We  think  the  Appellate  Division  was  in 
error  in  refusing  to  sustain  the  decree  of  the  surrogate. 

The  order  of  the  Appellate  Division  should  be  reversed  and 
the  decree  of  the  Surrogate's  Court  aflSrmed,  with  costs  in  both 
courts  payable  by  the  executors  personally. 

HiscocK,  Collin,  Milleb,  Cakdozo  and  Seabuey,  JJ.^ 
concur;  Willard  Bartlett,  Ch.  J.,  absent. 

Ordered  accordingly. 
37 
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ACCOUNTING. 

(1.)    SUBSTITDTED      TBUSTSB — OBJECTIONS     TO     PAYMENTS      MADE     UNDIS 

Dboreb  of  Court — Commissions  of  Resigning  Trustee  Deductible 
Fbom  Cobpus  of  Trust  Fund — Rights  of  Remaindermen  Not  Involved. 
Objection  to  the  paTment  by  a  Bubstituted  trustee  of  necessary  dis- 
bursements in  connection  with  the  accounting  of  his  predecessor  and  of 
commissiona  for  paying  over  the  trust  fund  will  be  overruled  in  the 
absence  of  an  allegation  that  they  were  improperly  allowed  by  the  decree 
of  the  surrogate.     Matter  of  Kelsey 118 

{2)  Same. 

Where  under  the  tew  as  it  existed  at  the  time  the  allowance  of  com- 
missions to  a  resigning  trustee  was  in  the  discretion  of  the  court  and 
having  been  duly  allowed  to  the  representative  of  the  resigning  trustee 
on  the  value  of  the  trust  fund  and  paid  over  to  the  substituted  trustee 
they  are  properly  deductible  from  the  corpus  of  the  trust  fund.     Id. 

(3.)  Same. 

The  substituted  trustee  not  having  accounted,  the  amount  of  $500  paid 
by  it  to  counsel,  in  a  proceeding  on  the  petition  of  a  remainderman  for 
an  accounting  by  the  substituted  trustee,  should  be  apportioned  between 
income  and  principal  as  follows:  $126  to  income  and  $375  to  principal. 
Id. 

(4.)  Same. 

An  objection  to  that  part  of  the  account  which  described  said  remain- 
derman as  entitled  ''to  a  contingent  remainder  interest"  cannot  be, con- 
sidered in  the  present  proceeding  as  it  does  not  involve  the  rights  of  the 
remainderman  as  the  accounting  was  only  for  the  purpose  of  showing 
the  condition  of  the  trust  estate  and  payments  made  to  the  life  tenants. 
Id.  "•  1 

ADMINISTRATION. 

(1.)  Revocation  of. 

It  is  dishonesty  on  the  part  of  the  sons  of  decedent,  now  her  adminis- 
trators, to  take  from  her  for  themselves  and  a  sister  to  the  exclusion 

(579) 
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of  another  sister  all  the  property  their  mother  had  at  a  time  when  her 
competency  was  questionable  and  to  avail  themselves  of  her  willingDeti 
to  give  away  all  »he  had  and  to  so  distribute  it  that  one  of  "lier  chiMrea 
was  disregarded,  and  letters  of  administration  granted  to  said  bobs  will 
be  revoked.     Matter  of  Kirehner 133 

(2.)  Ancillabt  Letters — ^Pboof  of  Laws  of  Foreign  Country  Whek 
Testator  Died  and  Who  Entitled  to  His  Estate. 

Where,  upon  an  application  for  ancillary  letters  of  administration  with 
the  will  annexed,  it  appears  that  the  will  was  established  in  Pern  where 
it  was  executed  and  where  testator  resided  at  the  time  of  his  death,  and 
the  petition  does  not  clearly  set  forth  who  is  or  who  are  entitled  to  the 
possession  of  the  personal  property  of  testator  in  Peru,  competent  proof 
must  be  furnished  of  the  laws  of  that  country  from  which  the  authority 
of  the  person  entitled  to  possession  of  the  estate  therein  is  derived.  Mat- 
ter of  Prevost  121 

See  Executors  and  Administrators. 

ADEMPTION. 

(1)  Wills — Direction    to    Executor    to    Purchase    Annuity — When  ) 

Balance  of  Principal  of  Estate  Must  be  Held  in  Trust — \^BJBf 
Yearly  Accumulation  Not  Void.  I 

Where  a  will  which  as  a  whole  was  designed  to  accomplish  testator's 
primary  object  of  securing  for  his  only  daughter,  an  incompetent^  every  -, 

possible  care  and  comfort  during  her  life,  directed  the  executor  to  pur-  ' 

chase  for  her  an  annuity  of  $425  and  declared  the  same  to  be  "  in  addi- 
tion  to  the  annuities  I  now  hold  for  her  lifetime  or  hers  and  my  own  } 

of  $800  a  year,"  the  purchase  by  testator  of  an  additional  $500  annuity 
is  not  an  ademption  of  the  one  of  $425  and  the  executor  must  purchase  i 

the  same  as  directed  by  the  will.     Matter  of  Langdon 21 

(2.)  Same.  } 

The  balance  of  the  principal  of  the  estate  must  be  held  by  the  executor 
in  trust  for  the  daughter  during  her  life  and  from  the  income  thereof 
he  must  make  payment  of  the  annuity  and  satisfy  all  expenses  of  the 
daughter's  maintenance  and  liold  any  surplus  income  thereof  to  meet  and 
defray  any  unforeseen  additional  or  extraordinary  expense  for  main- 
tenance and  support  which  does  not  presently  exist.     Id. 

(3.)  Same. 

Where  a  will  contains  no  direction  for  the  accumulation  of  income 
the  necessary  accumulation  yearly  resulting  from  the  use  of  but  a 
portion  of  the  income  is  not  a  void  accumulation  under  the  statutes.     Id. 
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CHARITABLE    INSTITUTIONS. 

Provisions  Undeb  State  Constitution  fob  Education  and  Suffobt  of 
Deaf  and  Dumb — When  County  Liable  fob  Payment  of  Bills  fob 
Retention  of  Deaf  and  Dumb  Child  in  Chabitabi£  Institution.  Mat- 
ter of  Lansing < . . . .         1 


CORPORATIONS. 

Repbesentative  Action  by  Stockiioldeb — Liability  of  Estate 
OF  Deceased  Officeb — ^Loans  Made  by  Business  Cobfobation 
Out  of  Subplus  Pbofits — Ratification  of  Ultea  Vibes  Acts  by 
Acquiescence — Saue  of  Goods  to  Officeb  of  Cobfobation — Obliga- 
tions OF  Offices  as  Fiduciaby — Right  to  Accept  Sbcubity  fob  Debt 
Owed  by  Fellow-officeb — Incbease  of  Salabies — ^Resolution  Passed 
BY  Vote  of  Officebs  Receiving  Salaby — Infobmal  Meethng — ^Loans  to 
DiBECTOBS  Pebsonally  Malum  Pbohibitum — Such  Acts  Cannot  Be 
Ratified — ^Laches — Evidence — ^Pboof  of  Lobs  to  Cobfobation  Not 
Essential.     See  Murray  v.  Smith 455 


DECEDENT'S   ESTATE. 

(1.)  Residence  of  Decedent — Change  of  Domicile. 

Evidence  that  a  person  after  buying  a  plot  of  land  in  an  adjoining 
State,  went  there  taking  'his  personal  belongings  with  him,  and  res'ided 
with  his  son  while  his  bouse  was  nearing  completion  until  the  date  of  his 
death,  and  repeatedly  stated  that  he  intended'  to  make  it  his  residence, 
and  that  he  had  come  there  to  establish  a  voting  residence,  is  sufficient 
to  establish  a  change  of  residence.     Matter  of  Wise 180 

(2.)  Same  —  Pboceeding  to  Mobtgage  Real  Estate  0¥  Decedent  — 
To  Give  Coubt  Jubisdiction  of  Such  Pboceeding  NoncB  to  All 
Cbeditobs  and  Pabtibs  Descbibed  in  the  Statute  (Code  Civ.  Pbo., 
§§  2523,  2754)  Must  Be  Given  as  Pbescbibed  by  Law. 

It  id  the  function  of  the  administrators  in  a  proceeding  to  mortgage 
the  real  estate  of  their  testator  to  safeguard  the  rights  of  creditors. 
Notice  to  all  parties  described  in  the  statute  in  such  a  proceeding  is  a 
jurisdictional  requirement  and  may  not  be  dispensed  with.  The  remedy 
is  statutory,  and  the  statute  must  be  strictly  followed.  (Code  Civ.  Pro. 
[1911],  §§  2523,  2754.)      Matter  of  Reed 564 
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(3.)  Same  —  Executors  and  Administbatobs  —  Election  BrrwEEN 
Compensation  Pbovided  bt  Will  and  that  Aiix>wed  bt  Statute. 

An  executor  to  whom  a  specific  compenBation  has  been  given  by  will 
may  renounce  that  right  within  a  reasonable  time  and  elect  to  take  the 
allowance  given  to  executors  by  law.  But  sudi  right  of  election  may  be 
waived.     Matter  of  Nester 404 

Thus,  where  a  will  gave  to  executors  a  certain  yearly  salary  in  lieu  of 
all  commissions  and  they  drew  the  same  in  monthly  installments  for  over 
two  years,  receiving  checks  bearing  a  statement  that  they  were  accepted 
in  full  of  executors'  salaries,  and  they  continued  to  draw  such  salaries 
for  another  three  years,  there  was  an  election  to  take  th«  salary  pro- 
vided for  in  the  ivill,  although  they  had  in  the  meantime  filed  in  the 
Surrogate's  Court  a  renunciation  of  the  specific  compensation  and  an 
election  to  take  statutory  oommissions,  which  fact  they  concealed  from 
those  interested  in  the  estate.     Id. 

(4.)  Same — Reyokino  LETTEfcs — Payment  bt  Exbcutobb  fob  LaaAL 
Sbbvioes — ^When  Sebvices  Chabge  Against  Estate. 

It  is  well  settled  that  an  executor  cannot  bind  the  estate  by  his  execu- 
tory contract  made  upon  a  new  and  independent  consideration. 

Any  expenditure  made  by  an  executor  under  sucb  a  contract  for  ser- 
vices which  are  for  the  benefit  of  the  estate  is  regarded  in  law  as  a  dis- 
charge of  his  personal  obHgation  only  until  such  expenditure  is  allowed 
upon  the  judicial  settlement  of  his  accounts.     Matter  of  Doscher. . .     163 

(6.)  Same. 

Wthere  an  executor  pays  for  such  services  out  of  tlie  estate  before  the 
judidal  settlement  of  his  accounts,  he  but  pays  prematurely  out  of  the 
fund  appropriated'  therefor,  provided  such  services  and  payments  receive 
judicial  approval ;  if  such  payment  is  not  approved  as  an  estate  diarge 
in  that  the  service*  were  not  required-  or  the  fee  waa  excessive,  disallow- 
ance, whole  or  partial,  follows,  and  with  it  the  personal  obligation  of  the 
executor  to  reimburse  the  estate.     Id. 

(6.)  Same. 

Where  letters  testamentary  were  revoked  simply  because  the  exeeutora 
had  paid  out  of  the  estate  funds  for  legal  services  rendered  in  the  admin- 
istration of  the  estate  and  the  surrogate  finds  that  said  services  were 
necessary,  and  there  is  not  even  a  suggestion  that  the  amoimt  paid  was 
excessive,  and  there  waa  three  times  the  aggregate  amount  of  such  pay- 
ments in  the  estate  treasury  to  the  individual  credit  of  the  executors 
applicable  in  the  event  of  disallowance  or  reduction  upon  a  judicial 
settlement  of  their  accounts,  the  decree  revoking  the  letters  testamen- 
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tary  will  be  reversed  iind<  the  nmtter  remitted  to  the  Surrogate's  Gourt 
for  procedure  in  accordan<oe  with  the  rule  that  the  neeessaTj  expenses 
of  administering  an  estate  may  be  regarded  as  a  charge  upon  althotqgh 
not  a  debt  against  the  estate.     Id. 

(7.)  Same — ^Wiix — Deuvebt  of  Assets  to  Trustee  ik  Sfecib — ^Elootiok 
BT  Rbmaindebman  TO  Reoetve  Gift  in  SPsanD — Jubisdiction  of  Subbo- 

GATE— EuDCTION     BT     TBUSTEB— STATUTOBT     GONSTBTTOnON — ^Eqxtitablb 

Jubisdiction  of  Subbooatb's  Goubt.     See  Matter  of  Holzworth. . .  -  902 
(8.)  Same— Action    Upon    Quantum    Mebuit   fob   iteiYiOBS   Rbnubbbd 

TbSTATBIX — AOBSBMENT  BETWEEN  PLAINTIFr  AND  TBSTATBIX  GONBTKUED. 

See  Plattenburg  v.  Briggs 426 

See  Statute  of  Distribution. 


EXEGUTORS    AND    ADMTNlSTRATOIUg. 

(1.)  Eight  of  Exbcutob  to  Pbbsent  Wnx  fca  Pbobatb  and  to  Issuk 
of  Letiebs  to  Himself — ^Liabilitt  of  Estate  fob  LasoAL  Expensed 
Inoubbed  bt  Executor  in  Pbocubino  Probate  and  Issue  of  Lettebs  to 
Himself. 

It  is  the  right,  although  perhaps  not  the  absolute  duty,  of  a  persos 
named  in  a  will  as  one  of  the  executors,  not  only  to  present  the  will  for 
probate,  but  also  to  insist  upooi  the  issue  to  himself  of  letters  testar 
mentary,  and  reasonable  legal  expenses  neeessarily  incurred  in  good 
faith  in  the  performanoe  of  this  right  is  a  proper  charge  again«t  the 
estate.     Matter  of  Eraser 191 

(2.)  Same. 

Hence,  wbere  one  of  three  executors  named  in  a  will  it  honestly  dis- 
satisfiedi  with  the  method  of  defense  to  objections  to  probate  adopted  bj 
the  attorney  employed  by  the  executors,  he  mray  emiploy  another  attorney 
and  undeir  proper  circumstances  charge  the  expense  to  the  estate, 
although  the  opposition  to  the  probate  failed  when  it  came  to  trial  and 
the  will  was  admitted  practically  without  opposition.    Id. 

(8.)  Same. 

Legal  expenses  incurred  by  an  executor  in  obtaining  the  issue  of  letters 
testamentary  to  himself  are  a  proper  eharge  against  the  estate^  although 
he  has  taken  little  part  in  the  administration  thereof,  especially  where  he 
has  expressly  waived  and  relinquished  any  claims  for  fees.    Id. 
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(4.)  Same — ^When  Lettebs  of  ADicnasntATioT?  Should  Issue  to  Ore  op 

ReSIDUAST  LdEGATEES — ^WhEN  DbCBEB  BeOOMES  iNMJiaC'ilVR 

Where  upon  the  consent  of  all  parties  in  interest  a  decree  was 
entered  that  letters  of  administration  shonld  issue  to  one  of  t^je 
residuary  legatees,  and  to  two  persons  not  interested  in  the  estate,  the 
decree  becomes  ineffective  where  said  residuary  legatee  dies  before  the 
letters  are  in  fact  issued.    Matter  of  Farle 101 

<5.)  Same — ^Appucation  fca  Ijettebs  of  AoMiiasntATiON — Whek  Apfu- 
CATiON  Dismissed. 

On  an  application  for  letters  of  administration  made  on  the  petition 
of  one  alleging  that  he  is  a  surviving  son  of  decedent,  to  which  objections 
were  filed  by  the  widow  of  intestate  alleging  that  the  petitioner  is  not  a 
son  of  decedent,  held,  that  as  the  petitioner  had  not  sustained  the  burden 
•of  proving  that  he  is  one  of  the  persons  entitled  to  apply  for  letters  of 
administration  the  application  must  be  dismissed.    Matter  of  Greco    320 

(6.)  Same — Jubisdiction  of  Supreme  Coust  to  Restrain  Proceeding  in 
Surrogate's  Court  for  Removal  of  Administratchi  Pending  Suit  for 
AN  Accounting — Secured  Creditor  Mat  Act  as  Administrator. 
See  Met.  Trust  Co.  v.  Stallo 473 

•(7.)  Same — LiABiijpr  of  Sureties  on  Bond  or  Administratrix — ^AenoN 
-BT  Receiver  in  Sxtpplementart  Proceedings  to  Enforce  Liabilitt  of 
Sureties  of  Administratrix  for  Failure  to  Pat  Over  Monet  in  Com- 
pliance With  Decree  of  Surrogate — Defense — Fraud  in  Procuring 
Defendants  to. Act  as  Sureties. 

Sureties  on  the  official  bond  of  an  administratrix  when  sued  by  the 
receiver  in  supplementary  proceedings  of  the  husband  of  the  decedent, 
to  enforce  their  liabiity  for  the  failure  of  the  administratrix  to  oomply 
with  a  decree  of  the  Surrogate,  directing  the  payment  of  money  to  the 
plaintiff  on  the  theory  that  the  judgment  debtor  was  the  husband  of 
the  decedent,  and  as  such  entitled  to  the  money,  may  plead  as  a  defense 
that  they  were  induced  to  become  sureties  through  the  false  and  fraudu- 
lent representations  of  the  administratrix  and  the  husband  of  the 
decedent.     Stemert  v.  Van  Aken 168 

X8.)  Sam]!>--Right  of  Execxttor  to  Withdraw  His  Orjections  to  a  Will 
AND  TO  Join  in  Petition  foe  Probate  Thereof. 

Where  an  executor  after  being  granted  leave  to  withdraw  from  a  p^ 
titlon  for  probate  and  to  file  objections  thereto,  discovers  that  the  will  is 
entitled  to  probate,  he  should  be  granted  leave  to  withdraw  his  objectiim 
and  to  again  join  in  the  petition  for  probate,  especially  where  no  letters 
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have  been  isftued  and  the  will  will  not  be  presented  for  probate  unless 
he  is  permitted  to  join  in  the  petition.    Matter  of  Dunham 158 

(9.)  Same — ^Pboceedino  to  Compel  Payment  op  Claim — Determination 

AS  TO  PBIOBITT  of  JUDGMENT  CBEDITOBS — CODE  CiV.  PRO.,  §   2687. 

A  proeeeding  to  compel  payment  of  a  claim  instituted  on  the  petition 
of  one  who  claime  an  interest  through  a  judgment  creditor  of  the  decedent 
is  governed  by  section  2687  of  the  Code  of  Civil  Procedure.  Matter 
of  Belden 326 

A  content  a«  to  priority  between  «ome  of  the  judgntent  creditors  of  a 
decedent  can  only  be  properly  determined  in  an  accounting  proceeding 
in  which  all  interested  parties  are  before  the  court,  and  while  such  a  pro- 
ceeding is  pending  a  petition  to  compel  payment  of  a  claim  will  be  disr 
missed,  but  without  prejudice  to  the  enforcement  of  any  rights  of  the 
petitioner  in  any  other  proceeding  or  action.     Id. 

(10.)  Same — Examination  of  Subvivino  Partner  to  Frame  Complaint — 
AcnoN  TO  Recover  Assets — Prior  Release  rt  Tbstatoil 

Where  the  Will  of  a  deceased  partner  bequeathed  his  share  in  the  firm 
aasets  to  the  plaintiff's  testator  and  the  latter  conveyed  the  interest  in 
the  partnership  to  the  surviving  partner,  executed  a  settlement  agree- 
ment and  released  the  surviving  partner  from  accounting  to  the  estate 
of  the  deceased  partner,  the  executor  of  the  legatee,  after  his  death,  is 
not  entitled  to  examine  the  surviving  partner  in  order  to  frame  a  com- 
plaint in  an  action  brought  by  him  as  executor  to  recover  assets  without 
first  having  the  conveyance  set  aside  in  an  appropriate  action.  This, 
because  the  personal  property  of  the  deceased  partner  did  not  vest  in 
his  legatee's  executor,  but  in  hia  own  personal  representatives  for  the 
purpose  of  administration.     Riley  v.  McGee 228 

(11.)  Same— Investment  op  Trust  Funds — ^Violation  op  Express 
Terms  op  Will — Investment  in  Real  Estate — Accounting. 

In  the  absence  of  special  authority  in  the  will  an  executor  may  inve«t 
trust  funds  only  in  United  States  or  state  bonds,  in  loans  on  real  estate 
and  in  the  obligations  of  a  city  of  this  state  issued  pursuant  to  law. 

Where  an  executor  in  violation  of  the  express  terme  of  the  will  invests 
trust  funds  in  the  real  e&tate  of  hia  wife,  the  account  of  his  administra- 
trix will  be  surcharged  with  the  sum  so  invented,  with  interest. 
Matter  of  Horwitz 327 

(12.)  Same— Attaohmekt  Against  Foreign  ADMiiasTRATRix  Unauthor- 
ized— Code  op  Civil  Procedure,  Section  1836a,  Consthukd. 

Section  1836a  of  the  Codte  of  Civil  Procedure,  providing  that  "An 
executor  or  administrator  duly  appointed  in  any  other  State,  Territory 
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or  dutrict  of  the  United  States,  or  in  any  foreign  country,  may  sue  or  be 
sued  in  any  court  in  thiv  State  in  his  capacity  of  executor  or  adminis- 
trator, in  like  manner  and  under  like  reBtrictione  as  a  non-resident  may 
ftue  or  be  sued/'  does  not  authorize  a  writ  of  attachment  against  an 
admin  ifliratrix  appointed  in  a  foreign  State,  so  as  to  permit  the  aeixure 
of  personal  property  belonging  to  the  estate  located  in  this  State. 
Bostwick  V.  Carr  * 155 

(13.)  Sams — ^Devise  or  MomeAOED  Beal  Estate  m  Tbust— -Dutt  of 
ExBCUTOB  TO  Pat  Interest  on  Mobtgages  Which  Acceded  Aftsb  Death 
C9  Testatob — ^PowKB  OF  Salb  09  Rbal  Pbopbbtt.  See  Matter  of 
Littlefield 105 

(14.)  Same — Election  bt  Executob  and  Tbustee  to  Claim  Bboulab 
Commissions — ^When  Renitnciation  of  Monet  Legact  Does  Not  Caix. 
FOB  Revocation  of  Lettebs  Testamentabt. 

The  fact  that  an  executor  and  trustee  elects  to  claim  his  regular 
commission  by  filing  with  the  surrogate  a  renunciation  of  a  money 
legacy  given  him  in  lieu  of  commissions  as  executor  and  trustee  does 
not  call  for  the  revocation  of  letters  testamentaiy  to  him  on  the  ground 
that  under  the  terms  of  the  will  he  has,  by  rejecting  the  bequest, 
disqualified  himself  as  executor  and  trustee.     Matter  of  Pulitaer. . .       79 

(15.)  Same — Accounting — ^Fund  C<hxbcied  in  Compbomisb  of  Action 
Undeb  Fobeion  Statute — ^Division  of  Proceeds. 

The  account  of  an  administratrix  reported  a  fund  collected  by  her  in 
compromise  of  an  action  brought  in  England  against  the  corporate 
owners  of  the  steamship  Titanic  to  recover  damages  for  alleged  negli- 
gence in  causing  the  death  of  her  intestate.  The  action  was  brought 
under  a  statute  (9  &  10  Vict.  chap.  93,  §  2)  which  declares  that  every 
such  action  shall  be  for  the  benefit  of  the  wife,  husband,  parent  and 
child  of  the  deceased.  The  intestate  was  survived  by  his  wife,  the 
administratrix  herein,  and  one  child.  Held,  that  the  fund  must  be 
divided  equally  between  the  wife  and  child,  in  accordance  with  the 
statute  under  which  said  action  was  brought.    Matter  of  Olsen. . . .     135 

(16.)  SAMS}— Who  Cited  to  Attend  Judicial  ^ttlembnt — ^Pbesbntation 
of  Claims. 

A  creditor  of  a  decedent,  who,  not  having  presented  his  claim,  assigns 
it  before  the  account  of  the  administratrix  is  filed,  need  not  be  cited  to 
attend  the  judicial  settlement  of  her  accoimt.     Matter  of  Freije 324 
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( ]  6a. )  Removal  op  Execittor  and  Testamentary  Trustee — Jurisdiction 
OF  Surrogate — Power  to  Combine  Proceeding  to  Remove  Executor 
WITH  One  to  Fill  Vacancy — Power  of  Executor  to  Appoint  Suc- 
cessor. 

Appeal  from'  a  decree  of  the  Surrogate's  Court  removing  an  executor 
and  testamentary  trustee  from  office  and  appointing  a  sucoessor.  Evi- 
dence examined  and  held,  that,  in  view  of  the  conduct  of  the  executor  and 
trustee,  he  was  properly  removed.     Matter  of  Boyle 461 

The  surrogate  has  power  to  entertain  concurrently  a  proceeding  to 
remove  a  surviving  testamentary  trustee  and  one  to  fill  the  resulting 
vacancy,  especially  where  the  petition  is  made  by  a  cotrustee.     Id. 

Where  trustees  are  given  power  to  appoint  a  successor,  but  fail  to  do 
so  from  inability  to  agree,  the  power  of  appointment  should  not  be 
allowed  to  fail  where  the  necessities  of  the  estate  require  an  appointment. 
Id. 

(17.)  Same — ^Removal  of  Administrator — Refusal  to  Prosecute  Action 
— When  No  Violation  of  Order  of  Surrogate — ^Practice — Joinder  op 
Proceeding  to  Appoint  Administrator  with  Proceedings  tor 
Removal.    See  Matter  of  Hill 421 

(18.)  Same — ^Suit  by  Administrator,  Both  as  an  Individual  and  in  Its 
Representative  Capacity,  for  an  Accounting  and  to  Determine 
Validity  of  Claims  Against  Estate — Demurrer — Misjoinder  of 
Parties  Plaintifp  and  of  Causes  of  Action.  See  Met.  Trust  Co. 
V.  Stallo  No.  2 484 

(19.)  Same — ^Accounting — ^Agreement  as  to  Management  of  Trust 
Funds  Not  Enforcibue  Against  Trustees — Want  of  Consideration 
FOR  Promise  of  Life  Tenants  to  Waive  Their  Right  to  Propobtionaix 
Share  of  Bxtbaobdinary  Dividends.    See  Matter  of  Bishop 41 


GUARDIANS. 

When  Commissions  Granted  in  Aooordancb  With  Statutic — ^Whbn 
Guardian  Not  Entitled  to  Commissions  on  Income  Received  Each 
Year — Code  Civ.  Pro.,  §  2763. 

The  commissions  of  a  guardian  must  be  granted  in  accordance  with 

the  statute  in  force  at  the  time  he  accounts.    Matter  of  Chenery 99 

Under  section  2753  of  the  Code  of  Civil  Procedure,  which  provides 
that  a  guardian  who  pays  over  income  as  required  and  renders  an 
annual  account  shall  be  allowed  the  same  commissions  thereon  as  he 
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would  be  allowed  on  principal  on  a  judicial  settlement,  and  that  if  he 
does  not  render  rach  annual  account  he  shall  be  allowed  on  the 
judicial  settlement  -of  his  accounts  commissions  on  the  total  income 
then  payable  to  the  beneficiary,  the  general  guardian  of  an  infant,  who 
was  directed  to  accumulate  the  income  of  a  trust  fund  for  the  benefit  of 
the  ward  and  none  of  the  income  was  ever  paid  to  him,  is  not  entitled 
to  commissions  on  income  received  each  year,  but  only  on  the  gross 
income  received  and  ready  for  payment  to  Uie  beneficiary  at  the  final 
accounting.     Id. 

HUSBAND  AND  WIFE. 

(1.)    DlVOBCE. 

A  husband,  after  abandoning  his  wife  in  this  State  where  they  were 
married,  became  a  resident  of  the  State  of  Nevada,  and  therein  obtained 
a  decree  of  divorce  against  his  wife  in  an  action  in  which  she  did  not 
appear,  the  process  having  been  personally  served  upon  her  in  the  State 
of  New  Jersey.  The  courts  of  this  State  will  not  recognin  such  divorce. 
Matter  of  Akin 108 

(2.)  Same. 

Such  a  divorce  will  not  operate  to  prevent  trustees  of  a  fund  from 
paying  in  their  discretion  the  income  to  the  husband  or  his  wife,  or 
partly  to  each,  and  the  husband's  application  for  an  order  directing  ths 
trustees  to  pay  to  him  the  entire  income  will  be  denied.     Id. 

(3.)  Will — Contracts — Claim  fob  Bbeach  of  Contbact  to  Isuxm- 
Nnnr  Against  Loss  Under  a  Will  in  Consideration  of  Promise  to 
Marrt — ^When  Oral  Promise  to  Marrt  Void— Defense  of  Statute  of 
Frauds  and  Statute  op  Limitations.    See  Matter  of  Hibbard 124 


JURISDICTION. 

(1.)  Judgments — ^Forbign — Inquiry     as     to     Jurisdiction — ^Divobob — 
Foreign — ^Effect  as  to  Right  to  Income  of  Trust  Fund. 

The  courts  of  this  State  are  not  prevented  by  the  ''full  faith  and 
credit "  clause  of  the  Federal  Constitution  from  inquiring  into  the  juris- 
diction of  a  court  of  a  sister  State  to  render  a  judgment  upon  which 
either  of  the  parties  to  an  action  relies  as  the  basis  of  right  to  invoke 
the  aid  of  our  courts.    Matter  of  Akin 108 

(2.)  Surrogate's  Court — Jurisdiction  of  Surrogate  to  Determine  Issues 
Raised  on  Petition  for  Accounting — Contention  that  Waiver  or 
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AcCOUNTIlfG    AND    RELEASE    WAS    OBTAINED    BY    SUBROGATE — ^PBACTICB — 

Separate  Tbiax  of  Issues  Raised  in  Subbooatb's  Ooubt — Jubt  Tbial 
Not  Constitutional  Right — Injunction  Resteainino  Tbanbfeb  of 
Tbust  Estate.    See  Matter  of  Fox 611 

(3.)  When  Exboutbix  Mat  Enfobce  Lease  fob  Benefit,  of  Estate— 
Action  to  Compel  Specific  Pebfobuance  of  Covenant  to  Convet. 

A  lease  for  years  and  all  rights  thereunder  belong  to  the  personal 
representative  of  the  owner  of  the  lease  and  his  executrix  may  enforce 
for  the  benefit  of  the  estate  any  covenant  of  the  lease  whether  it  runs 
with  the  land  or  not.     Walker  v.  Bradley 53 

(4.)  Same. 

Where  a  decedent  at  the  time  of  his  death  was  the  owner  of  an 
unexpired  lease  for  years,  containing  an  optional  clause  for  the  purchase 
of  the  premises  by  the  lessee,  his  executrix  may  maintain  an  action  to 
compel  specific  performance  of  the  covenant  to  convey.     Id. 

(6.)    JUBISDICTION  TO  DETERMINE  OWNEBSHIP  OF  PlUX*EBTY  NOT  IN  POSSES- 
SION OF  Testatbix  at  Time  of  Heb  Death. 

The  jurisdiction  of  the  Surrogate's  Court  to  distribute  tbe  estate  of 
a  decedent,  and  to  determine  contested  claims,  does  not  include  the 
power  to  try  the  question  of  title  to  personal  property  not  in  the 
possession  of  a  testatrix  at  the  time  of  her  death.    Matter  of  Watson     182 

(6.)'  Sams. 

Hence,  the  Surrogate's  Court  has  no  jurisdiction  upon  an  accounting  by 
executors  to  determine  the  ownership  of  personal  proi>erty  alleged 
to  belong  to  an  e9tate,  but  which,  in  fact,  was  in  the  possession  of  one 
of  the  executors  at  the  time  the  testatrix  died.     Id. 

MOTIONS  AND  ORDERS. 

When  Inteblocutoby  Obdeb  Is  Not  Res  Adjudicata — Motion  to  Dismiss 
Objections  Filed  to  Pbobate  Denied. 

Ordinarily,  an  interlocutory  order  in  an  action  is  not  res  adjudicata. 

A  decision  of  the  Appellate  Division,  reversing  an  order  granting  ali- 
mony and  counsel  fees  in  an  action  for  a  separation  upon  the  ground 
that  the  alleged  marriage  bet^^een  the  parties  ia  void,  is  not  conclusive 
on  the  plaintiff  in  said  action  in  a  proceeding  to  probate  the  will  of  her 
alleged  huaband,  and  a  motion  to  dismiss  objections  filed  by  her  to  the 
probate  of  his  will  on  the  ground  that  the  decision  of  the  Appellate  Divi- 
sion was  re«  adjudicata  on  the  queation  of  marriage  must  be  denied. 
Matter  of  Moetofsy  377 
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NOTE  ON  SPECIAL  GUARDIAN 150 

NOTE    ON    COMPENSATION    OF    EXECUTORS    AND   ADKINI8TRA- 
T0R8 414 


PARTITION. 


Will — Testamentakt  Pbovision  roE  Home  and  Sdppobt  or  a  Dauohub 
IN  House  and  Faem  or  Testatoh. — ^When  Such  Peovision  Opibates  as 
a  Restbiction  ob  Lien  on  Sale  of  Faem  in  pAEnncMr.  See  Chew  v. 
Sheldon 543 


PARTNERSHIP. 
Pabtnebship — ^Decedent's  Estate — Constbuction  or  AoEHKyKUT  as  to 

OWNEBSHIP  OF  MeMBEESHIP  IN  STOCK  EXCHANGE  PUECHASED  WITH  PaBT- 

NEBSHiP  Assets  in  Name  of  Decedent — Jubisdichon  of  Subbogatb  to 
Chaboe  Exscutobs  with  Loss  Cavsed  sr  Delay  in  Sale  of  Memwhe- 
SHiP  in  Stock  Exchange.    See  Matter  of  Heams 568 


PRACTICE. 

(1.)  PBAcncB — Jubt  Tbial  of  Issues  Abising  on  Pbobate  of  Will- 
Code  Amendment  Made  in  1914  Not  Afplioable  to  Pending  Litioation 
— Statutes  Constbued. 

As  flection  ^71  of  the  Code  of  Civil  Procedure  expressly  provides  that 
the  amendments  to  chapter  18  of  the  Code  relating  to  Surrogates'  Courts 
shall  not  affect  any  action  or  special  proceedings  pending  when  the  amend- 
ment takes  effect,  the  surrogate  has  no  power  to  order  that  issues  raised 
in  a  proceeding  to  probate  a  will  shall  be  tried  by  a  jury  in  the  Supreme 
Court,  where  the  proceeding  was  commenced  before  September  1,  1914| 
the  date  that  the  amendment  allowing  such  trial  went  into  ^ect. 
Matter  of  Tovinella   4S4 

(2.)   Same. 

Section  2771  of  the  Code  of  Civil  Procedure,  making  the  amendments 
aforesaid  inapplicable  to  a  litigation  pending  before  the  amendment, 
affects  not  only  litigation  pending  in  those  counties  having  special  laws, 
hut  all  litigation  in  the  Surrogate's  Courts  throughout  the  State.     Id. 
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SAVINGS  BANKS. 

(1.)  Where  Deposit  in  Savings  Bank  Expbesblt  Stated  to  be  Joint 
Account — ^When  Deposit  Subject  to  Tbansfeb  Tax — ^TAXEa. 

Where  a  SETings  bank  deposit  of  $3,000,  made  in  1908  in  the  name 
of  Mrs.  Jane  H.  Reed,  the  decedent,  and  a  niece,  was  expressly  stated 
to  be  a  joint  account  with  right  of  survivorship  payable  to  either  or 
to  survivor,  the  full  and  complete  ownership  of  the  whole  deposit  was 
not  intended  to  vest  in  the  niece  until  she  became  the  survivor  at  the 
death  of  decedent  in  1914,  and  the  deposit  is  subject  to  a  transfer  tax. 
Matter  of  Reed   56 

(2.)  Same. 

Where  decedent,  shortly  after  making  a  deposit  of  $3,000  in  a' 
savings  bank  in  1910  "  In  account  with  Mrs.  J.  H.  Reed  or  Mrs.  Sarah 
M.  Clute,  her  sister,"  informed  said  sister  of  the  fact  and  showed  her 
the  pass-book,  there  was  a  gift  inter  vivos  of  one-half  of  the  deposit,  thus 
creating  a  tenancy  in  common,  and  one-half  is  subject  to  a  transfer  tax. 
Id. 

(3.)  Same. 

Where  decedent,  soon  after  making  a  deposit  of  $3,000  in  a  savings 
bank  in  1911  in  the  name  of  "  Mary  J.  Reed  in  trust  for  Dow  S.  Clute," 
showed  the  bank  book  to  Dow  who  was  an  infant,  and  to  his  father, 
and  told  them  that  she  intended  it  to  be  for  the  benefit  of  the  infant 
and  "that  it  was  and  was  to  be  his  and  to  belong  to  him"  there  was 
a  present  transfer  by  way  of  a  gift  inter  vivoB  and  the  same  was  not 
subject  to  a  transfer  tax,  it  being  conceded  that  Jane  H.  Reed  and 
Mary  J.  Reed  are  the  some  person.     Id. 

(4.)   Same. 

A  deposit  made  by  decedent  in  1910  "In  trust  for  her  nephew  Fred 
S.  Clute ''  amounted  to  a  gift  inter  vivoe  and  the  title  to  the  deposit 
passed  at  that  time  and  was  not  subject  to  a  transfer  tax.     Id. 


STATUTE. 

Who  Takes  Entire  Pebsonal  Pbopebty — Appucation  to  Intervene  in 
Proceeding  to  Probate,  When  Denied. 

Where  a  te&tator  died  in  1015  leaving  him  surviving  no  next  of  kin 
nearer  than  cousins  and  children  of  deceased  cousins,  the  cousins  take 
the  entire  personal  estate,  and  an  application  by  the  children  of  deceased 
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ooumns  to  intervene  in  it  proceeding  to  probate  the  will  npon  a  daim  that 
petitionerfe  would  be  entitled  to  share  in  decedent's  estate  if  it  were 
found  that  be  died  intestate  must  be  denied.    Matter  of  Polanaky. .     349 

See  Decedent's  EsUte. 


TRANSFER  TAX. 

(1.)  On  Savings  Bank  Dbpobit  Made  in  1819 — No  PBEsmfpnoN  That 
Decedent  Died  Pbiob  to  1885 — ^Time  of  Death  Must  be  Estabubhed 
BT  Pboof — Motion  to  Vacate  Obdeb  Made  in  1911  Assessing  Tax 
Denied. 

In  1819  decedent  made  a  deposit  of  $47  in  a  savings  bank  which  be 
never  withdrew  and  upon  the  application  of  the  public  administrator  to 
whom  in  1901  letters  of  administration  were  issued  an  inheritance  tax 
of  $109.18  was  assessed  in  1911  upon  said  deposit  and  accumulated  in- 
terest. Held,  that  an  application  to  vacate  the  order  fixing  the  tax 
should  not  be  granted  unless  it  was  found  as  a  fact  that  decedent  died 
prior  to  1885  when  the  first  inheritance  tax  law  was  passed  and  that 
no  demand  for  payment  of  the  deposit  was  made  raised  no  presumption 
that  decedent  died  before  the  year  1885.    Matter  of  Bernard 122 

(2.)  Same. 

Where  the  time  of  death  is  material  it  cannot  rest  on  presumption, 
but  must  be  established  by  proof.     Id. 

(3.)  Pboceedino  to  Fix  Cash  Value  of  Shabes  of  Stock — When  Abbi- 
tbaby  Deduction  of  Amount  Claimed  fob  Defbeciation'  in  Value  of 
Stock  Cannot  Be  Allowed.     Matter  of  Roos 351 


TRUSTS. 

(1.)  When  Pbovision  fob  Use  of  Income  fob  Home  to  be  Maintained 
fob  "  Refined,  Educated,  Pbotestant  Gentlewomen  "  Void. 

Where  testatrix  gave  to  her  executors  a  certain  sum  in  trust  the 
income  to  be  used  for  hiring  a  house  to  be  maintained  and  used  as  a 
"Home  for  Refined,  Educated,  Protestant,  Gentlewomen  —  whose  means 
8 re  small  —  and  whose  home  is  made  unhappy,  by  having  to  live  with 
Relatives,  who  think  them  in  the  way,"  but  the  will  discloses  that  by 
Buch  provision  testatrix  intended  to  provide  a  home  f'or  six  relatives, 
naming  them,  and  their  descendants,  naming  them,  and  six  friends, 
naming  them,  to  the  exclusion  of  all  others,  the  trust  attempted  to  be 
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created  is  not  a  charitable  trust  and  is  absolutely  void,  and  as  to  the 
eorpu8  of  said  attempted  trujst  it  will  be  decreed  that  testatrix  died 
intestate.     Matter  of  MacDowell 11 

<2.)  Testamentaby  Trust — ^Provision  That  Trust  Fund  Be  Paid 
TO  Legatee  When  He  Is  Financially  Solvent — Payment  or  Suck 
Fund  to  Legatee  After  Discharge  in  Bankruptcy — ^When  Trubtek 
IN  Bankruptcy  Cannot  Bxopen  Proceedings  and  Maintain  Action 
TO  Reach  thb  Fund. 

A  testator  authorized  bis  truetee  to  pay  over  to  his  eon  the  principal 
of  a  trust  fund  upon  a  statement  by  the  son-  th^it  "he  is  financially 
solvent  and  able  to  pay  hie  just  debts  and  liabilities  from  resoureee  other 
than  the  principal  of  thie  trust  fund."  The  eon  was  declared  a  bank- 
rupt and  discharged  from  his  debts.  The  testamentary  trustee  thereupon, 
in  pursuance  of  a  decree  of  the  Surrogate's  Court,  paid  the  trust  fund 
over  to  hink  Thereafter  the  estate  of  tiie  bankrupt  was  reopened  and 
the  appellant  as  trustee  in  bankruptcy  brought  this  action  to  reach  the 
fund.    Held,  that  the  action  cannot  be  maintained.    Hull  v.  Palmer .     262L 

(3.)  Testamentary  Trusts — When  Aix  Provisions  of  a  TttusT  Must- 
Be  Construed  Together  and  Stand  or  Fall  Together — Trust  Pro- 
visions or  A  Will  Construed  and  Held  in  Violation  or  the  Statuik 
or  Perpetuities.    Bailey  v.  Buffalo  Loan,  T.  &  S.  D.  Co 276> 

(4.)  Trustees — ^Testamentary — Direction  to  Pay  General  Guardian: 
Accumulated  Income  of  Trust  Funds. 

Where  testamentary  trustees  are  directed  to  set  apart  as  a  separate 
fund  either  money  or  securities,  or  both,  sufficient  in  their  judgment  to 
produce  a  clear  net  income  in  a  certain  amount  and  pay  the  same  from 
the  time  of  testator's  death  to  a  certain  person  six  years  of  age  for  the 
purpose  of  his  education  until  he  becomes  of  age,  the  trustees  will  be 
directed  to  pay  his  father  as  general  guardian  the  accumulated  Income 
of  tlie  trust  funds,  the  trustees  under  the  language  of  the  will  having  no 
discretion  in  the  matter.    Matter  of  Hartley 364 

<6.)  Right  of  Trusixe  to  Appeal  from  Degree  in  Final  Agoount- 
INO— Corporations — ^Basis  for  Declaration  of  Stock  Dividend — ^When 
Right  to  Stock  Dividend  Vested. 

The  fact  that  on  an  accounting  by  a  trustee  the  life  tenant  and  her 
husband,  father,  mother,  brother  and  sisters,  ibeing  all  the  persons  entitled 
to  the  remainder,  appeared,  hut  all  failed  to  appeal,  is  not  a  ground  for 
a  dismissal  of  an  appeal  by  the  trustee,  as  the  remainder^  may  be  con- 
tingent.   Matter  of  Osborne  467 

88 
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(6.)  Sams. 

Where  directors  of  a  corporation  after  directing  a  stock  dividend  wiiieh 
had  previously  been  authorized  by  the  stockholders  at  the  same  meet- 
ing adopt  a  resolution  authorizing  a  cash  dividend  out.  of  the  profits  of 
the  corporation,  the  amount  of  the  cash  dividend  should  not  be  con- 
sidered as  luiving  been  deducted  from  the  surplus  of  the  corporation 
used  aa  a  basis  for  the  declaration  of  the  stock  dividend.    Id. 

(7.)  Same. 

The  right  to  a  stock  dividend  becomes  vested  when  it  is  authoriaed  even 
though  the  certificates  are  actually  delivered  thereafter.     Id. 

<8.)  Tbust — Death  of  Exboutobs  and  Tbustees  Befobe  Executing 
PowEB  OF  8ai£ — Vesting  of  Unexecuted  Tbust  in  Sufbeme  Ck)UBT, 
UNDEB  Section  111  of  Real  Pbopebtt  Law — ^Validitt  of  Sale  bt 
Tbustee  Appointed  by  Coubt.    See  Forman  v.  Young 617 

<9.)  Same — Duty  or  Testamentaby  Tbustee — Negugence  in  Failing  to 
TuBN  Secubitibs  Into  Cash — Liability  vgsl  Re&xtlting  Loss. 

Where  a  will  required  the  executors  to  set  apart  certain  amounts  in 
<»Ah  or  securities  to  be  held  in  trust  by  the  defendant,  an  incorporated 
trust  company,  for  the  payment  of  two  specified  annuities,  and  further 
gave  to  the  trustee  power  to  retain  in  the  trust  fund  any  securities  owned 
by  the  testator  at  the  time  of  his  death,  received  by  the  trustee  for  the 
purposes  of  the  trust  without  being  liable  for  the  fact  that  such  securi- 
ties were  not  legally  permissible  for  trust  investments,  the  trustee  may, 
nevertheless,  be  held  liable  where  certain  securities  turned  over  to  it  by 
the  executors  so  decreased  in  value  while  in  its  hands  that  it  was  unable 
to  pay  the  annuities,  if  it  was  negligent  in  that  it  took  no  steps  to  ascer- 
tain the  fact  that  the  securities  turned  over  were  not  those  originally 
held  by  the  testator,  but  had  been  purchased  by  the  executors  with  the 
proceeds  of  securities  sold  hj  them,  and  todk,  no  steps  to  turn  the  securi- 
ties into  cash  or  other  securities  during  the  time  that  they  were  decreas- 
ii^  in  value.    Villard  v.  Villard W6 

'    WILL. 

(1.)  Pbobatb — Document  Incobpobating  at  Length  Eabtjeb  Instbu- 
KENTB  Which  Tbstatob  Dbclabeo  Hb  Could  Not  Find  But  Did  Not 
Revoke — Pbobate  Gbanted. 

A  paper  offered!  for  probate  as  decedent's  last  will  opened  with  a 
recital  by  him  that  he  had  earlier  niade  his  last  will  and  testament  and 
nv«ral  codicils  thereto;  that  he  could  not  find  them;  that  he  had  not 
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in  any  manner  revoked  them,  and  that  the  following,  Incorporating  the 
earlier  instruments,  are  copies  of  said  last  will  and  testament  and 
codicils.  The  document  then  closed  with  the  following:  "Now,  there- 
fore, I,  the  said  Joseph  H.  Beams,  do  hereby  re-publish  the  said  last 
will  and  testament  and  said  codicils  thereto,  and  do  hereby  declare  the 
same  to  be  my  last  will  and  testament  and  codicils  thereto/'  The  testa- 
tor's signature  appeared  at  the  end  of  the  paper  and  the  usual  attesta- 
tion clause  was  subjoined,  signed  by  three  witnesses. 

Held,  that  it  appearing  that  the  instrument  was  subscribed,  declared 
and  attested  in  the  full  farm  required  for  the  execution  of  a  will,  it  is 
entitled  to  probate.    Matter  of  Beams 129 

(2.)  Same — Opening  op  Decree  of  Probate — Code  Civ.  Peo.,  §  2490(6). 
See  Matter  of  Lord 303 

(3.)  Same — When  Probate  Denied — ^Testamentary  Cafaoitt — ^Burden 
of  Proof. 

Where  the  uncontradicted  facts  show  that  at  the  time  of  the  making 
of  her  alleged  last  will  testatrix  was  a  diseased,  drug-eating,  dying  old 
woman,  and  because  of  bodily  and  mental  infirmities  and  her  absolute 
seclusion  in  her  own  house  was  practically  prevented  from  receiving 
independent  and  unselfish  advice,  and  it  appears  also  that  her  habitual 
use  of  morphine  and  codein  in  large  quantities  continued  up  to  within 
a  day  or  two  of  her  death  which  was  less  than  a  month  after  the  ex- 
ecution of  the  alleged  will,  which  was  the  third  one  made  by  her  during 
the  last  nine  months  of  her  life,  and  by  which  she  disposed  of  an  estate 
of  over  a  million  dollars  in  value,  probate  will  be  denied  on  the  ground 
that  proponents  have  not  sustained  the  burden  of  proof  of  clearly  and 
satisfactorily  showing  that  at  the  time  of  executing  the  will  teetatrix 
had  testamentary  capacity  and  that  the  instrument  expressed  the  free 
and  un trammeled  will  of  a  capable  testatrix.    Matter  of  Cutter 84 

(4.)  Same — ^Probate  of — When  Facts  Unknown  Cannot  Be  Reoarded  in 
Determining  State  of  Mind — ^Evidence  as  to  Existence  of  a  Fact — 
What  Constitutes  Insane  Delusion.    See  Matter  of  Stoll 343 

(5.)  When  Declarations  of  Testatrix  Inadmibsihlb  as  Etidbnob  or 
Testamentary  Intention — Presumption  that  Testamentary  Gift  is 
Absolute  Unless  Qualified  by  Words  of  Gift — ^Words  of  Limitation 
— ^Heibs  and  Assigns. 

Unless  a  will  is  ambiguous  or  equivocal  the  declarations  of  the 
testatrix  to  the  draftsman  of  the  will  are  inadmissable  as  evidence  of 
teatameBtary  intention.     Matter  of  VoMeler 04 


596  INDEX 

(6.)  Same. 

Where  a  residuary  estate  was  given  to  four  persons,  one  of  wh(»n 
was  Mrs.  H,  a  sister-in-law  of  testatrix,  '*  tbeir  heirs  and  assigns,  to 
have  and  to  hold  the  same  to  their  own  use,  benefit  and  behoof  forever, 
share  And  share  alike,  per  stirpes  and  not  per  capita,"  the  gift  to  Mrs. 
H  will  be  regarded  as  absolute  and  not  as  8ub8tituti<»al,  and  lapaed  upon 
her  dying  before  testatrix.    Id. 

(7.)  Samk. 

The  presumption  is  that  a  testamentary  gift  is  absolute  unless 
dearly  qualified  by  the  words  of  gift.     Id. 

(8.)  Same. 

Before  the  Revised  Statutes  the  doctrine  of  lapse  applied  indiscrimi- 
nately to  gifta  with  and  without  words  of  limitation  to  heirs  or  to 
heirs  of  the  body,  and  it  also  applied  equally  to  gifts  of  personalty 
even  where  words  of  limitation  to  executors  or  administrators  had 
followed  a  bequest  to  a  person  deceased  before  the  will  took  effect.    Id. 

(9.)  Samk. 

The  Revised  Statutes  (2  Rev.  Stat.  66)  saved  devises  and  bequests 
to  a  particular  child  or  other  specified  descendant  of  testator  and  did 
not  refer  to  devises  and  bequests  to  any  other  person,  and  the  disposi- 
tion of  testatrix's  residuary  estate  did  not  come  within  those  classes  of 
devises  and  bequests  to  which  the  doctrine  of  lapse  does  not  apply.     Id. 

(10.)  Same. 

The  devise  under  the  residuary  clause  was  not  to  a  class  but  rather 
to  the  devisees  named  and  cannot  be  construed  as  intending  to  vest  a 
life  estate  in  the  named  beneficiaries  and  a  remainder  to  their  heirs.    Id. 

(11.)  SAMii>— Testamentary  CAPAcrnr--WHEN  Testatbix  Not  Subject  TO 
Undue  Invluenge — ^Evidence — ^When  Will  Entitled  to  Peobate. 

If  a  testatrix  at  the  time  of  making  her  last  will  is  capable  of 
appreciating  the  value  of  her  property,  and  can  recollect  her  relatives 
and  any  possible  claimants  upon  her  bounty  for  a  sufficient  length  of 
time  to  enable  her  to  form  a  rational  judgment  concerning  these 
elements,  and  if  she  can  appreciate  the  scope  and  bearing  of  all  the 
provisions  of  her  will,  she  has  testamentary  capacity.  Matter  of 
McCusker 74 

(12.)  Pboof  of  Due  Execution  and  of  Quaufigations  or  TEBTATom— 
BuBDEN  OF  Pboof  as  to  Testamentabt  Capacitt. 

Before  a  propounded  document  can  be  admitted  to  probate  as  a  last 
will   and   testament  there  must  be  shown  to  the  satisfaction  of  the 
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aurrogate  not  only  that  the  same  has  been  executed  with  the  formalities 
prescribed  by  section  21  of  the  Decedent  Estate  Law  (Laws  of  1909, 
chap.  18;  Consolidated  Laws,  chap.  13)  but  also  that  the  person  alleged 
to  have  executed  the  same  waa  free  from  the  disqualifications  set  forth 
in  section  10  of  the  Decedent  Estate  Law,  as  to  real  estate,  and  was 
possessed  of  the  qualifications  prescribed  by  section  15  of  the  Decedent 
Estate  Law  as  to  personal  estate.  Among  these  is  that  to  the  ^ect 
that  the  alleged  testator  must  be  of  sound  mind.    Matter  of  King. .       61 

(13.)   Same. 

The  burden  of  proving  testamentary  capacity,  like  the  burden  of 
pro<ving  the  formalities  of  execution,  is  upon  the  proponent.     Id. 

(14.)  Same. 

Probate  of  will  denied  upon  the  ground  that  the  decedent  at  the 
time  of  the  execution  of  the  alleged  will  did  not  possess  testamentary 
capacity.    Id. 

(15.)  Will — ^Bequest  to  Reuoious  Ain>  Benevolent  Uses  Undeb  Sec- 
tion 12  of  Pebsonal  Pbopebtt  Law. 

A  provision  in  a  will  as  follows:  "I  give,  devise  and  bequeath  to  the 
Methodist  Episcopal  Chiuroh  for  itiissionary  or  evangelistic  purposes  the 
sum  of  three  thousand  dollars  in  memory  of  my  father  and  mother,"  and 
others  named',  constitutes  a.  *' bequest  to  religious  *  *  *  or  benevo- 
lent use«,  within  the  meaning  of  section  12  of  the  Personal  Property 
Law,  and  is  valid.    Matter  of  Norton 236 

(16.)  Undue  Influence — ^Tbstamentabt  Capacity — Failure  to  Sus- 
tain Burden  of  Proof — ^When  Not  Sufficient  to  Render  Testa- 
mentary Disposition  Invalid. 

Before  an  instrument  propounded  as  a  will  can  be  criticised  as  un- 
natural for  the  reason  that  it  ignores  relatives  and  leaves  all  of  de- 
cedent's estate  to  strangers,  the  relations  existing  between  the  decedent 
and  his  heirs  at  law  and  next  of  kin  should  be  considered  to  ascertain 
whether  it  is  contrary  to  what  the  testator  from  his  feeling  towards  his 
relatives,  if  known,  would  have  been  expected  to  make;  and  when  such 
inquiry  disclosed  an  apparent  lack  of  intimacy  between  t7he  testator  and 
his  relatives  and  a  seeming  lack  of  interest  on  their  part  for  the  welfare 
and  care  of  the  testator  in  his  old  age  and  ill-health,  held,  that  little 
weight  can  be  given  to  the  contention  that  the  provisions  of  the  pro- 
pounded document  are  unnatural  and  indicate  a  lack  of  testamentary 
capacity.    Matter  of  McDermott  366 
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(17.)  'Same. 

Undue  influence  is  an  affirmative  assault  upon  the  yalidity  of  a  will  and 
must  be  proved  by  the  contestant.     Id. 

(18.)  Wills — What  Questions  Involved  Upon  Pbobate  of — ^Evidence — 
SuBSCBiBiNO  Witnesses — Rule  Afpucable  to  Ancient  Documents — 
Satisfactobt  Pboof  of  Handwbitino  * — Code  Civ.  Pro.,  §  933.  See 
Matter  of  Hall  298 

(19.)  Old  Age  Not  Disqualification  in  a  Testat(» — When  Wnx 
Entitled  to  Be  Admitted  to  Pbobate.     See  Matter  of  Neil 366 

(20.)  Wills — Validity  and  Effect  of  Tempobabt  Disposition  of  Per- 
sonal Pbopebty,  How  Regulated — Incompetents  May  Execute  Valid 
Will* — Weight  op  Testimony  of  Exfebt  Witnesses  as  to  Mental 
Condition.     Sec  Matter  of  Schober 310 

(21.)  Will — Execution — Instbument  Must  be  Read  to  Blind  Testa- 
tor— Statutory  Action  to  Test  Validity  of  Probate — Evidencb— 
Burden  of  Proof. 

On  a  proceeding  to  probate  a  will  the  proponent  must  satisfy  the  surro- 
gate that  it  was  executed  with  all  the  formalities  required  by  law  and» 
if  the  testator  wag  blind,  he  must  show  that  he  was  made  aware  of  the 
full  contents  of  the  paper  he  was  executing.  Thie  rule,  however,  refers 
to  the  probate  of  a  will  by  the  surrogate.    Primmer  v.  Primmer. . . .     429 

(22.)  Same. 

Where  an  action  is  brought  under  section  2653a  of  the  Code  of  Civil 
Procedure  to  test  the  validity  of  such  probate,  the  decree  of  the  surro- 
gate admitting  the  will  to  probate  is  declared  by  the  statute  to  be  prima 
facie  evidence  of  due  execution  and  of  the  validity  of  the  will.  H^ioe,  the 
burden  is  shifted  to  the  plaintiff  in  such  action  to  show  lack  of  due 
execution  and  validity,  and  where  he  claimed  that  tihe  testator  was  blind 
and  that  the  instrument  was  not  read  to  him,  he  is  under  the  burden 
of  ahowing  such  fact&.  The  proponent-defendant  is  not  under  the  burden 
of  ahowing  that  the  will  was  in  fact  read  over  to  the  testator.    Id. 

(23.)  Same — Declabations  Contained  in — Bequest  of  Certain  Amount 
AND  ALL  Moneys  Collected  from  Life  Insurance  in  Lieu  of  Dower. 

Where  a  will  declares  that  a  bequest  to  testator's  wife  of  $30,000, 
and  all  moneys  collected  at  his  death  from  life  insurance,  whether  in 
his  name  or  hers,  which  together  aggregate  in  amount  $50,000  which 
he  intends  slic  shall  receive  and  which  sum   he  declares  is  deemed  by 
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him  to  be  sufficient  to  maintain  her  comfortably  during  the  rest  of  her 
life,  and  said  sum  is  given  in  lieu  of  her  dower  right  in  his  real  estate, 
»he  is  entitled  to  $50,000  in  the  aggregate  and  not  the  $30,000  plus 
^1,021.23,  the  proceeds  of  the  life  insurance.    Matter  of  Spingarn.     103 

(24.)  Wnii — Construction — Intent  of  Tbstatcw — ^When  Besiduabt 
Leoaot  and  Devise  Does  Not  Lapse  Upon  Death  of  Legatee. 

A  testator,  TPiho  left  him  surviving  no  widow,  issue,  father,  mother, 
brothers,  sisters,  uncled  or  aunts,  after  devising  to  his  oou«in,  Charles 
Kitchie,  the  father  of  two  infanta,  a  houAe  and  lot,  devised  another 
house  and  lot  to  saidi  Charles  Ritchie  and  another  cousin.  Two  follow- 
ing subdivisions  of  his  will  provided  as  follows:  "  Siwteenth.  Should 
any  of  tftie  gifts  and  bequests  made  by  me  in  this  my  will  lapse  or  fail 
for  any  reason,  I  direct  that  the  gift  or  bequest  so  lapsing  or  failing 
shall  go  to  fonn  part  of  my  residuary  estate  and  be  disposed  of  under 
and  in  accordance  with  the  seventeenth  paragra/ph  of  this  my  will. 
Seventeenth.  All  the  rest,  residue  and  remainder  of  my  property  and 
estate,  as  well  real  and  personal  and  wheresoever  situate  which,  at  the 
time  of  my  death  shall  belong  to  me  or  be  Subject  to  my  disposal  by  will, 
I  give,  devise  and  bequeath  unto  Charles  Ritchie  hereinbefore  naanedv 
absolutely  and  in  fee  to  his  heirs,  executors  and  administrators  and 
assigns,  according  to  the  nature  of  the  property."  Charles  Ritchie  died 
a  few  days  before  the  testator,  leaving  him  surviving  as  his  heirs  at  law 
and  next  of  kin  the  two  infants.  The  testator's  only  next  of  kin  are  four 
first  cousins.     Matter  of  Murphy 231 

(25.)   Same. 

Provisions  of  the  will  construed,  and  held,  that  it  was  the  inten.ti<m  of 
the  testator  to  substitute  and  give  such  part  of  his  residuary  estate  as 
was  real  property  to  the  heirs,  and  such  part  as  was  personal  property 
to  the  executors  and  administrators  of  Charles  Ritchie,  for  the  beneifit 
of  his  next  of  kin,  in  the  event  that  hi&  legatee  did  not  survive  him.     Id. 

(26.)  Same. 

That,  therefore,  the  devise  and  legacy  given  by  the  17th  paragraph  of 
the  will  did  not  lapse  on  the  death  of  Charles  Ritchie,  but,  under  its 
provisions,  his  (heirs  take  the  real  property  and  his  next  of  kin  tbe  net 
personal  estate.     Id. 

(28.)  Wills — ^Pbovisions  of  Codicil — Dibection  to  Trustees  as  to 
Trust  Fund— Authority  to  Executor  to  Pat  Such  Part  of  Principal 
as  Deemed  Prudent — ^When  Right  to  Principal  of  Trust  Fund 
Absolute. 

A  provision  in  a  codicil  which  purports  to  limit  or  defeat  a  bequest 
given  by  a  will  will  not  be  given  this  effect  unless  the  language  of  the 
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codicil  is  aa  clear  and  explicit  as  that  of  the  will  to  which  it  relates. 

Matter  of  Oroas 112 

Testator  by  his  will  directed  his  trustees  to  set  apart  the  sum  of 
$20,000  for  each  of  his  daughters  and  pay  the  income  thereof  to  each  of 
them,  and  directed  that  $3,000  of  the  principal  be  paid  to  each  upon  her 
marriage  and  that  the  unimpaired  principal  in  the  case  of  an  unmarried 
slaughter,  or  the  remaining  principal  in  case  of  a  married  daughter,  be 
paid  to  each  when  the  youngest  child  surriying  testator  reaches  majority. 
By  a  codicil  the  executors  were  authorised  and  empowered  in  their  dis- 
eretion  to  pay  to  said  daughters  such  part  of  the  principal  as  they  might 
deem  prudent.  Held,  that  upon  the  youngest  daughter  reaching  her 
majority  her  right  to  the  principal  of  the  trust  fund,  and  also  that  of 
her  sisters,  was  abs<^ute,  and  not  subject  to  the  discretion  and  approval 
of  the  trustee.    Id. 

(20.)  WnuB — Bequests  Undeb — ^Namb  in  Residuabt  Ciause  Ebboneous 
— Devise  of  aix  Best,  Besidue  and  Bemaindeb. 

By  the  third  paragraph  of  his  will  testator  bequeathed  to  ''Anne 
McGrath  of  Vandebilt  Avenue  near  Atlantic  Ave.,  Brooklyn,  one  hun- 
dred dollars,  to  Annie  Farrell  all  my  family  pictures."  By  the  next  para- 
graph all  the  rest,  residue  and  remainder  of  the  estate  was  devised  and 
bequeathed  to  testator's  son-in-law  and  "Annie  McGrath  of  510  Greene 
Ave."  in  equal  shares.  Held,  that  the  name  "  McGrath  "  in  the  residuary 
clause  was  erroneously  written  in  the  place  in  which  the  name  "  Farrell " 
should  have  been  written  and  that  the  gift  of  one-half  of  the  residue  was 
to  Annie  Farrell.    Matter  of  Daly 374 

(30.)  Will — ^Bequest  to  Employees — CJosstbuction. 

Where  a  bequest  of  a  certain  sum  to  each  person  in  the  employ  of  a 
corporation  at  testator's  death,  mentioned  in  the  will,  expressly  provided 
that  piece  workers  should  not  be  included,  the  time  spent  by  a  piece 
worker,  as  such,  who  subsequently  became  a  salaried  employee  of  the 
corporation  should  be  excluded  in  determining  the  length  of  seirice. 
Matter  of  Altaian   116 

<31.)  Wills — Constbuction  op  Bequests  op  Pebsonal  Pbopebtt — Cob- 
POBATioNs — ^What  PASSES  Undeb  Bequest  OP  Cebtain  Shabes  gf  Stock. 

A  bequest  of  "my  one  hundred  and  sixty-six  shares  of  St.  Jo  Lead 
Mining  Company  "  and  "  thirty- three  shares  of  Cattle  Co."  is  a  specific 
bequest  and  the  will  in  its  relation  thereto  must  be  construed  as  of  the 
date  of  its  execution.    Matter  of  Adams 332 

When  testatrix  made  her  will  she  was  the  owner  of  166  shares  of 
mining  stock  and  33  shares  of  the  stock  of  a  cattle  company.      At  a 
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reoi^nization  of  both  companies  she  received  16  shares  of  mining  dtock 
in  exchange  for  her  ^holdings  in  the  cattle  company.  Thereafter,  because 
of  her  ownership  of  the  original  166  shares  she  received  472  shares  in 
stock  dividends  all  of  Wthich  resulted  from  the  distribution  of  the  surplus 
accumulated  by  the  mining  company,  and  at  the  time  of  lier  death  she 
was  the  owner  of  664  ahares  of  the  nuning  stock.  Held,  that  they  all 
passed  under  the  bequest  of  "  my  166  shares,"  etc.     Id. 

(32.)  Will — CoNSTBUonoN  of  Devise — ^Evidbncb — ^Whbn  Pabol  Evi- 
dence Will  Be  Received  to  Explain  What  Lands  Abb  Inclxtded  in  the 
Devise. 

1.  Generally  speaking  a  will  bears  its  own  teetimony,  but  where  the 
description  of  the  property  sought  to  be  devised  is  so  uncertain  as  to 
leave  in  doubt  what  was  the  subject  of  disposition,  parol  evidence  is  to 
be  received  and  considered.  Such  evidence  is  received,  not  to  contradict 
the  provisions  of  the  will,  but,  when  it  is  doubtful  what  lands  are 
included  in  a  devise,  to  explain  to  what  particular  pieces  of  land  the 
language  of  the  will  referred.    Matter  of  Phipps 559 

2.  The  second  clause  of  testator's  will  provided  that  in  case  his  wife 
survived  bim  she  should  have  the  "  life  use  of  my  Homestead  Farm  con- 
taining about  thirty  acres  of  land,  together  with  the  Mosher  land, 
so-called,  forming  a  part  of  said  Homestead  Farm."  On  examination 
of  the  will  and  of  the  evidence  given  on  the  trial,  held,  that  the  Surro- 
gate's Court  correctly  held  that  the  term  "  Homestead  Farm  "  as  used 
in  the  will  refers  to  the  dwelling  house  where  the  testator  and  his  family 
lived,  with  its  appurtenances  and  outbuildings  and  the  land  used  in  con- 
nection therewith,  and  does  not  include  other  lands  of  the  testator.    Id. 

(33.)  Will  Constbued— Bequests  to  Niece  and  Heb  Descendants — ^When 
Legacy  Lapses — When  Legatees  Take  as  Tenants  in  Common,  Not 
AS  a  Class — When  Will  Conveys  .  Abteb-acquibed  Pbopebty — Real 
Estate  Pubchased  by  Testatrix  Afteb  Making  Will — When  Gen- 
EBAL  Legacies  Chabged  on  Lands  NpT  Specifically  Devised— EIvi- 
DENCE — Intention  op  Testatrix — Accounts  Kept  by  Testatbix — Costs 
— ^Allowances  in  Suit  to  Constbub  Will.     See  Carley  v.  Harper.     438 

(34.)  Will — Devise  of  Lands  in  Tbust,  with  Discbetionaby  Poweb  of 
Sale  in  Executobs — ^Tbust  fob  Lives,  with  Remaindebs  Cveb — 
When  Life  Beneficiabies  Cannot  Compel  Sale  of  Lands  Which  Do 
Not  Pboduce  Income — Sale  to  Pay  Cabbyino  Expenses  of  Lands — 
Pbiob  Decbee  that  Residuaby  Clause  Wobks  Convebsion — Effect  of 
Such  Decbee.     See  Lawrence  v.  Littlefield 601 
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(35.)  Will — Pbefbbbed  Leoact — Intent  of  Testatok — Etiscncb — ^Ex- 
TSANBOus  Facts. 

The  question  as  to  whether  a  testator  intended  to  prefer  a  certain 
l^facy  over  others,  so  that  it  should  be  paid  in  full  and  the  others  abate 
pro  rata  where  the  assets  are  not  sufficient  to  pay  all,  may  be  determined 
not  only  from  the  termir  of  the  will  itself,  but  also  from  extraneous  cir- 
cumstances, including  the  testator's  relatione  with  and  conduct  toward 
the  legatee.    Matter  of  Lloyd 379 

(36.)  Same. 

Thus,  an  intent  to  prefer  such  legacy  may  be  found  where  the  testator, 
a  bachelor,  treated  the  legatee  as  his  child  during  his  lifetime,  and  pro- 
vided her  with  a  home  without  cost  after  her  marriage,  and  promised 
thereafter  to  provide  her  a  permanent  home,  which  ahould  go  to  her 
issue  should  she  not  survive  him,  and  he  differentiated  such  l^aey  from 
other  legacies  in  that  he  ordered  it  to  be  paid  within  a  year. 

(37.)  Will — ^Action  fob  Construction — Latent  Ambiovitt  in  Designa- 
tion   OF    LlSQATEES — ^WhEN    InSTBUCTIONS    OF    TeSTATBIX    TO    AtTOBNET 

Who  Drew  Will  Not  Privilboed — Ebbonbous  Exclusion  of  Testimony 
OF  Such  Attobnet  as  to  Such  Instructions.  See  Bauman  v.  Stein- 
gester .* 209 

(38.)  Will — Action  fob  Constbuction — Judgment  Valid,  Although 
Impbofeb  Pebson  Appointed  Guardian  Ad  Litbm-t-Guabdian  Ad  Ltrm 
Wbonofully  Appointed  not  Entitmd  to  CJompensation — ^When 
Court  Mat  Compel  Guabdian  Ad  Litem  to  Kepat  Moneys  Rdckivkd 
fob  Sebvices. 

Where,  in  an  action  for  the  construetion  of  a  will,  ther«  is  a  sub- 
stantial contest  between  two  sons  of  the  testator  and  four  other  childTen 
wlio  are  infants,  an  attorney  who,  by  means  of  a  misleading  affidavit,  is 
appointed  guardian  ad  litem  for  the  infants,  and  appears  on  the  trial  of 
the  action  in  behalf  of  all  of  the  defendants,  although  the  other  mem- 
bers  of  his  firm  are  attorneys  for  the  two  sons,  is  not  entitled  to  pay- 
ment out  of  the  estate  of  the  infants  for  his  services  m  guardiaxi  ad 
litem,  because  he  was  not  a  competent  person  to  be  appointed,  within 
the  provisions  of  rule  49  of  the  General  Rules  of  Practice.  Huel  v. 
Stein 133 

(39.)   Same. 

The  appointment  of  such  a  person  as  guardian  ad  litem  was  not  void, 
however,  and  the  judgment  entered  was  binding  upon  the  infants  as 
well  as  the  adult  heirs  of  the  testator.     Id. 
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(40.)  Same. 

Where,  on  a  motion  for  an  order  revoking  and  setting  aside  any  pro- 
visions made  for  the  coni.peiisation  of  such  a  guardian  ad  litem,  \t 
appears  that  the  attorney  after  heing  denied  an  order  fixing  his  com- 
pensation under  rule  50  of  the  General  Rules  of  Practice,  procured  pay- 
ment from  the  executors  of  tlie  testator,  without  an  order  of  the  court, 
whicli  yvna  allowed  upon  a  Subsequent  accounting,  the  decree  of  the 
surrogate  is  res  adjudicaia  as  between  the  executors  and  the  heirs,  but 
is  not  conclusive  as  between  the  attorney  and  his  former  wards,  and, 
hence,  the  court  may  require  him  to  repay  the  Sum  which  he  received 
from  the  executors  as  compensation,  with  interest,  under  the  provision 
of  the  notice  of  motion  asking  for  "  such  other  and  further  relief  as  may 
seem  to  the  court  just  and  proper."    Id. 

(41.)  Will — Gonstbuction — Speoifio  Leg  act. 

A  bequest  of  "the  mortgage  and  bond  for  $10,000,  now  held  by  me 
against  premises  on  170th  Street,"  followed  by  several  general  legacies 
payable  out  of  the  estate,  constitutes  a  specific  legacy,  which  can  only  be 
satisfied  by  delivering  to  the  legatee  the  identical  thing  given  and,  hence, 
fails  where  the  decedent  never  owned  such  bond  and  mortgage.  Matter 
of  Solomon    186 

(42.)  Will — Dibegtion  that  Business  be  Continued  fir  Sitbvivino 
Pabtneb — ^Annuity  to  Widow — Aoceptance  op  Lcoact  bt  Sueyivino 
Pabtneb — Obuoation  to  Widow — Pabties — Repbbsbntatives  of  Tes- 

TATOB — JOINOEB  OP  ACTIONS. 

Where  a  will  provided  that  the  testator's  partner  should  carry  on  the 
partnership  business  during  the  lifetime  of  the  testator's  wife  and  pay 
her  interest  on  the  testator's  capital  invested  in  the  business  and  an 
annuity  out  of  the  profits,  the  balance  of  the  profits  to  be  retained  by  the 
surviving  partner,  the  latter  by  accepting  the  legacy  of  the  surplus 
profits  accepted  also  the  obligation  to  make  the  payments  to  the  testa- 
tor's widow.    Sturmwald  v.  Poppe 386 

(43.)  Same. 

In  an  action  by  the  widow  against  the  personal  representatives  of  her 
husband's  partner,  since  deceased,  to  recover  sums  due  under  the  will 
aforesaid,  she  need  not  make  her  husband's  representatives  parties  to 
the  action,  for  the  husband's  estate  had  no  interest  in  the  partnership 
business  during 'the  plaintiff's  life.     Id. 
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(44.)  Same. 

Moreover,  the  plaintiff  may  recover  in  one  action  moneys  which  became 
due  from  her  husband's  partner  during  his  lifetime  and  moneys  due  from 
his  estate  after  his  death.    Id. 

(45.)    WnX — CONBTBUCnON  of  PBOVISION  CBEATINe  TSUBT  cfr  Tbstatcmi's 

Residuajky  Estate  fob  Benefit  of  His  Daughteb  fob  Lois — ^Disposi- 
tion OF  Fund  Upon  Death  of  Subftvob  of  Dauohtebs.  See  Hadcoz  ▼. 
Cody 2»2 

(46.)  Wills — ^Pboyisions  of — Scheme  of  Will  Showing  Intention  to 
Divide  Pbopebty  into  Two  Pabts — ^Whxn  Residuabt  Leqatees  Not 
Entitled  to  Secubities  Ck>NSTiTUTiKo  Past  of  Estate  Received  by 
Testatbix  fbom  Heb  Fatheb.     See  Matter  of  Wesler 25 

(47.)  Wiix — Gift  of  Rbmainoeb  to  Issue  of  Beneviciabt  of  Life 
Estate — ^Wcno  "  Issue  "  Held  to  Include  Descendants  Tabsno  bt 
Repbesentation  OB  Peb  Stibfbs.  See  Matter  of  Farm,  Loan  and  Trust 
Co 245 

(48.)  Wills — Dibection  as  to  DisposmoN  of  all  Rest,  Residub  and 
Remainder — Where  the  Language  of  is  Inexact  or  Ambiguous — Real 
Meaning  of  Testatob — ^Exboutobs  and  Administbatobs.  See  Matter 
of  Robbins  32 

(49.)  Will — ^Tbust — Suspension  of  Poweb  of  Alienation — ^Whbn 
Invalid  Tbubt  Pbovision  Mat  be  Disbbgaboed — ^Disposition  of  Incomb 
During  Trust  Term.    See  Ripley  v.  Guaranty  Ins.  Co 195 

(50.)  WiujB — ^Pbovistons  of  Will  fob  Division  <w  Testatob's  Estate 
Into  Seven  Equal  Pabts — ^Trusts — When  Gbandchiloben  E^cludd>. 
A  will,  after  providing  for  the  division  of  the  residue  of  testator's 
estate  into  seven  equal  parts,  the  gift  outright  to  three  persons  therein 
named  and  a  devise  in  trust  of  the  four  remaining  parts  for  purposes 
separately  stated  with  respect  to  each  share,  continued:  "Upon  the 
further  trust  to  designate  and  set  apart  the  remaining  equal  part  or 
share  for  the  use  of  ray  son  *  *  *  to  receive  the  rents,  income  and 
profits  thereof,  and  apply  the  same  to  his  use  during  his  natural  life, 
and  at  his  death  to  pay,  divide  and  distribute  the  capital  of  such  last 
mentioned  share  to  and  among  his  lawful  issue  equally."  Said  son  died 
leaving  three  children  now  surviving  two  of  whom  have  each  a  child. 
Held,  that  the  decree  entered  upon  the  judicial  settlement  of  the 
account  of  tlie  trustee  should  provide  for  the  division  of  the  fund  once 
held  for  the  benefit  of  testator's  deceased  son  among  his  three  children 
to  the  exclusion  of  the  grandchildren.     Matter  of  Meeker 50 
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(51.)  Wnxs — ^Vauditt  op  Legacies  to  Witnesses — Rescission  op 
Contract  to  Allow  Payment  op  Invalid  Legacies  Upon  Ground  op 
Mistake  op  Fact  —  Aobebhbnt  Induced  by  Misbepbbsbntation  as  it) 
Fobeion  Law. 

Where  the  sole  witnea«e8  to  a  will  were  named  as  legatees  and  the  will 
was  proved  by  means  of  their  testimony,  thus  avoiding  the  legacies, 
agreements,  executed  between  non-resident  legatees  and  the  executors, 
but  not  carried  out,  consenting  to  the  payment  of  the  void  legacies  and 
signed  solely  in  reliance  upon  a  misrepresentation  as  to  the  law  of  this 
State,  made  by  a  representative  of  the  witnesses,  may  be  rescinded  upon 
the  ground  of  a  mistake  of  fact,  without  imputing  fraud  or  intentional 
misrepresentation  on  the  part  oi  said  representatives.  Orth  v. 
Kaesche 213 

(52.)   Same. 

Sueh  agreements  not  having  been  carried  out  were  nothing  more  than 
orders  upon  the  executors  to  make  payment  to  persons  to  wihom  the 
legatees  owed  nothing,  and!  were,  therefore,  subject  to  revocation  at  any 
time  before  they  had  been  complied  with.     Id. 

(53.)  Wnxs — ^Disposition  op  Remaindeb  op  Estate — ^Whbn  Gift  op  Re- 
MAiNDEB  Vests — ^Intention  op  Testatob — ^Who  Entitled  to  Entibe 
Remainder. 

Where  a  testator,  in  disposing  of  the  remainder  of  his  estate  after  a 
life  estate  therein  to  a  sister,  directed  the  conveyance  of  one-half  of  his 
property  to  a  niece,  the  payment  of  a  certain  sum  to  another  sister,  and 
the  residue  to  still  another  sister  to  be  conveyed  at  iher  death  to  her  two 
sons  and  a  daughter,  the  gift  of  the  remainder  of  testator's  estate  was 
future  and  contingent  and  did  not  vest  until  the  death  of  the  life  tenant. 

(54.)  Same. 

Where  by  the  same  paragraph  of  the  will  disposing  of  the  residue  it 
was  provided  that  should  any  of  testator's  sisters,  nieces  or  nejAews  die 
before  the  life  tenant  of  tlie  whole  estate  the  property  should  be  divided 
pro  rata  among  the  persons  mentioned,  testator's  evident  intention  was 
to  confine  the  distribution  of  the  remainder  among  such  of  those  men^ 
tioned  in  the  will  as  were  living  at  the  death  of  the  life  tenant,  and  one 
of  testator's  nepihews  wiho  was  the  only  person  mentioned  in  the  will  wiho 
survived  the  life  tenant  of  the  mtire  estate  was  entitled  to  the  remainder. 
Matter  of  Duffy 329 

( 55.)  Wills— DiBienoN  as  to  Division  of  Rbmaindbb— Pxovibionb  as  to 
Division  op  Rbsiduabt  Estate. 

Testatrix  directed  the  division  of  the  remainder  of  her  estate  between 
her  two  sisters,  and  "after  that"  among  the  living  children  of  her  own 
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and  her  hklf  brothers  and  sistera  except  the  children  of  a  deceased  broHier 
alreadj  provided  for.  Testatrix  was  survived  hf  her  oistera  and  k  large 
numlwr  of  mphews  and  nioces.  A  nefdiew  and  a  niece  predeceased  testa- 
trix and  each  left  issue  which  survived  her.  Held,  that  the  reeidnarj 
estate  sbouTd  be  divided  into  two  parts;  that  t^e  inconM  from  one  of  sucb 
parts  should  be  paid  to  esch  of  Iwr  sisters  during  tlieir  livee;  that  the 
bequest  was  to  them  as  tenants  in  eommoa,  and  that  upon  the  deatb  of 
either  the  one-half  of  tho  residuary  estate  held  for  her  ben^t  ahould  be 
divided  among  the  nephews  and  the  nieces  of  testatrix  living  at  the  time 
ofherdefcth.    Matter  of  Leigh 33« 

(56.  J  Will — Revocation — Pbehuuption  Whebe  Will  Cannot  Bb  Fouan 
—Evidence — CosrENxa  of  Lost  Will— When  Commd»icatio!<s  to 
AiTOBNET  Not  Psivileoed. 

Where  a  will  which  in  terms  revoked  all  prior  wills  was  delivered  to 
the  testatrix  and  it  cannot  l>e  found  after  her  death  or  its  whereabouts 
BccounUd   for,   it  is   preeumed   that  it   was  destroyed   by   her  with   an 

intention  to  revoke  it.     Matter  of  Bennett 479 

Where  directions  for  the  preparation  of  a  will  were  given  by  the  testa- 
trix to  an  attorney  in  the  presence  of  a  third  person,  her  friend,  and  the 
will  when  drauTi  was  read  to  the  testatrix  in  the  hearing  of  said  person, 
the  attorney  after  the  death  of  the  testatrix  is  competent  to  testify  both 
to  the  execution  of  the  will  and  to  the  fact  that  it  contained  a  clause 
revoking  all  former  wilU,  tor  under  Buch  circumstances  the  prohibition 
contained  in  section  S35  of  the  Code  of  Civil  Procedure  does  not  apply. 
Id. 

(67.)  Wills — RevooATtON  of — What  Abe  Speoifio  Leoaciks — ^Pbovibioks 
AB  TO  IjApsb  op  Cebtain  Bbqitests. 

L^ocies  of  a  certain  clustered  diamond  ring  and  a  remainder  interest 
in  a  certain  table-cloth  and  of  a  certain  long  diamond  ohain  are  specific 
legacies.    Matter  of  Eathan 369 

(68.)  Sake. 

Where  testatrix  in  a  separate  clause  in  the  same  paragr«,ph  bj  which 
she  made  sucb  specific  legacies  bequeathed  lier  remaining  jewelry  in  the 
following  order:  to  her  husband  any  one  piece  which  he  might  select,  be 
to  have  first  choice;  to  another  any  one  remaining  piece  of  said  jewelry 
the  legatee  to  have  eleventh  choice,  and  a  codicil  revoked  a  legacy  of  any 
one  remaining  piece  of  «aid  jewelry  given  to  one  wJio  was  to  bttve  secogd 
choice,  a  gift  of  the  remainder  of  testatrix's  jeiwelry  and  otlwr  articles  of 
Itrsonal  use,  together  with  her  silverware,  to  her  executors  with  request 
that  they  give  the  same  to  such  friends  of  testatrix  as  they  night  select. 
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refers  solely  to  jewelry  remaining  after  the  payment  of  the  specific 
legacies  and  the  several  legatees  (had  made  their  choice  from  the  "  re- 
maining jewelry/'  and  under  it  legacies  which  have  failed  because  of  the 
revocation  by  the  codicil  did  not  pass.     Id. 

(50.)  Same. 

Where  a  will  provides  that  should  certain  beque&ts  lapse  or  fail  for 
any  reason  such  bequests  should  go  to  and  form  part  of  the  residuary 
estate  and  be  disposed  of  in  accordance  with  a  clause  naming  a  certain 
person  as  sole  residuary  legatee,  he  takes  the  lapsed  legacies.     Id. 

(60.)  Same. 

A  bequest  of  all  furniture,  pictures  except  family  portraits  and  certain 
furniture  subsequently  mentioned  and  contained  in  the  residence  of 
testatrix  includes  the  rugs,  draperies  and  furnishings  of  said  residence 
which  were  not  specifically  disposed  of  by  the  will.     Id. 

(61.)  Wills — ^Delivebt   of   Check   by   Tbstatob    Thbee   Days   Betobe 
Death — Revocation  op  Authority. 

Where  testator  drew  his  check  for  $20,000  to  the  order  of  his  daughter 
and  delivered  it  to  her  three  days  before  his  death,  and  she  delivered  it 
to  her  own  bank  which,  through  its  correspondent,  collected  it  from  the 
trust  company  on  which  it  was  drawn,  but  it  was  not  paid  to  her  until 
two  days  after  decedent's  death,  her  contention  upon  the  accounting  of 
the  executors,  of  whom  she  was  one,  that  by  the  delivery  of  the  check  to 
her  and  payment  thereof  she  became  the  absolute  owner  of  the  $20,000 
was  untenable  and  she  must  restore  it  to  the  estate.    Matter  of  Mead    340 

(62.)  Same. 

Upon  the  delivery  of  the  check  to  the  daughter  she  became  decedent's 
agent  to  withdraw  the  amount  called  for  by  said  check,  and  her  authority 
as  such  agent  was  revoked  by  his  death.    Id. 
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